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The  History  of  luBtitutions  caunot  be  mastered, — can 
scarcely  be  approached, — without  an  effort.  It  affords  little 
of  the  romantic  incident  or  of  the  picturesque  grouping  which 
constitute  the  charm  of  History  in  general,  and  holds  out 
»niuU  temptation  to  the  mind  that  requires  to  be  tempted  to  I 
the  study  of  Truth.  But  it  has  a  deep  value  and  an  abiding 
intere^t  to  those  who  have  courage  to  work  upon  it.  It  pre- 
sents, in  every  branch,  a  regularly  developed  series  of  causes 
jiid  consequences,  and  abounds  in  examples  of  that  continuity 
of  life,  the  realisation  of  which  is  necessary  to  give  the  reader 
a  [lersonal  hold  on  the  past  and  a  right  judgment  of  the 
preieut.  For  the  roots  of  the  present  lie  deep  in  the  past, 
and  nothing  in  the  past  is  dead  to  the  man  who  would  learn  I 
how  the  present  comes  to  be  what  it  is.  ■  It  is  true,  Constitu-  i 
tional  History  has  a  point  of  view,  an  insight,  and  a  language 
of  its  own;  it  reads  the  exploits  and  characters  of  men  by 
a  different  light  from  that  shed  by  the  false  glare  of  arms, 
and  interprets  positions  and  facts  in  words  that  are  voiceless 
to  thoiiC  who  have  only  listened  to  the  trumpet  of  fame.  The 
worlds  heroes  are  no  heroes  to  it,  and  it  has  an  equitable 
consideration  to  give  to  many  whom  the  verdict  of  ignorant 
I>osterity  and  the  condemning  sentence  of  events  Iwvc  coii- 
eigued    to   obscurity  or  reproach.     Without   some   knowledge 


IV 

of  CousUtutioiul  History  it  is  absolutely  inipustiiblo  to 
justice  to  the  characters  oud  positioiia  of  the  uctors  iu 
grettt  drama ;  absolutely  impossible  to  understuuil  the.  origtl 
of  parties,  the  development  of  principles,  the  growth  of  uatiou 
iu  spite  of  iiarties  and  in  defiance  of  principles.  It  aloue  ca 
teach  M'hy  it  is  that  in  politics  good  men  do  not  always  thin 
alike,  that  the  worst  cause  has  often  been  illustrated  with  tl 
most  heroic  virtue,  and  that  the  world  owes  some  of  it 
greatest  debts  to  men  from  whose  very  memory  it  recoils. 

In  this  department  of  study  there  is  no  portion  more  valu- 
able than  the  Coustitutioual  History  of  England. 

I  would  fain  hope  that  the  labour  spent  on  it  in  this  bu 
may  at  least  nut  repel  tlie  student,  and  that  the  result  ma] 
not  wholly  disappoint  those  friends  in  England,  Gernmiiy  nnq 
Ajuvrica,  by  whose  advice  it  was  begun,  and  wliose  sympatlW 
anti  encouragement  have  mainly  sustained  me  in  the  under 
taking.  To  tJiem  I  would  dedicate  a  work  which  must  stonj 
or  fall  by  their  judgment.  And  I  would  put  on  record  m] 
grateful  feeling  for  the  unsparing  good-will  with  which  mi 
work  in  other  dejiartraents  has  been  hithei-to  welcomed, 
more  special  debt  I  would  gladly  acknowledge  to  the  twx 
Scholars  (the  Deou  of  Clirist  Cliurch  and  the  Re<v.  O. 
Kitchin)  who  have  helped  me  with  counsel  and  criticia 
whilst  pft.ssjng  the  book  through  the  IVess ;  to  whom  I  an 
specially  drawn  by  their  association  with  my  early  Osfort 
ambitions,  and  whose  (jatieut  kinduetis  on  uc({uau]taucc  of  nov 
nearly  thirty  years  has  not  exhausted. 


KerTKi.  IIaix, 
Ciru/nKU  Day,  1873. 
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CHAPTER    r. 


raTHonrcTiOH. 


\-  Oonititationkl  Hutory, — 2.  Ita  Cierinui  origin: — in  Fituioe. — S,  In 
Spun. — 1.  In  Germany. — 5.  In  England. — 6.  Analogy  of  Utngoage. — 
7.  Of  Reliiriun. — 8.  Of  Law, — 0.  Kesalt  of  the  ooiupariaon. 

1  TriK  ffrowtb  of  the  English  Constitution,  wliich  in  the  Ki«ro«nu  t 
■  t  of  thi»  l)Ook,  is  the  resultant  of  three  forces,  whose  tion«i  Ufo. 
.i^ij-i\)Ctt)  iailuencea  we  constant,  subtle,  and  intricate.  These 
■f*  the  natiorial  clmmeter.  the  external  history,  and  tlie  insti- 
tutions of  the  j>eoj)Ie.  The  direct  aualysiK  of  the  cumbinntion 
fumu  no  portion  of  our  task,  for  it  is  not  until  a  nation  lins 
arrivi'd  at  a  conticiouniiees  of  its  own  identity  that  it  can  lie  said 
to  liove  any  couBtitntional  exisfence,  and  long  before  that 
moment  the  three  forces  have  become  involved  inextricably ; 
the  national  character  has  been  formed  by  the  coarse  of  tlie 
tiiil  lli^tory  quite  as  certainly  as  the  national  history  has 

;i  'ievi'lopcd  by  the  working  of  the  national  character;  and 
tha  institutions  in  which  the  newly  conacions  nation  is  clothed 
m:iy  \>e  either  the  work  of  the  constructive  geniu.s  of  the  grow- 
ing race,  or  simply  tlie  result  of  the  discipline  of  its  external 
kistory.  It  would  then  be  very  rash  and  unsafe  to  attempt  to 
taxign  positively  to  any  one  of  the  three  forces  the  causation  of 
Wy  particular  movement  or  the  origin  of  any  particular  measure, 
to  the  exclusion  of  the  other  two ;  or  to  argue  back  from  refoilt 
'■  '    lit  allowing  for  the  operation  of  other  co-ordinat* 

iiy  acting  factors. 

But  it  does  not  follow  that  cantious  speculation  on  mntt«rB 
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Comtifiilional  TTi»lofy. 


plUl 


Gemuutio 
nrl£;in  of  Uie 
Eu«IMi. 


Proiiniinnrv   of  iiiffrpBt,  whicli  fli*  in  Uiemaelvos  prior  io  the  starting-poin 
would  ho  ilirowii  hwaj-  :  niicl  some  Pucli  questious  must  oece 
8rti-ily  W  rliFCUSsed  iu  order  to  complete  the  examination  of  tk 
mibject  in  its  integrity  by  a  comparison  of  its  development  wiK 
the  coiTCpponding  stopes  ond  couteraponxry  jilieiioniena  of 
life  of  other  nations.     Of  these  questions  the  most  iiuportaiil 
iind  perhaps  tlie  only  necessary  ones,  for  all  minor  matters 
be   comprehended    under  them,  are  those  of  nntiouiilrty  an 
geogrnphicftl  position  ; — who  were  our  forefathers,  whence  djl 
they  come,  what  did  they  bring  with  them,  what  did  they 
on   their   an-ivnl,  how   far  did   the  process  of  migritiion   oc 
settlement  affect  their  own  developnictit,  and  in  whnt  measnr 
was  it  indebted  to  the  cliamctcr  and  previous  history  of  the  lau 
they  colonited  1 

Such  a  form  of  stating  the  questions  suggests  at  least 
character  of  the  answer.  Tlie  English  are  not  aboriginal,  tli 
is,  they  are  not  identical  with  the  race  thut  occupied  their  ho 
at  the  dawn  of  history.  They  are  a  people  of  Oermoti  desceil 
in  the  main  constituents  of  blood,  character,  and  language, 
most  especially,  in  connexion  with  our  subject,  in  the  possessia 
of  the  elements  of  primitive  German  civilisation  and  the  rommo 
germs  of  German  institutions.  This  descent  is  not  a  mntter  i 
inference.  It  is  a  recorded  fact  of  history,  which  thene  charaj 
teristics  bear  out  to  the  fullest  degree  of  certainty.  The  cofl 
Bensns  of  historians,  placing  the  conquest  and  colonisation 
Britain  by  nations  of  Germon  origin  between  the  middle  of 
fifth  and  the  end  of  the  sixth  century,  is  confirmed  by  til 
evidence  of  a  continuous  series  of  monuments.  Tlicse  shn 
tlie  unbroken  possession  of  the  land  thus  occupied,  and  tl) 
growth  of  the  liinguage  and  institutions  thus  introduced,  either  i 
purity  and  unmolested  integrity,  or,  where  it  has  been  modifi^ 
liy  antagonifan  and  by  the  admixture  of  alien  forms,  nltimatpl 
vindicniing  itself  by  eliminating  the  new  and  more  strong 
developing  the  genius  of  the  old. 

2.  The  four  great  states  of  Western  Cliristendom — EiiglnnJ 
France,  S]iain,  and  Ocrmany^-owe  the  leading  princ ijiles  whi^ 
are  worked  out  in  their  constitutional  history   t<>  the  same 
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G<trviaii  Sy»fem  in  France. 


uiei) 
Bond 


Boarc«.     Ill  the  refrions  which  had  lieen  thoroughly  incorporat«d  ^| 

with  the  Roman  empire,  every  vestige  of  primitive  indigenous  ^| 

coltivution  hiui  ))een  crushed  out  of  existence.     Roman  civilian-  ^| 

tion  in  its  torn  fell  before  the  Gei-inauic  races :  in  }3ritain  it  had  ^| 

perisihed  slowly  in  the  midst  of  b  i>erishiug  people,  who  were  ^| 

able  neither  to  maintain  it  nor  to  substituto  for  it  anything  of  ^| 

their  own.    In  Gaul  and  Spain  it  died  a  somewhat  nobler  death,  ^| 

id  left  more  lasting  influences.     In  the  greater  jwrt  of  Oer-  ^| 

y  it  had  never  made  good  its  ground.     In  all  four  the  con-  ^| 

Btructive   elements   of  new  life   are   l>arbariaii  or  Germanic,  ^| 

though   its   development   is   varied    by   the    degrees    in    which  ^| 

the  original  stream  of  influence  has  been  turned  aside  in  its  ^| 

course,  or  ai!ecte<l  in  purity  and  consistency  by  the  infusion  ^| 

of  other  elements  and  by  the  nature  of  the  soil  through  which  ^| 

it  flows.  ^1 

The  Erystem  which  has  for  the  last  twelve  centuries  formed  Oomutu- 

,,.,_,  ,.  ,  ,,  ,  tiim»l  Hl«- 

Ibe  history  of  trance,  ana  in  a  great  measure  the  character  of  lotjof 
the  French  people,  of  wliich  the  present  condition  of  that  king- 
dom IB  the  logical  result,  was   originally  little  more  tiian  a 

dniple  nilaptation  of  the  old  German  polity  to  the  government  ^m 

of  11  coni(uere(l  race.     The  long  swny  of  the  Ronmns  in  (Jaul  ^| 

had  re-created,  on  their  own  principles  of  administration,  the  ^| 

nation   whicli  the   Franks  conquered.     The  Franks,  gradually  ^| 

nniting  in  religion,  blood,  and  language  with  the  Gauls,  retained  ^| 

and  developed  the  idea  of  feudal  sulwrdination  in  the  organi-  ^| 

aation   of  government  umnoditied   by  any  tendencies  towards  ^| 

popular    freedom.     In   France   accordingly   feudal  government  ^| 

mns  its  logical  career.     The  royal   power,  that  central  force  ^| 

wliirh  partly  haj;  originated,  and  partly  owes  its  existence  to  the  ^| 

coui)ue)-t,  is  first  limited  in  its  action  by  the  very  agencies  that  ^| 

are  necessary  to  its  continuance  ;  then  it  is  reduced  to  a  shadow.  ^| 

The  elittdow  is  still  the  centre  round  which  the  complex  system,  ^| 

in  fpite  of  itself,  revolves :  it  is  recognised  by  that  system  as  its  ^| 

lolitary  Mifeguard  against  disruption,  and  its  witness  of  nationol  ^| 

idiintity ;  it  survives  fur  ages,  notwithstanding  the  attenuation  ^H 

of  its  ritAlity,  by  its  incapacity  for  mifKihief.     In  course  of  time  ^H 

the  system  itself  loses  its  original  energy,  and  the  central  force  ^H 

^1 
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grmlnally  gathers  into  itself  all  the  members  of  the  nntionitlit 
in  iletiiil,  thus  conoentruting  ail  tlie  powerfl   which  in  earlie 
blruffgles  they  Iwd  won  from  it.  aud  iMcorpnmtiiig  in  itself  thoa 
verj'  forces  which  the  fcudntories  had  imposed  as  limitations  ud 
the  xovcrei^ni  power.     So  its  character  of  nominal  Buzeraint 
\v  exchanged  for  that  of  ab.solate  sovereignty.     The  only  chock 
on  the  roynl  power  had  been  the  fendntorica ;  the  crown  ha 
ont lived  them,  abaorl>e<i  and  assimilated  their  fanctious ;  hn 
the  increaM  of  power  is  turned  uot  to  the  strengthening  of  th 
cent  ml    force,  but   to   the   jiersonal   interest    of   ita    posses 
.\(!tual  desiwtisra  becomes  systematic  tyranny,  and  itx  logicii 
result  if)  the  explosion  which  ia  called  revnlation.     The  consti- 
tntiiPiml  history  of  France  is  thus  the  sumniatiuu  of  the  series  of 
fciulnl  development  in  a  logical  sequence,  which  is  inrleed  nn- 
jiarallcled  in   the   history  of  any  great   state,  but   which  t^ 
thoroughly  in  harmony  with  the  national  clinnicter,  forming  i^ 
and  formed  by  it.     We  see  in  it  the  German  system,  niodifi^ 
by  its  work  of  foreign  oontinest  aud  deprived  of  its  home  safo 
gtiarfls,   on    a   field    exceptionally   favourable,    prepareil    and 
levelled   l)y    Roman   agency  under  a  civil   system   which    win 
cnpablo  of  speedy  nmalgnmatiou,  and  into  whose  langcmgo  mo 
of  the  feudal  forms  readily  translated  themselves. 

3.  In  Spain  too  the  |)6inuanency  of  the  Oennanic  or  of  thfl 
kindred  Vinigothic  influences  is  n  fact  of  the  Rrst  faistoriea 
ini|KirtHnce.  Here,  npon  the  substrntnm  of  an  indigenous  rao 
conijuen'il,  enl^htHl,  re-cn»nted,  remo<lelled  into  a  Roman  pr 
vinne  more  Rfinian  than  Bome  itself,  in  superinduced  tL 
i<«ni|uering  Pace,  first  to  ravage,  tlien  to  gwveni,  then  to  !egi« 
late,  tlien  to  unite  in  religion,  and  tantly  to  lead  on  to  deliver 
auoe  IVoiu  Moorixh  tyranny.  The  rapidity  with  which  SpanishI 
I  '  '.  Ilself  eui\1 '  :     detect  throughout  i- 

I  inrniling.i  iw  nationality.  The  "- 

i>lem»>nt  is  kept  to  itself  at  iirst  by  ita  her««y;  before  the  new- 
neM  >'    '  '  'vn  it  time  to  unite  with  the 

({nerr-.  >  the  po»itiou  of  a  deliTenm*. 

Mooridh  conquiist  oompeLt  union,  qrnpatky,  amalgamation,  bo 
Mill  lcot4H  the  apfiaratu*  of  gownuuenl  ia  the  hands  of  tli 
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Viivotiic  kilters  niA  nobles;  Uie  oommou  Inw,  the  uustitutious, 

IW  nana,  mve  Oemtuuic.     .-Vltliaugb  tbe   liistory  of  Spain,  a 

inmAt  of  •<»v»»n  cculurics,  forces  into  cxistciioc  (ornm  uf  civil 

lit*  of  uJiuiuiptrutiuu  which  are  [lecaliar  to  itself, 

uir.  »jv  iji-iui.  tjy  coloured  by  tlie  jiertinncioug  freedom  of  tlic 

f«imitrT»  pn»t<in>«;   the  coiis^titutiomvl  liff  of  Ciiifille  is,  in  close 

{■nll«l  ur  I  coutnist,  uever  out  of  direct  reliitiuu  witli 

(fall  uf  Gvi .,!».. .  ..lid  Eu(,dand,  ns  thnt  of  Anigon  is  in  direct 

niatiMi  witii  French  and  Scottiah  history.     To  a  German  nice  of 

wrtrr  . :  II  iiimlly  owed  the  subveniiou  of  her  nationnJ 

•frtcsit  — .- uient  freedom. 

i.  In   Qennanv  itaclf.    of  course,   the  development   of  the  o«n«i»i 

•      •   •  !•         *•  1  1  TT  1  i-l»r«ctw  iif 

iriMUbre    pohtv    m   everywliere   traceable.     Heie  tliere  is  no  ';«nn*n 
.■  ,      :.  •  ,,,.-,  f...,.m.i. 

MMD  i»cr,  for  trcnuany  w  never  conquorod  but  by  Ciernianti ;  Uouai m»- 

tiierc  is  much  mi^'ratiuu,  but  there  is  much  also  that  is  uu- 


hy    migratioo  :     where    one    tribe    1ms    conqueMd    or 
cokntMd  Ihv  territory  of  another,  there  feudal  tenure  uf  liuid 
■nd  JBiudiotiou  prerails :  where  the  ancient  race  remains  in  its 
•U  ■Bkta,  Xbvrt  the  alod  Hubsist»  and  the  free  ]>olity  witli  which 
Um  alud  til    iuBepiuitbly  associated.     The   imperial  system  has 
•v^fiaatrd    other   cltaugee ;    there    are    Swabiuns    in    Saxony, 
iitxoiw  ill  :  feudal  customi*  in  each  case  follo^^-  the 

Icmir^  bui     .....  .lie  feud  is  not,  there  remoiu^  the  alod,  and 

rf«o  the  Tillage  cnmmnnity  and  the  inark.  In  the  lugher 
ritijtr*  of  civil  order,  a  mixed  imperial  and  feudal  or^jani^tion, 
■lueli  like  the  Kpnuieh  has  no  exact  parallel,  retains  a  varying, 
■mr  mbitaiitiAl,  now  ahadow^r'  exigtence.  Tlic  imperial  tradition 
ku  sabalitutvl  it  fictitious  for  n  true  bond  uf  union  anionii;  tlie 
har  tuitions  of  the  Cteminn  land.  To  the  general  reader  the 
ODOBiUttttiouAl  struggle  is  merely  one  of  natiomility  against  im- 
prialMiii ;  '    ag:iiiiit<t  the  imperial  wnitii ;  but 

^ld>r  lilkt  the  lower  depths  of  national  life 

•■d  ooBatitatioD»l  urpioism  heare  coustaiitly.  Havariu,  Saxouy, 
IVKBCuQia,  their    national    policy,  and    preM-rvo 

tketr  HMiic '  iiD  of  the  &till   more  ancient  cuiitonis. 

Ibe  w««lm<aa  of  tliB  imjierial  centre,  the  absence  of  central 
Wiiiitturr   Mvl   judicnturc,   allows    the    contiuued    existence 
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of  the  most  primitive  forms;    the  want  of  cohesion  prevents 
at  once  their  development  and  their  extinction.     So  to  deeper 
study  the  wonderful  fertility  and  variety  of  the  local  institutions 
of  Germany  presents  a  field   of  work  bewildering  and  even 
wearying  in  its  abundance :  and  great  as  might  be  the  reward 
of  penetrating  it,  the  student  strays  off  to  a  field  more  easUy 
amenable  to  philosophic  treatment.     The  constitutional  history 
of  Germany  is  the  hardest,  as  that  of  France  is  the  easiest,  sub- 
ject of  historical  study.     As  a  study  of  principles,  in  continuous 
and  uniform  development,  it  lacks  both  unity  and  homogeneous- 
uess. 
EngjiikCun-       5.  England,  although   less  homogeneous  in  blood  and  cha- 
Htatory  a      racter,  is  more  so  in  uniform  and  progressive  growth.     The  very 
mentof        diversity  of  the  elements  which  are  united  within  the  isle  of 
jviiioipiM  in  Britain  serves  to  illustrate  the  strength  and  vitality  of  that  one 
piirUyT        whiciv  for  thirteen  hundred  years  has  maintained  its  2x>sition 
either  unrivalled  or  in  victorious  supremacy.     If  its  history  is 
not  the  perfectly  pure  development  of  Germanic  principles,  it  is 
the  nearest  existing  apjiroach  to  such  a  development '.     England 
gained  its  sense  of  unity  centuries  before  Germany :  it  developed 
its  genius  for  government  under  influences  more  purely  indi- 
genous :  spared  from  the  curse  of  the  imperial  system  and  tlie 
Mezvntian  union  with  Italy,  and  escaping  thus  the  practical 
abeyance   of  legislation  and  judicature,  it  developed  its  own 
common   law  free  from  the   absolutist   tendencies    of  Soman 
jurisprudence ;  and  it  grew  equably,  harmoniously,  not  merely 
by  virtue  of  local  effoit  and  personal  privilege. 
The  BDiaUer       In  the  four  great  nationalities  the  Germanic  influence  is  the 
Eiuope.        dominant  principle  :  in  England,  Germany  and  France  directly ; 
whilst  in  Spain  all  formative  jjower  is  traceable  to  the  kindre<l 
Gothic  rule.     The  smaller  states  share  more  or  less  in  the  same 
general  characteristics  ;  Portugal  with  Spain ;  Scandinavia  with 
Germany  and  England,  with  whose  institutions  it  had  originally 
everything  in  common,  and  whose  development  in  great  things 

'  Kanke,  HJBtory  of  England  (Oxf.  tr.),  i.  p.  ii;  Hetlmuinn-HoUweif, 
Civilprooem,  iv,  lo  ;  Kourad  MsuTcr,  Kritiiche  Peberachau,  i.  47  ;  Gneiiit, 
Sdf-Governuie&t,  i.  3. 
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•'"'  I"   tiuvi     followed    \Mtli   lew  varidtioiis, 

tai::..'\u.^    :  Mtutioiial    B^Mtcuis  into  Imig^iuge  of  its 

««ft    In  lUly  lliv  coofosiou  uf  uutioualilies  is  most  complete,  »*>y- 
•ad  llierv  Ron.  itulioiw,  inviiijjf  perhapB  to  the  rui)iil  suc- 

((■Ho  of  ooD<j'  m1  the  siiortlivediie»H  uf  tlieir  orgaulsa- 

lan  M  eoalraKted  mtk  the  pentuuiency  of  the  papal-imperiHl 
wrtau,  n:^'  '    ,titli  the  lenst  chiuige.     Yet  there  aUo,  the 

XmIWii  loiiiih  the  German,  and  the  Southern  through 

ik  Norman  couoejuon,  both  moreover  having  gone  through  the 
tndUr  of  Lanitjurd  uppre^^ioB,  rettiiu  marks  of  Teutooic  iii- 
faraec.  Tlte  uji>>titution»,  iiiitioiial  and  free  in  one  ii»>pcut, 
resdal  aud  aboolntist  in  anotiier,  testify,  if  not  to  the  pennanence. 
M  I«as(  tu  the  olitding  impressions  of  the  itjisociation.  Thi: 
^  RpntiUcaii  history  of  the  North  and  the;  feudnl  system  of  the 
^^iootii,  ibo  muuicipalitieti  of  Lumburdy  and  the  parliaments  of 
^^HKajtlea,  are  much  mure  Germiui  tliiui  Roman. 
^^B    fi.  Nor  do  Uie  great  natioualitiea  return   a  diifereiit  answer  Kir«t  of  Uic 

1^^    1  •  II-  Oorroiui  f~^  ' 

waeti  interrogated   by  more  convincing  tests  tbiui  that  ul  ex- Gothic  <» 
.-,.,1    •..<tory.     If  language  be  appealed  to,  and   language  im  UuKunge, 
the   nearest   approach   to  a  i^erfect  test  of  national 
stiua,  the  verdict  is  in  close  Accorilnnce.     The  impact  of 
riaii  couque&l  »<plit  up  tile  unity  of  the  Latin  tongue  ae  it 
1  that  uf  the  Latin  ero])ire ;  it  destroyed  its  uniformity  and 
e   up   itx  coUMtnictiohal   forms.     But    in    the    breiikiiig  it 
ed  at  U-ast  three  great  languages—  the  French,  tiie  Spnnish, 
aad  tliv   Italian  ;  each  pusseissiug  new  powei-s  of  develojinieut 
'  Latin  Imd  loat.and  adapting  itself  to  a  new  literature, 
beauty  aiid  vivacity,  far  surpassing  the  eflete  inanities 
it  ■npercedrd.     The  Virenth  of  the  life  of  the  new  Uterutures  and  on  i 

,,  ,     .,  .     Ut»r»liu*| 

lU«naiuuc,   varied  according  to  the  mcaaure  o(  Gennamc 

in  other  things.     The  poetry  of  the  new  nations  is 

■t  of  tJM)  leading  race  :  Id  South  France  and  Spain  Vibigothic, 

rrnuee  Xnmian,  even  in  Italy  it  owes  all  its  sweetness 

l(gfat  to  the  freedom  which  hiw  breathed  from  beyond  the 

4o  tbcw  Undt  the  barbarian  tongue  haa  yielded  to  that 

in  SjuiLii   and   France    Ijecaufee  the  difpio- 

:  bem  ol  the  two  raccB  wan  very  great ;  botli 
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gradually  gathers  into  itself  bU  tlie  meinlierfl  of  the  nationaliti 
ill  detail,  tlms  coDcentrating  all  the  powers   which   in  enrlie 
Ptrufrgles  they  luid  won  from  it,  and  incorponvting  in  itself  tlio 
very  forces  which  \\w  fcudntoriea  had  imposed  as  limitatioua  o^ 
the  sovereign  power.     So  its  character  of  nominnl  Bozemint] 
in  exchanged  for  that  of  nhsolnte  sovereignty.     The  only  check 
on  the  royal  power  had  hoou  the  feudatories ;  the  crowni  ha 
outlived  them,  abHorheti  and  assimilated  their  fanctions  ;   hn 
tlie  increase  of  power  is  turned  not  to  the  strengthening  of  th^ 
ci'ntral    force,  but   to   the    personal    interest    of   ita    possessoi! 
Actual  despotism  becomes  systematic  tyranny,  and  Its  logic 
result  is  tlie  explosion  which  is  calletl  revolution.     The  coiu 
tntiannl  history  of  France  ia  thus  the  summation  of  the  scrie»  i 
feudal  developmeut  in  a  logical  sequence,  wliicb  is  indeed  uu 
paralleled   in    the    histoi-y   of  any   great   state,   but   which 
thorougldy  in  harmony  with  the  national  character,  forming  il 
working  atid  formed  by  it.     We  see  in  it  the  GeT-nian  system,  modifie 
by  its  work  of  foreign  conquest  and  deprived  of  its  home  safe 
guards,    on    a    field    eseeptioiially    favourable.    pre[)ttred 
levelletl   by   Roman  agency  under  a  civil   system    which    wa 
capable  of  speeily  nmalgamutioo,  and  into  whose  language  me 
of  (he  feudal  forms  readily  translated  themselves. 

3.   In  Hpaiu  too  the  permanency  of  the  Germanic  or  of  tbi 
kindred  Visigothic  influences  is  n  fact  of  the  first  historic* 
importance.     Here,  njion  the  substratum  of  an  iudigeiiou-.  raci 
conquered,  crushed,  re-created,  remodelled  into  a  Roman  pr 
vincc  more   Boraan   than   fiome  itself,   is    superinduced   th^ 
conquering  race,  first  to  ravage,  then  to  govern,  then  to  legi.* 
late,  then  to  unite  in  religion,  and  lastly  to  leail  on  to  deliver 
ance  from  Moorish  tyranny.     The  rapidity  with  which  Sp 
historj'  unfolds  itself  enables  us  to  detect  throughoul  i 
the  identityof  theruling.constmctivo  nationality.  The  \ 
element  is  kept  to  itself  at  first  by  its  heresy ;  Iwfore  the  ne 
nees  of  its  conversion  has  given  it  time  to  unite  with  the  coal 
quered  nation,  il  is  forced  into  the  position  of  a  deliverer.     Thi 
Moorish  ooaqnest  compels  union,  sympathy,  amnlganiation,  bul 
still  Icnvos  the  apiHimtux  of  government  in   the  bauds  of  Ihi 
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VUigotliic  kin^  aud  uobles ;  tlie  common  law,  the  iustitutionB, 
liic  uitiues,  are  Gemiauic.  Although  the  history  of  Sjmiii,  a 
crusade  of  seven  ceuturies,  forces  into  cxisteuce  fomis  of  civil 
life  and  expedients  of  administration  which  ore  ])eculiar  to  it«elf, 
tlicy  are  distinctly  coloured  by  the  pertiniicious  fn-edom  of  the 
primilivo  customs ;  the  constitutional  life  of  Castille  is.  in  close 
parallel  or  in  marked  coutraiit,  never  out  of  direct  relation  with 
that  of  Germany  aud  England,  as  that  of  Aragon  is  in  direct 
relatiou  with  French  and  Scottish  liistory.  To  a  German  race  of 
sovereigns  Spain  finally  owed  the  subversion  of  her  national 
sygtem  and  ancient  freedom. 

4.  In  Germany  itself,  of  course,  the  development  of  the  Oonerai 
pnmitive  polity  is  everywhere  traceable.  Here  tliere  is  no  liiruKu 
alien  race,  for  Germauv  is  never  conquered  nut  by  Oormaus ;  u>)a»i  Hi»- 
there  is  much  migriition,  but  there  is  much  also  thai,  is  un- 
touched by  migration :  where  one  tribe  haa  conquend  or 
coloaixed  the  territory  of  another,  there  feudal  tenure  of  iiiiid 
and  jurisdiction  prevails :  where  the  ancient  race  remains  in  its 
old  seats,  there  the  alod  subsists  and  the  free  polity  with  which 
the  alod  is  inseparably  associated.  The  imperial  system  has 
orisinnltrd  other  changes ;  there  are  Swabiana  in  Saxony, 
Saxons  in  Thuriiigia :  feudal  customs  in  each  case  follow  the 
(enure,  Imt  where  the  feod  is  not,  there  remain^  the  alod,  and 
even  the  village  community  aud  the  mark.  In  the  higher 
range*  of  civil  order,  a  mixed  imperial  aud  feudal  organisation, 
whicli  like  the  Siiauish  has  no  exact  parallel,  retains  a  varying, 
ndw  snlifctautial,  now  shadowy  existence.  The  imjierial  tradition 
haa  aubstituted  a  fictitious  for  a  true  bond  of  union  among  the 
fuur  unliona  of  the  German  land.  To  the  general  reader  the 
coubtitutionsil  struggle  is  merely  one  of  nationality  against  im- 
{eriolism  ;  of  the  papal  north  against  the  imperial  south ;  but 
nnder  that  surfoce  of  turmoil  the  lower  depths  of  national  life 
ftud  constitutional  i>rgiinisni  heave  constantly.  Bavarin,  Saxony, 
FVanconia,  .Swabia  have  their  national  jiolicy.  and  preserve 
their  ancient  modifications  of  the  still  more  ancient  customs. 
The  weakness  of  the  imperial  centre,  the  absence  of  central 
IqiPHlature    and  judicature,    allows    the    continued    exiatence 
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of  the  most  primitive  forms ;    the  want   of  cohesion  pre^euls 
lit  oiice  their  developineut  mid  their  extinction.     So  to  <loi'i)ee 
study  the  wuiidfrful  fertility  aud  variety  of  tiie  lo<,;al  institutimU 
of  Germany  preeents  a    6eld    of   work  bewiUleriiig  iind  eve 
wearying  in  its  abundance:  and  groat  as  might  he  the  rewar 
of  jienetrating  it.  I  lie  student  strays  off  to  o.  fieUl  more  winii 
amenahh-  to  philosophic  treatment.     The  constitutional  liiblor 
of  Germany  is  tlie  hai'dest,  as  that  of  France  is  the  easiest,  sul 
ject  of  historical  studj'.     As  a  study  of  principles,  in  contiuuou 
and  uniform  development,  it  lacks  both  unity  and  homogeneoua 
ucm. 

5.  England,  although   less  homogeneous  in  blood  and  cbn 
ructer,  xa  more  no  inunifonn  and  progressive  growth.     Thevcr 
diversity  of  the  clementN  which  are  united  within  the  isle 
Britain  serves  to  illustrate  the  strength  aud  vitality  of  that  on 
whiclv  for  t)iirti-en  hundred  years  has  miiiutuLued  it4  |Kjtiitio4 
either  uurivuUed  or  in  victorious  siipi'eniacy.     If  its  history 
not  the  perfectly  pure  development  of  Germanic  principles,  it  il 
the  nearest  existing  ajijM'oach  to  such  a  development '.     KnglanQ 
gained  its  son&o  of  unity  centuries  before  Oennany :  it  developc 
its  genius  for  govenuuent  under  influences  more  purely  iudi 
geuous  :  sjjared  from  the  curse  of  the   imperial  system  and  tlu 
MeKi'Utian  union  with  Italy,  and  escaping  thub  the  iiractica 
abeyance   of  legislation  and  judicature,  it  developed  its  ov 
common    law   free   from   the    iibaolutist    tendi-nuies    of   ItoiiiM 
jurinprudeuce  ;  iiud  it  grew  cipiably,  httnnoiiioii.-^!\-,  not  xm 
by  virtue  of  local  effort  and  personal  privilejj. 

In  the  four  great  nationalities  the  Germanic  luilucnce  is' 
dominant  )irinci[ile  :  in  Kuglnnd,  Germany  and  France  din-ctlyj 
whil^  iu  Bpain  all  formative  power  is  traceable  to  the  kin(lr< 
Gothic  rule.     The  smaller  utiites  shart'  more  or  leiis  in  the  snii 
geuonil  rharacterislios  ;  Portugal  with  Spain;  Kcnmiinitvia  will 
Germany  and  Enghiud,  with  whosi.'  iuatitutions  it  hud  origiiuil}' 
everythini;  in  common,  and  whose  development  in  jfreat  thlug 
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i«  iwnnii  to  Iwvf  followed  with  few  vnriation«, 
tnb— ,...^  ;.^ir  oonstitutioual  «ystfra8  into  laiigunge  of  ita 
nrn.  In  Italy  tho  confasion  of  mitioimlities  is  must  complete, 
Mxi  '  nn  iiistitutiouo,  owiu};  perbapiJ  to  the  mjjid  suc- 

oao^i..  ...  >...  (ucrors  and  the  abort livedneas  of  their  orgatiian- 
tJDBi  M  contmstcd  witli  the  pennaneucy  of  tl»e  papal-imperiul 
•JWr:  rd   witJi  the  lca«t  chiu)t»e.     Vet  there  uUo,  the 

JlertL .;  ._:c3  through  the  Uermnu,  uud  the  Southern  through 

KcnuAS  coanexion,  lioth  moreover  linviug  gone  through  thu 
of  LoiiilAtn!  o])pret»ioii,  retail)  murks  of  Teutonic  in- 
The  institution!*,  luitionul  iiud  free  in  one  UHjiect, 
(rwld  mm!  absolutijjt  in  another,  testify,  if  not  to  the  [lenuanencc, 
U  )ca«t  to  the  nbidin)(  imprrosioiiH  of  the  n.>ixociAtion.  Th«- 
nbticui  history  of  the  North  tind  the  ftiudal  systt^ni  of  the 
tli«  niujuci|uilitie8  of  Lombordy  and  the  [^iumeuts  of 

•  much  more  Gernmn  than  Roman. 
(or  do  the  ^n-eat  uatiouulities  return  u  different  answer 
[intciTogated  by  more  convincing  tests  than  that  of  cx- 
butory.  If  hinguivge  be  aj-ipeaU-d  to,  and  hknguage  ix 
itaelf  the  n«ireat  i>pptx>uch  to  n  perfect  test  of  national 
an,  the  ▼etdict  is  iu  clove  ncconlancc.  Thi-  impact  of 
iriMrlMi  couquetil  itpHt  up  the  unity  of  the  Latin  tongue  hh  it 
•till  tiiat  wf  the  Latin  rmpirc  ;  it  detitroyed  its  uniformity  and 
brokt  ap  ita  coDHtriictiona]  forms.  But  in  the  breaking  it 
cmtt  '       '     -(  three  gn  .laea — the  French,  the  SpaniaJi, 

and  t  .11  ;  each  j  ■   new  [jowers  of  developiueut 

vhicfa  tb*  Latin  bad  lost,  and  adapting  itself  to  a  new  literature, 
fertile  in  beanty  and  vivacity,  far  surpassing  the  I'ffete  inanities 
tiut  it  hupentcded.  Tlie  breath  of  the  life  of  the  new  literatures 
Uenuuiic,  varied  according  to  the  mcueuro  of  Germanic 
tilings.  The  poetry  of  the  new  notions  is 
I  ,iCl'  ;  in  South  France  and  Spain  V'isigothic, 
>iurtii  France  Nonwin,  even  bi  Italy  it  owes  all  its  sweetness 
^it  to  tbr  frupdom  which  luia  brentlietl  frtmi  beyond  the 
iu  tbetie  lands  the  barbarian  tongue  has  yielded  to  that 
filia  ootMjuered;  in  Spain  and  Fituicc  because  the  dispio- 
i>n  of  the  number*  of  the  two  races  was  very  great ;  both 
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Frankb  mut  Visigoths  had  become  Konjoni--cii  lu  :i  ciitoiu 
wrtoiit  licfore  tlio  cunquir-tit ;  and  the  struggle  with  the  native 
peu]ile!t  assumed  iu  ueither  case  the  churucter  of  extcrauimtiou. 
In  Italy  the  snccessioti  of  masterB  wna  tuo  ni]>id  to  allow  ft 
change  of  languiige  to  come  into  question  ainoug  the  greater  ftnd 
iQure  alnding  part  of  the  people.  Of  the  Geriiiaiib  of  Qenuno; 
and  the  Euglish  of  early  tiiues  it  is  scarcely  necessary  to  f.|)eiik, 
for,  whatever  may  have  been  tJie  later  luodificatious,  the  iuflutuive 
of  the  Latin  of  the  fifth  century  on  the  language  of  either  muet 
have  been  infinitesimal.  No  European  tongue  is  more  thoroughly 
homogeneous  in  vocabularj'  and  in  structure  tlmn  that  known  m 
the  Auglo-Siixon :  it  is  as  pure  as  those  of  Scnndiniivia,  whure 
no  Roman  influences  ever  penetrated,  and  no  earlier  mce  tJian 
the  German  left  intelligible  traces.  Early  and  medieval  German 
are  also  alike  unadulterated.  Tlte  analogy  between  language 
and  institutions  is  in  these  cases  direct :  in  Spain  and  Knuice 
the  outer  garb  is  Boman,  the  spirit  and  life  is  Germanic :  one 
influence  preiionderates  iu  the  language,  the  other  iu  the  polity; 
and  the  amalgamation  is  complete  when  the  Gaul  has  learned 
to  call  himself  a  Frenchman,  when  the  Goth,  the  Suevias,  the 
Alan  and  the  Vandal,  are  united  under  the  name  of  Sjiauiard. 

7.  The  most  abiding  influence  of  Rome  is  tliat  of  religion ; 
the  Itomau  diurch  continues  to  exist  when  the  old  imperial 
administration  has  periehetl.  Spain,  Gaul  and  Italy,  even 
■Western  Britain  and  Western  Germany,  retain  the  t'hristianity 
which  Roman  missions  have  planted.  Tet  in  this  very  depart- 
ment the  importance  of  the  new  spring  of  life  is  specially  con- 
spicuous. Spain  alone  of  the  four  nntious  owes  nothing  to 
German  Christianity.  Her  religious  histoi-y  is  exactly  nualogous 
to  that  of  hor  languiigc  :  after  a  century's  strucale  the  Vinigoth 
and  the  Sueviau  Income  Cutholic.  In  France  and  Western 
GeiTUHuy,  which  hnd  been  C'hrifitiiiuised  mainly  under  the 
imperial  influences,  and  liad  developed  on  independent  theology 
daring  the  Koniun  ]>eriod,  the  influx  of  the  Franks  and  their 
«uLi)e<|ueut  convemiou  produced  a  complex  result.  The  (.''krr^ 
tianity  which  hud  sttxxl  oat  against  VLsifCothic  indiflfereuco  or 
intoieiiuice,    withered   under    Fnuik    patronage.     Thd    sicular 
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of  t  nal  reli^rious  admlnUtration  expanded 

nie  Ums  Metu....^ imiUtorv,  and,  liad  it  not  been  fur  tlie 

Wtrmttton  hcgtm  bj'  Boiiiiaoe  uud  worked  out  uudrr  tlie 
m^iam  of  the  Kiirolings,  the  Gallican  cLarch  might  }u>Te  sunk 
tl  lii«  level  of  the  It&lijui  or  the  Byznutine.  But  the  tame 
\v\nm»n  ittiloetices  irhich  revivified  tlie  coni|)oute  uationality, 
listbad  D«w  life  into  tlie  fninting  church,  drawing  from 
Bifkad  Bud  tiie  coD\'erted  North  new  models  of  study  and 
Irrotkin.  'IIm:  labours  of  Euglisli  mitiiiiouarieii  in  German 
9uaay  hdpod  '  I'latc  nnd  complete  in  both  chorch  and 

data  Om  Ottii—.. ]  ire  of  the  KaroUngs.     The  AustraeiaD 

AaniiMtioa  w»a   more    purely  Geminjiic   than    the   Xeuatriati 
il  flapenedcd.    Charles  the  Great,  oh  the  reformer  of  tli« 
Aod  ibuiider  of  the  modern  civiiisatiuu  of  France,  wan 
'\  Ocnaaa  king  who  worked  chiefly  by  German  inatraments. 
ft.  In  the  dnrnain  of  Law  t)ie  oompariM>n  is  ei|imlly  clear,  icb 
'  nimbrr  of  posnble  factors  is  small :  the  primitive  codes  (-T  v.~i  -a  i 
I  cobqaerora,  the  Kouiao  law  niider  which  the  couqaered  were  attimm^ 
and  the  fruilu.1  castouis  which  were  evolved  fixUB  tha 
of  the   two  rac«8.      For   there   remain    no  origiul 
Matigea  of  the  iadigenoiui  hiws  of  Spain  and  Gaol,  and  it  j.i 
only    '  "1  Welsh  remuius  of  comparatively  late  ilate 

tfaat  '  '>e  Celtic  triljes  had  any  hiws  at  alL 

The  ecaitmoD  law  of  Spain  is  throughoat  the  medieval  period  '■ 
Oeraauuc  iu  its  bate;  itlthonji'h  tlie  wriit>^n  law  of  the  Vingoth* 
b  foaadcd  on  tlie  Theodosian  code  and   the  so-called  Itonian 
natinni  lived  1>y   Roman    hiw,  the  fuerot  which   contain    th« 
outemary  '  "    '      '.  akin  to  the  coatMoi  of 

Eaflutd  I  nd  the  systeni  of  compur- 

e«tio«i,  the  phmitiv«  elements  of  election  and  reprnwitathm, 
««  clearly  traoeabte*.     It  ia  not  until  tht:  '  :ih  century 

that  tltr  dril  law  of  Jnrtinian  eopcrsedet)  '  't  cintOBii<, 

..  ■  then  with  its  invariable  re&ults. 

Mrdieval  France  in  divideil  lietween  tlir  Ccuilal  custoui»  vf  the  i 
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North  imJ  tlif  )ii'rsoiial  law  nf  llie  Simili.  which  l(l^t  wa«  fhirOj 
hnsod  on  the  ThetKlosiiiii  ami  earlier  lioiuaii  jurisjiruiWnce. 
former  tt^rritorj'  is  more  Fraiik   iu  populntiou,  nearer  to 
GeniiiiM  home,  niitl  heiirs  more  distinct  marks  of  K.n 
legitihitiou ;  the  lattiT,  before  the  Frajik  conquest,  hte  ' 

iccessive  waves  of  Viaigothic  and  Burgundiau  invasimt, 
has  fitrcu(rtlieiied  through  thfin,  or  imjwirted  to  them,  Its  ov 
legrtl  »ygt»?ni  aa  devehjped  under  the  Homuuti.    But  feudal  cuaton 
far  more  than  Poman  law  is  the  chamcteristtc  jurisprudence  ol 
I'lviich  histoiy  :  imd  of  the  great  expositions  of  feudal  custon 
the  Gntwl  Cinitumitr  of  Normnudy  and  tlie  CotUwue*  de  Btm^ 
vtiitiH  arc  from  Nortlieru  France  :  tlie  Contiutiulitut  Feudomn 
were  cumjiiled  by  Ixinibard  lawyen*  from  the  ticts  of  the  Fran-i 
coniun  and  Swabiun  emperors  ;    the   Vttim  Aticlor  lU  hcurJicHi 
wrote  in  Eastern  Oemiauy ;  and  tlie  Aeaiies  of  Jerusalem 
buHed  on   tlie  work   of  a  Flemish  or  Lothariugiau  lawgiver'^ 
The  essence  uf  feudal  law-  \i  custom,  and  custom  escapei^  Ui4 
JenlouHies  and  antipathies  that  itsstiil  htw  imposed  by  a  legislativ^ 
centre :  it  grow's  and  extends  its  area  by  imitation  rather  tlu 
by  authority;  and  tlie  si'.ientitic  lawyer  can  borrow  a  cudtum  ol 
leudal  jurigprudenco  where  he  cnnuot  venture  to  lay  down 
])rinciple  of  Bomau  law.     Hence  the  uncertainty  of  detail  cou-^ 
trastfd  with  Uie  unifonuity  of  principle  in  I'euilal  law. 

Germuny,  except  in  the  few  C«i>itularie6  of  the  Frank  wt 
reiguK.  ha£  no  centml  or  common  written  law;  even  the  CapitU'| 
laries  arc  many  of  them  only  local  iu  their  operation  :  she  do 
not,  except  by  way  of  ciititom,  adopt  the  Uoman  civil  law ;  heil 
feudal  law  is.  like  the  feudal  law  elsewhere,  based  on  the  Fi 
custumali?.  Her  common  law,  whether  sought  in  the  jurispruJ 
deuce  of  the  .Memauni,  the  Franks  and  the  Saxons,  or  enunciated 
in  the  Sachsenspicgel  and  the  Schwabeu!<piegel,  is  priwitiveJ 
juitt  as  all  her  lower  range  of  institutions  may  Ik'  tvXA  to  b« ; 
fJubMi.sts  but  it  does  not  develop. 

England  has  inherited  tio  portion  of  the  Uoman  legislatiod 

except  in  the  form  of  scicutific  ur  professional  axioms,  introduced 

at  H  lute  jieriod,  atid  tUniugk  the  ecclcnittsticol  or  KcholastJc  ol 

'  IViaguol,  A«icCT  il*  JcmaUeai,  vul.  i.  prsC  pp.  xxxUi.  aq. 
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international  aniTersity  studies.  Her  common  law  is,  to  a  far 
gnater  extent  than  is  commonly  recognised,  based  on  usages 
anterior  to  the  inflox  of  feudality,  that  is,  on  strictly  primitive 
outom ;  and  what  she  has  that  is  feudal  may  be  traced  through 
its  Frank  stage  ef  development  to  the  common  Germanic 
toorces'. 

9.  The  result  of  this  comparison  is  to  suggest  the  probability  Oenena 
that  the  polity  developed  by  the  German  races  on  British  soil 
ii  the  purest  product  of  their  primitive  instinct.  With  the 
txception  of  the  Gothic  Bible  of  Ulfilas,  the  Anglo-Saxon  re- 
mains are  the  earliest  specimens  of  Germanic  language  as  well 
u  literature,  and  the  development  of  modem  English  from  the 
Anglo-Saxon  is  a  fact  of  science  as  well  as  of  history.     The  The  Gfrman 

.       .  element  is 

m&titutions  of  the  Saxons  of  Germany  long  after  the  conquest  of  t)ie  patemni 

Ti  ■      •  i>  #.1  1  •  1    element  in 

Britain  were  the  most  i^rfect  exponent  of  the  system  whicli  the  Engiuh 
Tacitus  saw  and  described  in  the  Germania ;  and  the  polity  of 
their  kinsmen  in  England,  though  it  may  be  not  older  in  its 
lUMUuments  than  the  Lex  Salica,  is  more  entirely  free  from 
Itoniau  influences.  In  England  the  common  genus  were  de- 
Telojied  and  ripened  with  the  smallest  intermixture  of  foreign 
elements.  Not  only  were  all  the  successive  invasions  of  Britain, 
which  from  the  eighth  to  the  eleventh  century  diversify  the 
lii«tory  of  the  island,  conducted  by  nations  of  common  ex- 
traction, but,  with  the  exception  of  ecclesiastical  influence,  no 
f<.'reigii  interference  that  was  not  German  in  origin  was  admitted 
at  all.  Language,  law,  custom  and  religion  preserve  their 
original  conformation  and  colouring.  The  German  element  is 
the  paternal  element  in  our  system,  natural  and  political. 
Analogy,  however,  is  not  proof,  but  illustration  :  the  chain  of 
proof  is  to  be  found  in  the  progressive  persistent  development 
of  English  constitutional  history  from  tlie  primeval  polity  of  the 
common  fatherlnu<I. 

'   Brunnur,  in  UoItzendoiffH  EncycloiiiUUc,  pp.  226,  227. 
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lu.  Thk  earliest  glimpaes  of  thti  sociu]  aiid  politico]  life  < 
our  forefathers  ore  derived  from  Cuesur,  who  liui  iu  oue 
age  of  the  (.'oniuieuturies  compressed  into  ii  few  lilies  all  thii 
he    cuuld   aiicert»iii    about    the    Germans   in   generul ;    and 
aiiotlier  descriljea,  with  very  slight  varifttioua,  the  Suevi,  whoa 
he  believed  to  be  the  greutef^t  and  moBt  warlike  uf  the  kindre^ 
triljes.      Mtei'  contxastiiig  the  religiou  of  the  Oermaus  wit 
tlmt  of  the  QuuIb,  and  praising  the  iudutitry,  chuiitity  and  hnet 
upss  of  Iheir  lives,  whicli  he  describes  us  divided  lietweeii  hunt 
ing  anil  tlie  studying  of  uiins ',  ho  proceeds  to  renmrk  that  tho 
do  not  devote  themselves  to  husljaudry,  but  live  chiefly  ou  mild 
chi'cac  iind  flesii.     No  one  has  a  fixed  (juuntity  uf  land  or  Ijouh 
darii-8  that  may  be  called   Ids  own,  but  the  magistrates  au 
I'hiefs  assign  itiitiuully,  and  lor  a  single  year's  occupancy,  U> 
scveml  communities,  larger  or  smaller,  whom  the  tie  of  oonimo^ 
religious  rites  or  consanguinity  has  brought  together,  a  poKl 
of  land,  the  extent  and   s>ituiitioii  of  which  tlicy  ILx  nroordL 
to  circumxtances.     The  next  year  they  compel  them  to  mov 
elsewhore.     Of  tliis  institution  many  nccountji  ore  given  ;   ua 
reason  is  tliai  the  pi<oplo  may  not  be  induced  by  habitual  en 

'  C«a>iLr,  dc  Bella  Galileo,  vi.  il. 
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■^fujmetn  in  hoabiuMlrjr  lo  exch»nge  for  it  the  pursuit  of  nrmg; 
oadier  that  ifaay  xuny  not  devot«  tlionutelvus  to  tlie  ncrimmla- 
tea  of  utatca ;  tlial  tlip  more  ijowcHuI  may  not  ex|)o1  tlie 
■Bav  fnmck  tlMar  posecceioiw;  tJmt  they  may  not  be  led  tu 
UdM  boBsee  with  too  grmt  car*  to  avoid  lieat  or  cold ;  tbnt 
tkfT  ni»y  prevtrnt  the  growth  of  ararit-e  and  throngh  it  the 
awMB  of  fkctiona  luiil  diBscnaions ;  and  t)iat  tlie  i.'riicnil 
Uy  fif  tJia  people  may  )«  kept  coutcuted,  which  can  be  the 
mm  odlj  M>  long  as  every  mau  seea  himself  in  niaterini  wealth 
Ml  a  lerel  with  the  nio»t  juiwerful  nf  his  countrymeu  '. 

Of  tl>e  •FTerml  political  commuiiitieB,  uatioos  or  states  as  they 
WKj  \m  oiUod,  th«  greatest  glory  is  the  extent  of  nnpeopled 

wkicfa  eiirrounds  their  territory,  and  whioli  they  have 
They  reganl  it  bh  a  peculiar  proof  of  prowess  that 
'  old  aeighboun  have  fled  from  their  settlementfl  for  fear  of 
and  that  no  new  comer  has  ventured  to  opi)rnnch  them. 
Tkov  ia  policy  moreover  in  the  phiu ;  it  ia  a  guarantee  uf 
pablic  Mvarity :  euddeu  invasion  ia  an  impossibility. 

When  one  of  the  states  engages  in  war,  offensive  or  defensive, 
tym  hi  oAeen  are  chowu  to  command,  with  power  of  life  and 
daatk ;  is  time  of  peace  there  ia  no  common  or  central  magis- 
tiM7,  but  the  chiefs  of  the  several  divisions,  '  principes  re- 
gbiiiiiii  Ktqne  («gomm,'  administer  justice  among  their  people, 
•^  do  their  best  to  diminish  litigation*.  Predatory  ex])edi- 
tioB*  uodertaken  beyond  the  borders  of  the  particular  state  do 
m4  iwoiro  any  infamy ;  on  the  contrary,  they  are  upetdy  re- 
ganlad  m  expedient  for  the  traiiiing  of  the  young,  and  for 
thv  cBoinii  of  active  enterprise.      One  of  the  chiefs 

I  hinx-  '    public  aaaembly  as  the  leader  of  such  an 

t'.«aMr,  dr  BrnoOkllion, -ri.  ii  :  '  Agricaltorae  nou  Btuilent ;  luftjorqus 

«n>  w-  conaiiitit;  nequw  c)\ii-  n 

cvr.  :  Kil  magitlratiiH  m.-   : 

ei^tti'i    -I'liuiMi.    i..^ui.ti<..ii,M..-«iUB   humiDUiu   qui    un..    ^•.,i....i, 

M  ^o  fooo  vUntn  lul  &gri  atlribaunt  atque  anno  poit  alio  tnui- 

t>i  ' 

'Jo  GaUioo,  vL  3,1  :    '  C'lim  belium  civitju  aut  iUktum  rle- 

.,  Ok^iatntu   qai    ci    bp11i>    prukint,  iit  vita«   neciiK|Ue 

mmx  iiuUsUUui,  <l*ltgnnlnr.     In  pace  iiullni  ett  cummuiiis  inuiutrfttiiB, 

|ilIliiil|iM  f«^iu«BU<  tUti'it  pugnriim  Inter  snn*  jns  diciiut  eoutroveraiu- 
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expwlition  and  cnJlK  on  voluiitpers  to  join  him ;  aa  soon  us 
announcement  is  made,  those  warriors  who  np))rovc  tlie  cau 
and  tlie  man  rise  up  tuid  promise  tlieir  aid,  uuiid»t  the  appbm 
of  the   asaemliled  prople.       If  any   of  those   who   ar«   pledg 
betray  their  engngumcut,  iJiey  arc  regarded  as  dosfrt.-i 
traitors,  and  no  trust  ia  ever  aft«r  reposed  in  them. 

Tlio  rights  of  hospit-.dity  are  held  sacred  ;  it  is  strictly  to 
hidden  that  any  should  injui'e  the  strangers  who  for  auy  rcas 
whatever  may  visit  them  ;  Uiey  ore  considered  as  sacred ;  e» 
house  i£  open  to  thcni,  and  every  one  will  share  his  fanr-  witr 
them '.  There  had  been  a  time  when  the  Oauls  wei-e  superiq 
in  prowess  to  tiie  Germans,  and  even  threw  their  colonies  mat 
the  Rhine,  but  matters  were  now  altered  ;  the  ("tenimris  In 
retained  their  simplicity,  poverty  and  harililiood,  the  CiaulH  ht 
grown  so  used  to  defeat  that  they  had  censed  to  claim  eqna 
in  valour*. 

The  description  of  the  Suevi  is  in  one  or  two  points  ma 
circumstantial;  their  normal  condition  seems  to  be  war,  ag- 
jrreRsion  for  the  pui-pose  of  conquest :  they  have  a  hundred 
territoi-ifll  divisions,  or  pagi,  each  of  which  furnishes  to 
host  a  thousand  champions ;  tlie  rest  stay  at  homo  and  ymn 
food  for  themselves  and  for  the  warriors'.  After  a  yea 
service  the  warriors  return  home  and  till  the  Iwiid ;  theS 
places  are  mpplie<I  by  tho  hnsh«ndmon  of  the  previous  year; 
so  agriculture  and  warlike  discipline  are  perfectly  niaintaiti 
But  pri>'atc  and  ^eparatv  estates  of  land  do  not  exist,  and  tl 
Ir.nn  of  occupation  is  restricted  to  the  year.  Like  the  kindred 
trilws,  tlic  Suevi  find  employment  in  hunting,  live  on  n  '  ' 
food,  luid  pofisesh  great  sti-ength  and  power  of  endurance  *. 


',  da  Colta  Otlliao,  vt.  IJ. 
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iphlwurs;  on  one  pide  ilevoBtuted 
Inriloty  ftur  ««  hmiilml  miles  testifies  to  their  victorious  might 
aA  itttuh  ft  Wrrier  against  iuvauon,  ou  anothpr  xidc  lies  a 
tiihrtarT  itatiun  which  Uicy  linve  rcduce<l  to  insigiiificuuce  in 
pMM  »( {lower '. 

TU»  tketeh,  drawn  by  one  of  the  greatest  statesmen  of  the 
wcM,  baa  a  ralne  of  its  own  ;  ond,  as  a  drst  attempt  to  cha- 
fMtcrue  the  race  from  wliicli  we  spring,  it  \\m  a  special  in- 
tnrst.  Bat  the  detjulii  art<  scarcely  distinct  enongh  in  them- 
mkn-  li  a  tnistworthy  basis  of  theory,  and  even  when 

JMteT}^ .  ....  later  ooticcH  they  contain  much  that  \%  obscure. 

Cte^Br  wrot«  from  the  information  of  Gallic  tribes  who  natur- 
lities  of  their  triumphant  rivals;    and 

elf  dwi. -:.'_;  on  the  points  in  which  the  Ocrmuns 

frojB  the  GmiU.     To  this  must  I)e  attributed  the  stress 
\  oa  th"  ■   of  the  common  lot,  on  the  discouragement 

of  pArty  !i-   --        find  persona]  litigation,  and  on  the  tempe- 
and  Toiuutiiry  poverty  which  must  have  especially  struck 
ill   contrast    with   the  neigldwiur   nation   which   was    now 
[ly  bceoming  mercenary,  and.  in  the  decay  of  libeiiy.  de- 
ting  itself  to  the  acquisition  of  wealth. 

■ssion  derived  from  the  outline  is  that 
r  knew  by  report  were  in  a  state  of 
tiwnitinti  fraw  the  nomadic  life  to  that  of  settled  cultivation, 
The  nations  had  their  defined  territory-  surrounded  by  a  belt  of 
apeopfed  or  subject  land.  But  within  the  national  area,  the 
nutimu  of  [Mutoral  life  still  prevailed ;  the  smaller  oommu- 
astiM  mored  annually  in  search  of  fresh  pasturage  ;  they  cul- 
ttvated  ouly  enough  laud  to  xiipply  the  year's  provision  of  corn, 
dnni^g  their  occupancy  every  year,  and  having  accordingly 
M>  permai"    '  '  '      '  '    '       iil  dwelling-houses'.    Tlie 

tie  whicli  I  communities  was  simply 

of  Idndred  ;   not  that  the  social  organisation  depended  on 
else,    *"  -  ''      Tittiutcnance  of  the  common    pence  and 

I,  tie  I-  ,  iv   y,\  rf.  r5,  ly 

l4«tIuaaJia-i!  ;ry.      K«it.' 
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the  adniijiistrntion  of  justice  were  jirovided  by  the  tril»l  rongi^ 
ti'acy,  ))iit  that  the  idejis  of  settled  homes  and  the  obligations  i 
permanent   neighlxturhood  were  realised  only  in   the  form 
rehitiouship.     Except  for  war  the  tribal  communities    had 
general  orn-anisation  ;  iu  war  they  followed  leaders  chosen 
empowered  for  tlie  particular  occasion.     The   pre<intory  esf 
ditioni!  which  under  the  approval  of  the  state  were  '■ 

by  voluiitary  leaders,  were  not  managed  through  the  ii 

of  the  state,  or  by  warriors  who  were  pemmnently  attAchcd 
Smiiii  their  captains  ;  they  volunteered  mid  were  boujid  by  honour  i 

■uiionlj"'-  tbeir  leaders  only  for  the  {larticulnr  exjHMlitiou'.  h\  nation 
wars,  like  those  in  which  the  Suevi  lived,  the  whole  populatifl 
took  part  in  active  service  and  in  reserve  in  ullernato  yeari 
and  theu'  armies  were  arranged  according  to  the  contingealj 
which  i-epresented  the  tribal  snb-di visions.  The  only  jadic 
organisation  was  that  of  the  sub-divisions  ;  their  magistnites  i 
lotted  the  land  annually,  and  administered  justice  :  but,  tlmug 
tliere  was  no  centra!  magistracy,  there  was  a  national  oonuti 
which  determined  on  wars  and  peace,  and  gave  public  sanctio 
to  volunteer  enterpriws. 

It  is  obvious  that  such  a  state  of  things  must  be  transitiona 
that  the  determination  of  the  territorinl  bounds  of  the  nntifl 
is   not   permanently  consistent  with  internal   nomadic  mig 
tious,  but  can  only  allow  them  so  long  as  the  area  is  vasiljr  I 
wide  for  its  inhabitants.     Nor  is  it  conceivable  that  war  shoti 
lie  the  sole  occupation  of  any  tribe  so  for  advanced  in  civilia 
tiou  as  the  general  description  implies.     The  account  of  the 
Bucvi  can  lje  true  only  of  the  populations  bordering  on  Gaul 
on  the  empire,  which  wei-c  kept  on  the  defensive  by  the  news  ( 
tJie  approach  of  the  Romans,  or  were  still  affected  by  the 
migratory  wave  whicli  had  begun   its  course   half  a  centnij 
before,     Of  the  tribes  of  interior  Oermuny  we  learn  nothis 
directly,  and  can  only  infer  from  tlie  looser  details  that  th« 
political    and   social    urgauisation    was    very  slight,  conaixtil 


onillna, 


■  See  W&itx,  Dcutsehe  VerGuaiini^^-Geechiclits,  i,  3SJ-384 
H'llUog,  Cirilprui-ei»,  i».  9}  ;    K'liirail    M*nr»r,  Kritiiiohv  Vfl 
ii.419. 
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nukitily  in  (hu  tic  of  kindred  aiid  local  conuexiou  under  nume- 
rous chiefs  wbo,  whether  ohofen  by  the  couununities  or  iuhorit- 
ing  power  from  their  fathers,  were  independent  one  of  another, 
nniied  only  by  tribal  name,  and  of  equal  rank  in  the  tribal 

ncil.     We  mvist  look  to  Tacitus  for  the  filling  in  of  details 

well  AH  for  Uie  clearer,  broader,  and  more  definite  elaboration 
of  the  outline '. 

12.  Tacitus  wiiiif  :il).iut  11  ■  eiiiur)'  and  a  half  after  Caesar. 
During  this  pcriotl  the  Ttomaua  had  been  conBtautly  iu  colhaion 
with  the  Germans,  and  the  knowledge  they  now  posseased  of 
them  must  have  been  direct,  abundant,  and  explicit.  The 
Gertiiiuiia  ia  an  inestimable  treasury  of  fuct«  and  generalisa- 
tions, but  it  ia  not  without  many  serious  difficulties,  arising 
partly  from  the  different  stages  of  civilisation  and  politiotl 
organisation  which  the  several  tril)es  must  be  supfKised  to  have 
reached.  In  attempting  to  compress  into  a  general  sketch  the 
oiain  features  of  so  large  a  family  of  tribes,  the  historian  i« 
tcorcely  able  to  avoid  some  inconsistencies.  No  one  now  be- 
lieve* liim  to  have  intended  the  Germania  for  a  satire  on  Homo, 
u  was  ouce  Boapected  ;  yet  it  is  ])ossible  that  his  eye  was  caught 
in  some  instances  rather  by  the  points  in  which  the  Ocnnan 
institutions  were  contra-sted  with  the  Roman',  than  by  those 
which  expressed  their  essential  character.  But  of  the  general 
(kithfolness  of  the  outline  we  have  uo  doubt :  the  little  incon- 
NStt'Dcies  of  detail  serve  to  preserve  additional  facts ;  and  the 
generality  of  statement  enables  us  to  obtain  the  idea  of  the 
common  Germanic  system,  which  is  approximately  true  of  it 
at  erery  stage  of  its  early  development,  althougli  there  may 
ni'Ter  have  been  a  timo  at  which  the  whole  description  in  its 
exact  details  was  true  of  any  portion  of  it. 

Germany  as  descrilx^d  by  Tacitus  was  a  vast  congeries  of 
iriiies,  indigenous  and  homogeneous  throughout ;  speaking  the 
Bime  language,  worshipping  the  same  gods ;  marked  by  common 

'  On  Uic  relation  Iielwren  Oneur  nnd  Tacilnii  in  thii  point  nee  Zeu«s, 
IKc  Deulcchen  iind  die  NkchbkntKmme,  pp.  f,2  k\.  ;  Bethniann-Hollweg, 
'"TTilprooetB.  iv.  71,  -1. 

'  Wkiu,  Deuuche  VeHiusung*-G«chiclite,  i.  31.  8m  alio  Ooixut, 
Cinliaaion  in  Fraooe  (ed.  Hailiti),  i.  418. 
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])hysicnl  chorucirrisiics  atid  by  common  iustitatiouti,  but  haviu 
no  collective  name  in  llieir  own  tougiie  uud  no  collective  orgs 
Baliuii '.     They  were  sin-iulftrly  fitje  from  tlie  commixture 
blood  wiili  foreign  raceH ' ;  tlieir  primitive  traditions  ajid  mj 
rnmniMii        tliology  woro  iiltogeUier  their  own.     They  had,  as  in  Caesnr^ 
(iorinao  iifi!.  time,  their  own  breeds  of  cattle,  and  their  oidy  wealth  was 

po8f esision  of  herds '.     Money  and  mercluuidise  were  of  little 
account  with  them.     They  had  no  cities,  nor  even  streets 
their  villages  ;  their  buildings  were  rudely  put  together  i 
rough  undressed   materials  *.     Their  chastity  atid   reganl 
marriage,    the   plainness   and  simplicity   of  their  dress,  tli 
general   temjwrance  and  sobriety,  arc   still  strongly  marko 
hi   most  of  tliese  jwints    there  is   no  ditference  between 
accounts  of  the  two  great  historians  ;  but  in  the  time  of  Tacitt 
the  love  of  hunting  has  declined,  and  the  warriors  epciul  tk 
seasou.'j  of  |)eace  in  lazy  enjoyment";  they  have  begun  to 
wine  and  that  not  in  moderation,  and  they  have  Income  tq 
veterate  aud  business-like  gamblers '.     Agriculture  of  a  simp 
description,  and  for  the  growth  of  wheat  only,  would  seem 
have  increased  ;  and  the  freemen  and  slaves  alike  have  settle 
homes.     Local  orgtuusation,  too,  is  either  much  more  lsrg«l; 
developed,  or  forms  a   more   prominent   part  of  the   gen 
description. 

It  would  bo  rash  to  affirm  that  these  latter  particulars  prof 
H  delinit<^'  progress  in  civilisation  since  the  days  of  Caet^ur  ;  bq 
in  Bomi!  respects  such  an  advance  was  n  necessity.     The  iiicr 
of  population  and  the  extension  of  settlements  involve  the  ( 

'  Tac.  ricmiiuiiii,  oc  \-},.     On  Uiv  nrigiti  of  tlir  nnmo  (•ennnDis 
WftiU.  I).  V  (i.  i    J5  m). ;  he  reject*  all  GcrmMiilrrirktioiif.  ami  ruucliuk 
liiat  It  w  <"  illic.  tb«  tmniB  i^vca  ^w  Tkctlu^  iiulicAtcs'  liy 

(iauls  first  ri  aud  aflcrwariia  Ut  all  tin-  kinilrvil  Iritwi^     I'll] 

i:it  Miiiig  mny  \'v  LMiiivr  *  ^immI  i«buitterM'  ((iriniin,  ii^^vhuAxW  lier  Ueut 
I.  Iiu,  p.   ^87*),  or,  ac(»irdinjj  tu  tilhur  wrUcn,  '  l^nt-uicii  *  ur  *  noig 

1.,:,..;..' 

'  Tac  liarui.  c.  4:  '  I[iih>  tiiriim  npiniuiiilnin  .iwolu  i|ui  Oennaalaa 
|>u(iulos  uuUic  aliin  aliaruni  ii.iijoii'iiii  .  huImN  iiifwtoa  |iru[>riau>  bt  idn- 
cmaiii  ol  tantiim  •ui  •Imilam  •tbitror.' 
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Btion  of  the  uumber  of  Hnimak  of  chase,  aiid  may  account  for 
K  disUHt;  of  biuitiiig  uud  the  absolute  neceaidty  of  etdurged 
riculture.  The  continuous  struggle  with  tlio  Romans  may 
DUDt  alike  for  the  creation  of  a  more  purely  military  epirit 
aong  the  warriors,  and  for  the  misuse  of  Iheb"  scarce  and  un- 
iteful  seasons  of  leisure.  But  further  than  this  it  is  scarcely 
fe  to  go ;  and  it  is  nuadvisable  to  undervalue  the  quantum  of 
Ivilisation  whicli  bad  Ijeen  attained  in  the  lime  of  Caesar,  in 
ier  U)  p<jiut  more  ^fmphically  the  Waring  of  Tacitus's  enco- 
mium '.  With  all  the  drawbacks  be  mentions,  there  can  be  no 
^doubt  that  tiie  general  tone  of  society  and  morality,  so  far  as  ho 
^Knew  it,  was  far  higlier  in  Ciennany  than  at  Home,  '  (ilu&que  i)ji 
^Boui  mores  Talent  quam  alibi  bouae  leges'.'  It  is,  however,  on 
^^oints  of  social  and  political  organisation  tliat  our  greatest  debt 
1      to  Tacitus  is  owing. 

'  1 3.  Although  the  pursuit  of  agriculture  is  now  general,  tlie  Couumn 

I  wealth  of  the  Oenuans  cousists  cliiefly  if  not  solely  in  their  In  laad. 
lierds  of  cattle :  for  these  the  vast  tracts  of  forest  and  unenclosed 
land  afford  nbuudniit  pasturage,  and  for  the  purpose  of  pastui'age 
^^o  particular  appropriation  of  the  soil  is  needed.  The  wide 
^Hbrests  and  uutilled  plains  are  common  property.  But  there  is 
I  not  yet  apparently  any  separate  owuership  even  of  the  cultivated 
huuL  True,  we  read  uo  longer  of  the  annual  migrations  of 
fiunilies  or  small  communities  from  one  portion  of  the  territory 
'the  tribe  to  anotlier.     The  village  settlements  are  jjernianent,  aiamettr 

the  dwellings  substantial  and  extensive.     But  the  arable  MitticmiiDU  I 
nd  is  occupied  by  the  community  as  a  body,  and  allotments, 
aged  annually,  are  assigned  to  the  several  freemen  according 
their  estimation  or  social  importance  \     The  extent  of  waste 


Ni^uhr  thought  that  the  Germane  of  Tnoitiu's  lime  were  not  luore 
nviliMd  than  the  Wutplialian  and  I^wer  Saxon  peaeants  of  hii  nwn 
Be.    Waiti,  Deut«c)ie  Verfauiiiigs-Cieschifhte,  i.  33  ;  Betbmann-HoUweg, 
UproeoM,  iv.  71,  7a. 

'  Tac.  Germ.  c.  19:  'Kemo  enim  illic  ritia  ridet,  nee  oorrompere  et 
_  1  a«cnlum  vocator.' 
I  •  TW.  Germ.  c.  j6  :  '  Ajfri  pro  numoro  ciillonim  ab  univeriiis  iu  vicei 
a)  ooonpantur,  quos  iiiox  inter  ae  aecunduin  digiialioDem  partiiiiiltir.' 
ling  '  in  vices '  be  retained  and  the  uiniial  change  uf  allulniont 
~j  thii  paaoge  mnat  be  tnuulated, '  The  fielda  are  alternately 
Mevplcd  by  the  whole  body  of  ciillivnlora  aocording  to  their  number,  and 
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Iniiil  prevent*  any  difficulty  in  the  supply  of  divisible  «rcsi. 
Tiie  unible  lU'eu  is  clmuged  every  year,  and  tliei'e  ia  nbuuiLuice 
over':  fur  they  do  not  attempt  to  utilise  by  lubuur  the  wli'l 
j)ri>ductive  jnjwer  or  extent  of  the  laud,  lu  planted  orch.-mii-, 
divided  meadows,  or  watered  gardeiis ;  the  only  tribute  levied 
on  the  soil  is  tlie  crop  of  com*. 

Slill,  ]iroperty  in  laud  cun  scarcely  be  said  to  l;e  altogetiifl 
uukiiowu'.  The  villagers  chouse  pluc«!i  fur  their  homeet 
us  the  su)>ply  of  water,  wood,  or  pasture  tempts  them.  The 
ImiUlingH  uro  not  crowded  U]ion  one  another':  iu  coUectiv 
villages  or  in  solitary  farmsteads  each  man  has  his  own  hou 
and  u  space  of  ground  surrouuding  it.  Even  if  this  armuga 
meul,  ub  Tacitus  states,  is  the  result  of  their  dislike  of  neigli 
bours  or  of  their  fear  of  iirea,  it  is  unnecessary  to  limit  it 
«uch  cousidemtiouB  :  the  homestead  of  the  rich  and  poor  freeme 
alike  must  have  Included  granaries,  cow-bou«es,  and  stack 
yards'.     And  iu  this  uo  one  but  the  owner  could  bave 

tbene  Ihej  Hfterwards  ttividu  uuionj,'  tlieiiLaelveti  &ccurdiug  tu  tlielr  intU 
vidual  edtUaalion.'     But  I>r.  Waitz,  with  gooJ  MS.  mithorily,  prefers 
rekd  rici$,  and  tu  undcrtitAnJ  the  utateniont  u  referring  to  iri't 
tiuu; — 'The  Inndii  lire  occufiieJ  by  tlje  collective  townihipd    i 
the  number  of  cultivator!!,  uud  tlieie  they  afterwiinU  dividi-  umun^ 
eelvee  (t)ie   cullivat^m)  luiuording    to   their  cotiniuliua.'     Tlio   |u>9 
cimf<.«teilly  one  of  great  difficulty.     See  fur  an  account  of  the  vt 
ruu8  iuter|iretatioii*,  WaiU,  D.V.U.  i.  140-14S.    !jee alio O, Ij,  von  1 
Kinleitg.  Jip.  5,  6. 

'  'INic.  Genu.  c.  26:  'Arva  per  aiuioti  mutant  et  lupemt  ng«r.' 
Kemble,  Saxoiu,  i.  40,  and  ]i.  14  above. 

''  Toe.  Gemi.  c,  16. 

'  Private  poaaesiiiun  of  land  is  regarded  as  introduced  after  the  VoUiB 
nderuug  (Belhmann-HoUweg,  C'ivilproccM,  iv.  15;,  and,  in  '. 

Tecteil    by  that  change,  at  a  devehtpnient  cotuiei|Uent  un  tl: 
'incnta  of  Agriculture,  and  etriclly  regiihited  by  jealoua  cuatom. 
Udllweg,  Ci\ilproce«,  iv.   16;   0.  L.  von  Manrer,  Einleitg.  pp.  93  m{A 
I'algnive,  C'omuuiuwealth,  pp.  71,  93,  4c. 

'  Tao.  Oerni.  c.  16:  'Nulla*  Gennanorum  |Mipulia  urhc«  hn 
uutuiu  cat;  lie  pali  ijuidem  inter  •«  juiictju  nsiet.  I'oluni 
"verei,    lit  fims,    ut  CAinpne,    ut    ncmuit    pUciiiL.      Vir<  -    ' 

strum  UKircin  conexin  et  cvphaorentibua  a'-tliliviiM ;  Huan  la 

I  circuudat,  eive  iiiK.isti-  .'.i.^im  i -hIh  r.iii..lMii.i    -  , 
andi.'     The  houi>rs  iu 

[lUM*  arc  built  apart  v>  

the    viUogo-Ufc    and    thu  veiM^riftle   fanji-UiV    alfbodv    t*i>i>cAriiti/.      Wali 
D.  V.U.I  114-116.  _ 

*  S<«  Wailx,  Ii,  V.  G.  i.  II8.    Tauitu*  (Gsru.  c  16)  uumtioaj  nblMnf 
uvan  atorehouxm. 
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Kht.     It  \»  possible  that  it  contained  land  enough  to  funiish 
for  the  winter,  for  Tacitus  mentions  no  aiinuHl  re-apportioii- 
ent  of  meadow-ground,  although  it  is  more  i)rolmhle  thai  timt 
Jotted  ou  the  same  principle  as  the  arable.     But  on  any 
nfhesis  thp  freeman  had  complete  and  several  property  in 
homestead  ;    he  had  a  definite   share   in  the  arable  fifld, 
K&nually  assigued  by  the  community  itself,  varj-ing  in  fituatinn 
nd  qnnJity,  but  permanent  in  every  other  part.icular ;  and  he 
id  an  undefined  but  proportionate   ri^ht   to  the   use  of  the 
iraim  woods  and  pa{>ture6'. 

In  this  very  general  statement  it  may  be  thought  possible  to 

ce  a  distinct  advance  on  the  land  system  descriWd  by  Caesar  ; 

nomad  stage  has  ceased ',  the  communities  have  settled  seats 

I  eAch  man  his  own  home.     It  is  however  uncertain  whether 

tribes  which  Caesar  descriWs  as  nomad  are  the  same  as 

which  Tacitus  descril)es  as  settled ;  it  haa  been  contended 

-Cacsnr  misled   Tacitus  and    that  Tacitus   misundfrstootl 

But  the  mere  interpretation  of  the  relation  between 

two  authors  does  not  affect  the  material  truth  of  Tacitu.s's 

cture.     The  memlier  of  the  community  had  a  fixed  share  of  a 

jing  area  of  cultivated  land,  a  proportionate  share  in  the 

pmmou  pasturage,  and  a  house  and  homestead  of  his  own '. 

1  4.  But  was  this  absolute  equality  in  the  character  of  the 
bold  on  land  a  sign  of  social  equality  in  other  relations  of  life? 
Althongh  there  is  apparently  no  difference  in  the  political  status 
■ifall  the  fully  qualified  freemen,  there  are  unmistakeable  grades 
of  class  aud  rank.  Tliere  are  distinctions  of  wealth,  althouf/h 
woaltli  consists  of  cattle  only.  There  are  distinctions  of  blood, 
rome  are  noble  and  .some  are  not;  and  of  status,  there  are 
noiilM,  ingrtiui,  liherti,  and  «!«'/ '.  There  is  further  a  distinct 
array  of  official  personages,  prineii>e»,  dtteea,  saeerdct«9,  rf-gsa  *. 

l*  M'aiu,  I).  V.  G.  i.  UQ-i  js  ;  O.  L.  von  Munrer,  Einleitg.  pp.  :  jg-i.si. 
■»  Waiti,  D.  V.  O.  i.  36. 

'  Thr  whole  pmperty,  Ijomest^wl,  arnble  and  pmtiin?  togeOier,  Iiore  the 
nunr  al  Ilubt,   hol^   in  OvrniAny ;  uikI   vim  t)ie  higiil,    Ivrrit  raniiliae, 
.  ^ute  or  hide  uf  the  Anglo-Suxoiui.     See  it.   L.   vnn  Maurer, 

;..     i.,nii.  cc.  7,  J4,  IS,  44:  Oriiiiin,  Kechtsallcrthilmer,  pp.  127, 308. 
'  T»c  Oenn.  cc.  7,  10,  11,  14,  kc. 
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Of  tliPfie  differences,  that  bnseti  npon  wealth  does  not  rrqaii' 
discuBsion,  except  so  for  m  it  implies  »  pre-eminence  wide 
would  be  nmrkcd  by  a  larger  allotment  of  arable  land,  and  th 
possession   of  a   larger  homestead.     Tacitas,   in   the   obscni 
passage  in  which  he  describes  the  apportionment  of  the  laud 
mention!',  as  one  of  the  principles  of  partition,  the  tlitf7uttio\  1 
which  posiiihly  he  means  the  estimation  of  the  individual 
dbirin-    cipient.     Tlie  annual  re-allotment  involves  an  euuality  of  aub 
divisions,  but  docs  not  preclude  the  poasil)ility  oi  two  or  ronr 
Bubdiviflious  l>eiiig  ass^igned  to  the  same  person.     The  wealth  i| 
cattle  involves  of  necessity  a  proportionate  enjoyment  of  pastur 
and  meadow,  and  the  emploj'ment  of  servile  cultivators  iiiiplia 
on  inequality  iu  the  shares  of  tlie  arable  which  they  cultivHt 
for  their  respective  masters.     And  the  privilege  which  of 
eessity  is  granted  to  the  rich  man,  can  scarcely  be  withheld 
from  the  nobleman  or  magistrate  who  may  demand  it,  if 
possesses  servants  enough  to  cultivate  a  larger  sliare  than  tlinl 
of  tlie  simple  freeman.     But   the   inequalities   in   the   use  iii 
IKtssession  of  the  land  involve   no  inequalities  in  social  an 
political  rights'. 

The  distinction  between  the  tiobiUt  and  the  tngmwi  mast 
taken  in  ita  ordinary  sense :  the  nobility  can  he  only  tiint 
descent,  either  from  ancient  kings,  or  from  the  gotls,  or  fr 
the  great  beiu-fnctors  and  military  leaders  of  the  race ',  It  : 
on  the  ground  of  nobility  that  the  kings  are  chosen  in  the  trib 
that  have  adopted  a  monarchical  government* ;  pre-eminent  no 
bility,  like  great  age,  entitles  a  man  to  respectful  hearing  iu  tiM 
tribal  councils,  and  to  special  ratdc  in  the  eomitaiu»  of  th 
niftgistrate  to  whom  he  attnchcs  liimst-lf";  bnt  it  confers  lU 
political  luivilexe,  it  involve*  no  special  claim  to  the  oftice 
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{Utmie  or  leader  in  war ',  or  to  tlie  right  uf  having  o  comi- 
fctns    or   following  such   as   l)elonga  to   tlie   magisfnit*.     The 
cnuua  or  simple  freemun  is   in  every  point  except  descent 
|ual  of  tJie   noble.     But  it  nioy  be  questioned   whether 
or  nobility  of  birth  implies  in  itself  the  popscssion  of 
iticol  rights.     The  young  men  are,  until  they  are  admitted 
the  use  of  arms,  members  of  the  fnniily  only,  not  of  the 
»te'.     When  they  come  to  years  of  discretion,  and  the  voice 
the  nntiun  permits  it,  they   are    foi-mnlly  invested   with  a 
iiold  «nd  speiir  either  by  the  magisti-ate,  or  by  father  or  kins- 
in  the  assembled  Council.     This  mvestilure,  or  eraancipa- 
AS  it  may  be  deemed,  may  entitle  them  to  an  honourable 
Bce  iu  the  host,  but  scarcely  to  a  voice  in  the  Council  until 
ry  Lave  obtained  by  inheritasce  or  allotment  their  share  in 
>  ooinmon  land*. 

On  this  point  however  Tacitus  is  silent,     Nor  can  we  dis- TiiofiwJ. 
ver  from  his  words  whether  the  librrli  or  freedmcn,  whom  he 
entious  as  cunstitnting  an    important  element  iu  the  tribes 
»f  are  governed  by  kings  ',  possessed  more  thun  merely  ])er- 
ual   freedom.     It   is  moat  improbable  on    all    iinnlogicH  that 

po.ssessed  any  political  rights. 
The  unfrec  or  servile  class  is  di\-ided  by  Tacitus  into  two'':  TTwurvfl* ' 
iiiie  answeruig    to  the    coloni   of   Roman  civilisation,  and    the 


'  Yet  nifKt  of  thr  pHnriprt  mentioned  in  Tacilm  are  of  noble  liirtli : 

knice  it  i*  Mvue<l  tliitt  ui'liililv  gave  a  presumptive  if  not  excluaive  claim 

'■"■'•.     See  Bethinftiin-Hiillweg,  C'ivilprocess,  iv.  90.     Waitjs,  D.  V.  O. 

iiutiutiuna  that  there  ia  nn  nieb  connexion,  nod  it  cannot  )>e  proved. 

i.u:.  Germ.  c.  i,^:  'Ante  hoc  dnmua  para  videutur,  niox  reipulilicae.' 

=  U'aitit,  I),  V.  O.  i.  .147,  348  ;  Sohm,  Kriinkigchc  Reiclw-  nnd  Gerichta- 

y*rraMimg,  pp.  .S45-JS8. 

'  Tac.  Ucrui.  c  ij  :  '  Li)>erti  nou  nmltum  mipra  servos  aunt,  raro  ali- 
qood  momentum  in  donin,  nun(]iinTn  in  cirilate  exceptia  dumtaxat  iia 
btibua  (juae  regnantur.  Ibi  enim  et  auper  ingvnnoa  et  luper  uobilei 
iilonf  Of.  Waitz,  D.  V.  G.  i.  153. 
c.  Germ.  cc.  34,  15 :  'Ceteris  servia  non  in  nortrum  niorcm  draeriptla 
rhmiliara  miniiitinia  utiintur:  auaiii  quiwuiu  miluni,  buoh  penutes  regit. 
Qti  ujrMltini  diiniintiii  aut  pecoriR  aut  vealit*  ut  colono  injungit.  et 
MTTua  hactenua  paret;  cetem  duniua  ofBcia  uxor  ac  liberi  exequuntur. 
Tcrt>enre  aervum  ac  vinrulix  et  npere  cnercere  rarum ;  occidere  aulent, 
BOB  4iM>plin»  et  <eveTitntv,  wd  Inipctii  et  ira,  nt  iniiniciiin,  niai  i|iuid 
tapniM  eat.'  See  Griumi,  It.  A.  pp.  300,  ,^01 :  O.  L.  von  Maiirer,  Itolver- 
fc*B. '  S  •'I- 


24  ConttiMioHal  Higfort/.  [chap. 

other  to  slaves.  Of  the  former  each  man  has  a  house  and  home 
of  his  own.  He  pays  to  his  lord  a  quantity  of  com,  of  cattle, 
or  of  clothing ;  he  must  therefore  hold  land  on  which  to  grow 
the  com  and  feed  the  cattle,  and  this  land  is  of  course  a  portion 
of  his  lord's.  Possibly  the  more  dignified  and  richer  freemen 
cultivate  all  their  lauds  by  these  means;  but  if  the  analogy 

Thacnitira-  with  the  Roman  edoni  holds  good',  the  tervus  is  personally 
free  except  in  relation  to  his  lord  and  his  land,  ueither  of  which 
he  can  forsake.  His  condition  is  not  a  hard  one ;  he  is  very 
rarely  beaten  or  forced  to  labour ;  but  if  his  lord  kill  him,  as 
sometimes  may  be  done  in  passion,  it  is  done  with  impunity ; 
no  satisfaction  can,  it  would  seem,  be  recovered  by  his  family. 
The  origin  of  this  servile  class  may  be  found  in  the  subju- 
gation, by  the  tribe,  of  the  former  occupiers  of  the  land;  a 
))rocess  which,  in  the  nomadic  and  warlike  phase  of  public  life 
that  had  now  passed  away,  must  have  been  by  no  means  un- 
common, and  which  may  have  even  created  a  subject  popu- 
lation, cultivating  the  land  of  the  tribe  in  immediate  dependence 
on  the  state  or  king.  Tliere  is  no  reason  to  suppose  that  the 
depressed  population  were  other  than  German  in  origrin,  al- 
though of  course  unconnected  by  any  tribal  tie  with  their 
masters.  Even  the  sons  of  the  poorer  freemen  may  be  sup- 
posed to  liave  taken  service  as  cultivators  under  the  richer  men 
or  on  the  public  lands. 

Tiie  »i»v««.  The  second  class  of  servi  contained  those  who  had  lost  their 
free<lom  by  gambling ;  possibly  also  prisoners  of  war :  of  penal 
servitude  there  is  no  distinct  trace.  This  cannot  have  been  a 
large  hoAy  :  the  gamblers  were  generally  sold,  the  possession  of 
such  victims  Iioing  no  credit  to  the  owner  ^ 

Tiwoffloiiii  The  principet,  or  official  magistracy,  have  of  course  pre- 
eminence in   dignity  and  privilege.     They  are  elected  in  the 

'  SAvi)n>>'  hiw  collected  ami  amuigcd  all  the  materiala  for  the  lustory  of 
thv  r<>/»NN«  in  •  paper  tmnilated  in  the  Philological  Mnseam,  ii.  117 :  he 
earernlly  (Hiinti  out  that,  notwithatnndin),'  a  clcwe  analogy,  there  i(  no 
hliitoriral  connexion  whatever  between  tlie  Koinan  coloni  and  the  Grcrman 
ncrfK;  pp.  1.44,  14;;.  8eealeo  Waiti.  IX  V.U.  i.  153  nq. ;  G.  L.  von  Maiirer, 
Hofverfaiw,!:.  i.  i?-.^7,  38J-387. 

'  Tao.  Oemi.  c.  14 :  '  Serviw  n^nditionis  hujus  |>er  commeroia  tnulant, 
III  w  <|iii<i]ue  piidoTC  victnriae  rxnolrant.' 
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notional  assemblies,  and  receive  ii  provision  in  the  sliajte  of 
voluntary  offerinj^  or  distinct  votes  of  corn  nnd  cattle,  made  by 
the  state  itself.  Such  votes  imply  the  existenci'  of  souu.'  state 
domain  ur  public  land,  the  cultivation  of  which  must  have 
be*n  performed  I>y  »tr\-i  or  cnloni :  and  the  natural  tendency 
nf  Eiuch  an  arrangement  would  be  to  annex  st)me  jKn-tion  of  the 
territory  «8  an  official  estate  to  the  dignity  of  the  prituieju. 
It  is  clear  that  it  Imd  not  reached  this  stage  in  the  iifje  of 
Tacitus'.  Outside  of  his  official  autliority,  the  chief  or  only 
privilege  of  the  prineeps  was  the  right  of  entertaining  a  comi- 
Uttus'. 

This  was  a  body  of  warlike  contp&uions,  who  attached  them-  ThtmmUa- 

Itu, 

selves  ia  the  closest  maimer  to  the  chieftain  of  their  choice. 
They  were  in  many  cases  the  sons  of  the  nobles  who  were  am- 
bitious of  renown  or  of  a  perfect  education  in  arms.  Tho  jn-in- 
ttpt  provided  for  tJiem  war-hoj-ses,  arms,  and  such  rough  e<juip- 
ment  ae  they  wanted.  Tlieae  nnd  plentiful  entertainment  were 
accepted  instead  of  wages'.  In  the  time  of  war  the  cmwjVmj  Tio (.f  ihc 
fought  for  their  chief,  at  once  his  defenders  and  the  rivals  of  Uia  pWmv/i«J 
his  prowess.  For  the  princeps  it  was  a  disgrace  to  be  sur- 
passed,   for   the   comites  it   was  n   disgrace  not  to   ecjual   tho 


'  •  BEUjfontar  in  iisdem  eoncilii*  ; '  Tac.  Gerin.c.  li.  'Mii«eiit<--ivilfttil>iw 
ultra  ttc  Tiritim  conferre  principibun  quod  pro  bonore  iirce)ituiu  ellaiii 
nf~..<:roiii.,,o  gubvenit ; '  ibid,  c,  15.  Thi»  in  the  origin  of  tlie  ttalurnlin 
"1  IJiih,  Rod  |>erlin|ia  of  the  feonn-fultum  of  the  Anglo-Saxon, 

V::  nlile,  Saxong,  ii.  31. 

Haiti,  D.V.G.i.j;.!. 

Whether  the  right  of  romitnlm  was  attached  to  the  office  of  king  and 
nctjjf  ia  a  matter  of  dispute ;  netbiuann-UoUweg,  Civilprocesa,  ir,  93. 
'aHz  (.D.  V.  G.  i.  144-15^)  regnriin  it  as  excluKively  *p.  Konrad  Maurer, 
:ng  that  in  ah  cxrly  Ktage  uf  !«i>ciety  the  compaiiionM  and  free  servants 
of  the  princfjo  would  l)e  the  sainc-,  inclines  to  regard  the  eomile*  of  the 
primcrju  an  oorresponding  with  the  Hervant*  of  private  persons  ;  Krit. 
Uelierschau,  ii.  J96-40J.  However  this  may  be,  it  is  enough  for  our  pur- 
yoM'  to  remark  that  it  was  only  the  priiict-i>t  who  could  give  a  public 
«tato»  and  character  to  his  romitrn. 

'  '  Exjguut  eniin  priacipis  sui  libernlitate  illoin  bellatorem  equum, 
UUm  omentam  vietriivuique  frnineam.  Nam  cjiulae  et  quanqimm  in- 
cuttptj,  Untgi  tAmeu.  appanituM  pro  Ati{>enilio  cpilunt,'     Toe.  (lenii.  c.   14. 

T», 1.  .-«e  and  spear  were  the  gift  of  the  iiriiiecjf  and  the  origin  of 

1  -i't. 

..  s  pro  victoria  pugnaut,  comites  pro  principe."     Tac.  Gorm. 

ai4. 
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exploits  of  their  lender,  and  perpetual  infamy  to  retire  from  tli 
field  ou  which  ho  had  fallen.     Tbey  were  boiind  by  the  closeil 
obligation  to  defend  aud  ])rotect  him.  and  to  ascribe  to 
gloiy  their  own  brnve  deeds '.      In  the  body  thus  cornjKift 
there  were  gnvdea  of  rank  determined  by  the  jndprnient  of  tl 
itsmiia.  jrrincepB^:  aud  a  high  place  in  the  emniteUua  wag  an  ohjr«i  i 
ambition  to  the  noble  youth  just  as  much  us  the  possestdon  i 
a  numerous  aud  spirited  liody  of  retainers  was  to  bia  ptitroil 
who  found  that  hb  dignity,  Htreugth,  glory,  and  itecurity  M 
pen<U*l  in  no  small  degree  on  the  character  of  his  follower 
TJie  prineept  who  entertained  such  a  company  was  reuowne 
both  abroad  and  at  home;    he  was  chosen   to   represent  hil 
nation  aa  ambassador  ;  he  was  hououreil  with  special  (<ift« ;  ana 
sometimes  the  tenor  of  his  name  would  put   an   end  to 
liefore  blood  had  been  shed.     War  was  the  chief  if  not  the  sol 
employment  of  the  comius :    when  there  wns  peace   at  home 
the  youth  sought  opportunities  of  distinguiiihing  and  enricbiiid 
themselves  in  distant  warfare.     In  the  times  of  forced  and  ua 
welcome  rest  they  were  thoroughly  idle;    they  cared   neithe 
fur  fanning  nor  for  hunting,  but  sjn'nt  the  time  in  feasting  uiu 
sleep'.     The  eomilatiui  in  one  of  tlie  strangest  hut  most  lastix 
features  of  early  civilifatiun,  jiartly  private  and  partly  |iul>liii 
in  its   character,  and  furnishing  a   sort  of  suj)plement    to 
otherwise  imperfect  organisation.     The  strong  and  close 
of  union  tlius  descrilied  by  Tacitus  can  scarcely  be  tlie  gain 
in.'ditution  aa  tlie  voluntary  aud  occasional  adhesion  to  a  mil! 
tar>'  leader,  which  Caesar   mentions  in   connexion    with   thd 

'  Toe.  Germ.  c.   14:   'Cum   ventnin  in  »oieni,    turjjc  priiiCT|ii    virtiit 
vinci,   lurpe  or)init»tui  virtutam  prineipin  uon  julaeqnArr.     Jutii  vfm  in^ 
f«ine  in  umuera  vilnin    tc  jirolirtauDi    »n|wra(jttfiii    |iriud|ii    • 
r»n«ua!ux<.     Ilium  defenilere,  tueri.   nun  i)ui>|iie   Tortia  fiu-lik 
J,  I  ;iecj|.iium  Mcnunentum  est."     \ViuU  undcmUmlii  thi»  I'l  iinj.ij) 

;li;  i>.  V.O.  i.  373,  .174. 

I.  'I\...     .Iltll.'.llt      .,......>,•..      '|>"i"lil-      T..,t,llltl 


Vr.  It.  *i.  V.  |>|i.  ■ 

liiiHtm.     Krmlili 

mnk  of  |iniioe,< ; '  hiksuu-,  i.  i6^. 

'  Tao.  (rvnii.  R,  i<  :  it  |Huiw(;if  wUkIi  ilnm  ii»t  rvKir  •xcluaUnly  to 

contttf*. 
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aggressire  expeditions  of  his  own  time';  but  the  one  mayThoj 
have  prowii  out  of  iLe  other.  Glory  and  boot}-  seem  to  have 
been  the  diief  eud  of  the  expeditions  organised  by  botli,  and 
ti>«  tie  of  personal  honour  and  attachment  the  common  bond ; 
bnl  ill  Caesar's  account  the  leadership  is  not  restricted  to  the 
official  magiitrute,  and  the  engagement  of  the  follower  19  for  a 
■ingle  campaign  only.  That  the  relation  to  the  prhicepn  im- 
plies personal  dependence  ia  clear:  no  one  need  IiIufIi,  says 
Tacitus,  to  be  seen  among  the  comites^ ;  but  the  fact  that  it 
WM  BMeaeary,  from  the  fioman  point  of  view,  to  say  ro,  in- 
Tolres  of  necessity  some  idea  of  diniiimtiou  of  status.  It  may 
1«  t(aestioued  whether  any  one  in  this  relation  would  lie  re- 
garded as  fully  competent  to  take  imrt  in  the  deli lierat ions  of 
tlie  trilie,  but  it  is  scarcely  reasonable  to  suppose,  as  has  lieeii 
Riiroetimes  maintained,  that  a  ]Kisition  of  so  much  honour,  and 
so  much  coveted,  could  only  be  obtained  by  the  sacrifice  of 
freedom'.  But  the  im]x)rtance  of  the  comilatii*  lies  mainly  in 
Xba  lattr  history,  and  in  its  bearing  on  kindred  but  distinct 
developments. 

Of  the  priests  of  the  German  races  we  learn  little  more  Tiie  printvj 
from  Tacitus  tliau  that  they  formed  a  distinct  class  of  men  who 
presidetl  at  the  sacrifices,  took  the  auspices  for  jiublic  under- 
tAkiiig8,  proclaimed  and  enforced  silence  in  the  asK-mbly,  and  in 
the  name  of  the  go<l  of  war  discharged  the  office  of  .judge  and 
executioner  in  the  host*. 

It  is,  however,  in  relation  to  the  administration  of  govern- 
ment tliat  the  notices  of  the  Germauia  have  their  greatest 
value. 

15.  There  was  not  in  the  time  of  Tacitus,  any  more  tliiiii  in  TUetribai 

,  cuDiUUiUoq 

tljat  of  Caesar,  any  general  centre  of  administration,  or  any 


'  Ommf,  <le  Bello  Gallion,  vi.  33  ;  above,  511.      The  idea  of  Sybel  nod 
• 'Maar  <le«cribi>n  an  earlier  form  of  the  institution  is  rejected 
'  I '.  V.  (i.  i-  38^-38^  ;  K.  Maui-er,  Krit.  I'eberachau,  ii,  418. 

1  *-j.  » 'vruu  c.  13  •   '  Nef  rultftr  inter  cnmite^  a-^pifi.* 
'  Thin  seems  Ui  be  Keuibli's  view  ;  Saxonn,  i.  173  ;  '  it  ii  clear  that  the 
iilea  of  freedom  ia  entirely  lost,'  being  replaced  by  that  of  bonoar.      It  ti 
entirely  rejeuted  by  Waitx,  D.  V.  O.  j.  374,  and  K.  Manrer,  Krit.  Uebar- 
vJiau,  394. 
•  Tac.  Genn.  cc.  7,  10.  11:  Waitz,  li.  V.  G.  i.  375-a79. 
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I'edeml  bond  amcinnf  tlie  sfvernl  tribes.  The  great  kiudrrd 
lind  common  religious  rites  uud  sauctunriw,  but  this  bond 
connexion  seems  to  have  involved  no  common  iHtlitical,  milit 
or  ndministrativp  orgnnisation  '.  Enrh  nation  hftd  a  cnnstitntia 
of  its  own.  In  gome  there  was  a  king  with  kijidred  nnltilit; 
and  of  coante  a  personal  romilaUu,  tiie  {mtrou  uf  frcedmcu  an 
fierfs'.  But  the  king  was  by  no  means  vested  witli  irrpspf>nsibU 
or  nniiniited  jxiwers".  He  was  elected  I'roni  the  b<xly 
the  nobles,  for  strictly  hereilitary  succession  WBa  confined 
priviite  projx'Hy:  lie  Imd  not  the  sole  command  in  war;  tha 
was  engfroMsed  by  tlie  diicr/i,  who  also  owed  tht-ir  position 
election,  determined  by  the  renown  they  liad  nlready  eame 
and  sustained  by  the  willing  oWdience  of  their  compnnions 
iiniis*.  He  uiigiit  take  a  leading  part  in  council,  but  other 
tjuolificd  by  age,  nobility,  honour,  and  eloquence  Imd  a  not  hj 
ffrior  claim  to  Im  beard ^.  He  received  n  portion  of  the  fine" 
imposed  in  the  courts  of  justice,  but  he  did  not  appoint  tbo 
judges'.  His  position  was  diguiiied  and  important,  as 
])ei-M)nnting  the  unity  of  the  triln?  and  implying  a  dominiu 
more  extensive  than  that  held  by  the  other  non-mouarrbiii 
communities ;  but  nulesa  he  were  personally  endowed  with 
gifts  or  reputation  of  a  military  leader,  it  could  be  one  only  • 

'  T»e.  Genn.  c.  39  :  '  VetiutiuimM  se  nobiliMimuiii|i)e  Snrv<iriim 
none*  meiuorant.     Hdes  antiqaitAtU  relij^one   Kraiatur,     SUito  temp 
in   lylvain    aupiriis  pstnim  et  priica  forniiiline  aacnuu    onines    ejualla 
ungainis  popnli  le<^tinnihu:<  coennt,  nsesoque  pnblice  homine  celeb 
liarbari  rituii  horreuiU  (iriiuordirk.* 

'  Toe.  CJenn.  cc.  7.  jj.     Tlie  eMence  of  German  kinifship  wa.,       ■  ' 
oounnnnd  of  the  host,  or  m  the  leadenilii|)  of  n  pnmiliilii'.  or  i 

of  several  tril>e«  nnder  nue  sceptre,  or  iii  itn  authority  uiora  ell 

that  of  the  jirinrejii ;  but  in  itn  liereiiitivry  ehor«cl*r.  or  in  tbr  ilioir«s 
the  people,  of  a  ruler  from  a  <li«tinct  liuuily  ;  WaiLt,  1>    V   I!    i    .^.oij-aij 
K    A1»)irer,  Krit.  Uelwrschan,  ii.  ^liy-^i^.     'niix  i 
absolutely  ino»nsiit«nt  with  the  aopprMition  that  pi 
^eOHiiYdfax :  ami  is  in  distinct  contrast  with  the  elective  pimt:i|il'. 

I  the  c»«e  orihe;jr>«ci';<r». 

'Tr,-   '■   -      -   7-   '  Nee  regibn»  infmi" 1:1    —-.-.-    • 

'  '  1  lute  xiuniint  .  .  .  .  et  '1 

"i  proii  ;     .  >picui,  hI  ante  aci'-m  t. 

Germ,  c  7.     WaitJi  howex-cr  tn:i 
{{cneral  for  the  mnnarr.hic  tribeo ;    I ' 

*  'ftw:   (rerui,  r.  1 1  ;  nfH-  ln«lnw,  p.  30,  11.  i> 

'  '  Pant  miilcta*  mp  vvl  elvitati,  |iarv  f|Mi  qni  viii'lii'Atur  vnl  pr<>pini(ul 
•juf  cxmlvitur:'  Tac.  Gcna.  c.  ti. 


Ill  im|iarM 
...  -mt;'    Ta 
king  wa«  ihv  r*gn 


German  Kingghiji. 

Dplc  honour.  Tbere  was  no  bucIi  relatiou  beUveen  liiin  and 
Wic  pn'ncijt^ '  ua  tLere  was  between  the  jtrincipfs  and  their 
comittt :  t)ie  jfrinetpes  fought  not  for  him,  but  for  victory,  and 
the  only  treason,  except  that  which  consisted  iii  the  betrayul  of 
the  volmitar}'  tie,  wiis  that  which  was  committed  against  the 
nation  '. 

We  may  understand  tJiat  a  tribe  which  had  a<lopted  monarchy 
■06t  gradually  have  ino<b°ficd  these  conditions  ;    that  a   king 

oiig  enough  to  muintoiu  his  position  at  all.  must  have 
gathered  the  chiefs  of  the  laiid  into  a  cantiUitus  of  his  owii.  But 
there  is  no  fjigii  as  yet  that  this  was  done :  nor  it  there  any 
iadication    tliat    the    king   exercised,    except   in    the    case    of 

juries',  any  such  sacerdotal  influence  as  ia   ancient    times 
Sght  be  EupjHJsed  to  console  a  sovereign  whose  power  bore  no 
ptxijiortiou  to  bis  dignity.     But  it  is  not  easy  to  argue  with 

taiuty  from  the  words  of  Tacitus,  that  those  tribes,  iu  which 
j)Ower  and  pre-eminence  of  the  prindpts  were  of  so  great 
biwrtuuce,  were  reully  subject  to  kings  at  all, 

For  a  very  large  projwrtion  of  the  tribes  dispensed  altogether  Thec«ntr«i 
mto  royalty  ;  the  sttite  or  nnCas    was  a  sutncieut  centre,  and  tionnuin 
the  tie  of  nationality  a  sufficient  bond  of  cohesion.     In  these  whether 
•till,  as  iu  Caesar's  time,  the  principee  chosen  in  the  national  muou 
Gonncils  acted  independently  of  one  auother  in  jieacc,  and  in  war 

eyed  the  leader  whose  valour  marked  him  out  for  election, 
■tider  this  system  the  state  received  the  portion  of  the  mulcts 

icb  ill  the  monaichies  fell  to  the  king''':  there  is  no  exadence 

'  Nor  were  the  ncl)iU*  the  kiiig't  comilatui :  but  the  qaustiou  belongs 
to  *  Uter  «t«(;e.     Waitz,  D.  Y.  ,G.  i.  393  tq. 
'  '  Proditore*   et   transfuj^fc  arboribua   suipenduut,'   &c. ;   Tac.   Germ. 
ri3. 
'  Tbc.  Germ.  c.  1  o  :  ■  Prenos  (uc.  equos    sacro  cxirra  Btoenlos  «c  rex  vel 
ncep«  civitatie  oomilantur,  hinnituaque  ac  fremitua  obserrant.' 
Tacituii  uses  the  word  ciritiu  to  exiirews  the  tribe  iu  ita  ootutitutional  as- 
t,  in  the  Oerniazua,  cc.  8,  10,  i^,  13,  14, 15,  19, 15,  30,  41  ;  and  Aimales, 
37,     Oci4t  in  aUo  uted  in  the  same  aenie,  but  not  to  piKjut,  wUick  alwayn 
uttaa*  a  aubdirioion  ;  aa  in  Caetar,  de  Bellu  Callico,  i.  1 3,  *  Omnia  ciritJu 
Helvetia  in  quattuor  pagoe  diviia  e»t.'    Waitz,  I).  V.  G.  i.  J03.     SoUni 
ifr.  11.  G.  V.  pp.  J -8;  carerully  worka  out  the  [xiaition  that,  whereas  the 
~ —'       ■*  the  <  itTuuiu  race  was  one  of  blood  and  religion  only,  the  tribal  or 
Ity  exliibit«Ki  iu  the  cuuiKJla  was  political,  and  that  of  the  pagi  or 
•  aiiuply  n  judicial  oti^aHusation. 
'ftc.  Genu.  c.  11. 
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The  iviitrMl 

\  n  gnthcrinti 
r  Ibe  buaU 


The  i>Th>tipn  that  the  election  of  the  prineipM  was  iaflueuccd  by  the  hcrodit 
[niiinkruhia     principle',  or  that  tlieir  status  involved  any  of  tbe  boaounil 
royalty.     Li  the  luouarchical  tril)e8  it  i»  probable  Uiat  tiie  ki 
iiiny  have  gnitlually  appropriated  the  powers  and  lioiiuiirs  of  I 
principea,  but  in  the  nou-mouarchical  onee  there  b  uoUiing  I 
show  tli.it  the  jirincipes  were  more  than  the  elective  magiat 
of  fi'ee  iiinl  kindred  communitiee. 

16.  Under  both  systeuiH  the  central  power  was  wielded 
the  iintiuDBl  assemblies.  Tiiese  were  hold  nt  fixed  tini^ 
generally  ut  the  new  or  full  moon  '-.  There  w««  no  diHtiuctifl 
of  place  or  seat ' :  all  were  free,  all  appeared  in  arnis.  Silen 
was  i)roclaimed  by  the  priests,  who  had  for  the  time  the  pov 
of  unforciug  it.  Then  the  debtite  was  ojtened  by  some  one  wj 
had  a  pei-sonal  claim  to  be  beard,  the  king,  or  a  prineept,  or  i 
whose  age,  nobility,  military  glory,  or  eloquvucu  entitletl  him  I 
rise.  He  took  the  tone  of  perauaaion,  never  tliat  of  comman 
Op])osition  was  expressed  by  loud  !<houts  ;  assent  by  the  erhakiug 
of  Bjiears  ;  entliusiaetic  applause  by  the  clash  of  spear  and 
shield. 

Of  matters  of  deliberation  the  moi'e  important  were  transact 
in  the  full  assembly,  at  which  all  the  I'reenieu  were  entitled  j 
be  present.  But  the  business  was  canvassed  and  arranged 
the  principcs  before  it  was  presented  for  national  detenuiE 
tion;  ftjid  matters  of  less  imjwrt  and  ordinary  routine  vtt 
dispatched  in  the  limited  gnthcriug:^  of  the  mftgistrates'.  Of  I 
greater  questions  were  those  of  war  and  peace,  although 


lirllbon. 
IImiu  fif  Ihe 
««iill»<ll  (if 
tlio  eit-IUu. 


'  See  altove,  p.  >J,  n.  i. 

•  T»c.  Germ.  c.  ii  ;    "Coeurit,  ni»i  quid  fortuituin  el  nul'i"""  i 
cerli»  <li«ba»,  cam  aut  iacboatur  liin»  nut  iuiplrtur.  .  .  ,   lllu' 
vitiuiu  i|uiiil  non  aiiuul  nee  ut  juiui  couvcoiuut,  eeti  et  alter  <<>  it4 
cunctatioiie  ooeuulium  absumitur.      Ut  turUk  pUcuit  ooosiiliiut  luiiwti. 
Silenlium  ])«r  nccidoteH,  quibus  turn  et  coerceiuU  jiu  cat,  iiujfxmtur.    Mux 
rex  vcl  [irinceps,  prout  Actiu  cai(|ue,  proiit  iiobilitu,  proiit  ileciu  IwUonq 
prutit  focunilia  eat,  audiuDtur,  auctorihite  ■UixJenili  inAgii  qojun  juhrg 
potesfakto,     tji  diiplicuit  tententin,  fretnitu  a<iporuantu:               '—jit 
mwyi  ooncutiunt.     Uonoratu>aimiiin  itKvu«ii>i  u-cnua  eti  a 

'  F<Mribly  iLcy  amoireil  tbeuuwIviM,  ua  io  llic  boat,  in -    ^.  W» 

h.  V.  G.  i.  j.^,. 

*  Tao.  Germ.  c.  1 1  :  'Do  mjnoribiu  r«bu<  (irinoipia  aiosaUant,  d«     

joribna  houiim,  ila  tamvn  ut  oa  quoijua  quMum  p«D«>  [il«l>«ui  arbitrioiD  wt 
apud  jiriucipoa  |iertracti!Otur  ^e.  /.  pnaUaotentur).' 


Judicial  Attembliet. 


together  with  proposals  of  aiUiince  aud  electioiiB  of  magistrates, 
were  frequently  (liacussed  in  the  convivial  meetings  wliich 
formed  part  of  tiie  regular  session  of  the  council  ^  The  luagin- 
tTKtcB  for  the  administration  of  justice  in  the  piuji  and  vici  were 
elected  in  the  general  council.  It  also  acted,  in  its  sovereign 
oipacity,  as  a  high  court  of  justice,  heard  complaints  and  issued 
capital  sentences'. 

The  local  cuorts  of  justice  were  held  by  the  elected  prtiici]>es 
in  the  larger  divisions  or  p<iffi,  aud  in  tlie  villages  or  vici.  But 
their  office  was  rather  tliat  of  president  of  the  court  than  of 
judge.  The  prineejie  had,  in  the  ]>agtia  at  least,  a  hundred 
■onwmnrs  or  companions  to  whom  he  was  indebted  not  only  for 
advice  but  for  authority  also ' :  doubtless  they  both  declared  tiie 
Jaw  sjid  weighed  the  evidence.  Capital  punishments  were  not 
rare ;  hanging  was  the  reward  of  treason  and  desertion  :  the 
coward  uud  the  abandoned  i)ei'8on  were  drowned  or  smotliered 
under  hurdles :  other  offences  were  expiated  by  fines,  of  wliich 
otie  portion  went  to  the  king  or  the  state,  the  rest  to  the  injured 
penon  or  his  relations.  Tlie  system  of  compensation  extended 
eyifa  to  the  reconciliation  of  hereditary  quarrels :  homicide 
itself  might  be  atoned  for  by  a  fine  of  cattle :  the  whole  house 

'  '  De  recondliaodia  invieem  inimiciliis  et  jungendia  nffinitatibai  et 
■dneiaoeiuiii  principibua,  de  pac«  deni<|ue  im  bello,  pleruuqne  in  oon- 
Tiriis  ooiuultknt;' Tbc.  Genu.  c.  i],  Whether  the  cuatoiii  of  drinking  the 
Enei  for  non-attenduioe,  which  ws«  a  lime-liunnareii  practice  in  the Gemuui 
nikrk-oourU  (G.  L.  von  Maurer,  MarkenveHaaag,  p.  275),  ASd  ttiU  prevails 
in  EagUoil  in  rural  clulw,  can  be  traced  to  this  usage,  need  not  be  dis- 
wild  It  oertainly  seems  that  the  manorial  oourU  «tiU  support  their 
csisleDee  by  dinner  after  business :  aud  so  in  the  time  of  Atlielatau  tho 
'  bytt-fylling,' '  Jmpletio  vasoriun,'  was  an  important  part  of  the  proccedin^fs 
of  tbe  local  gatherings.  The  vexed  iiuestinu  of  »co/  aln  and  church  airt 
and  the  functions  of  the  ale-taster  eouueut  tbem»elve»  with  the  primitive 
ptaetioe :  and  so  also  the  guildii.    tSee  LI.  Hen.  I.  c.  8 1  ;  and  Chap.  xi. ,  below. 

'  Tac.  Germ.  c.  13  :  '  Licet  apud  concilium  accusare  quoque  et  discrimen 
capitis  intenderc.  Uistinclio  |K>cnarum  ex  delicto.  Proditoroa  et  Iraus- 
fuga^  arboribus  suxpendnut;  it;uavo<  et  imbelles  et  corpure  infumes  caeno 
••  piiadn  ioiecta  insuper  crate  mcrgant.  I>iversitas  supplicii  illuc  respicit. 
*»«^'"~'  soelenk  ostendi  o|Kirteat  auni  puniuntur,  flagilia  abscondi.  8ed 
(4  l<..-:....;i.i><  delicti*  pro  modo  poena,  equorum  jjccorumque  numero  uon- 
V '  utur.     Pat«  mulctae  regi  vel  civitati,  par*  ipsi  qui  vindioatur 

!•  ,  lis  ejus  eisolvitur.'     See  isohm,  Fr.  K.  U.  V.  p.  5. 

'  '  Eliguntur  in  iisilem  conciliis  et  principes,  ((ui  jura  jjer  pngos  viooaque 
reddimt.  Ceuteni  aiiu;ulis  ex  plebe  ooiuites  coiuiUuiu  simul  et  auctoriUs 
adaunt ;'  Toe  Germ.  c.  I  a. 
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of  the  Hlaiii  innii  joined  in  accepting  it  us  an  indemnity,  and  tl 
braicli  of  the  public  peace  was  benled  by  n  fixed  sbiiro'. 

17.  In  war  the  compuleory  RUUijtenauce  of  discipliue  wi 
tempered  greatly  by  tbe  spirit  of  the  eomitatut.  The  Irwlcr  > 
the  host  was  tbe  chosen  champion  ;  not  necessarily  tbe  king  ( 
the  local  magistrate,  but  the  dux  whose  prowess  hod  earned 
confidence  of  tlie  nation,  and  who  as  princept  was  ioltowcd  if 
the  largest  train  of  companions'.  From  eacii  jxujwi  a  buudr 
chompionB  were  sent  to  tbe  host*,  just  as  the  hundred  iiasesiiod 
wcrt"  furnished  to  the  court  of  justice.  Well-traine*!  infanti 
were  thus  supplied  ;  they  took  tbe  van  in  buttle  and  were  iiu| 
ported  by  or  mingled  with  the  cavalry.  The  chief  burden  fell 
the  dnr-es',  who  Imd  to  set  an  example  rather  than  lo  cufor 
conunand,  and  on  tbe  lyriiicijita  with  their  mounted  comiM 
Tbe  moiuteuance  of  discipline  in  tlie  field  as  in  the  council 
left  in  great  measure  to  the  priests  '' ;  they  ti-pok  the  augurii 
and  gave  the  signal  for  onset,  they  alone  bad  power  to  via 
with  legal  punishment,  to  bind  or  to  beat  Otherwise  tt 
cohesion  and  order  of  battle  was  kept  up  by  the  volunta 
regularity  of  the  armed  freemen,  who  nrranged  themselves,  wbfl 
not  otherwise  tied,  in  families  and  affinities*.  Three  principl 
at  least  seem  to  be  at  work  in  this  system ;  the  national  for 
consisting  of  the  fiux  and  chosen  centuries  of  iufantrj' ;  tl 
jirofcssional  warriors  with  their  trains  of  disciples,  the  prmeif 
fighting  for  victory,  and  tlie  eomiUs  for  their  princept ;  and 

'  The  pMan^es  Uut  iUiutnite  thin  Kre  of  grpftt  iiutiortiinc«  r,!i  '^">  <»■ 
■uliject   of  German  criminni   law  ;  the  IM,  the   irrrffitd,  ih- 
banniu,  the  faiilut,  anfl  thi'/ro/iM  ;  tho  ohnmcter  "f  the  [xsu 
of  the  right  of  private  war,  the  «o-cklle<l  J'rMf-reeht,  luid  the  poaiUoti 
the  king  ns  guiirdlkn  of  the  i>e»ce,  and  uf  tho  Icintlred  as  eharere  in  the  feu 
Ton.  Genu.  re.  u,  31,  32.     Wnitit,  D.  V.  G.  1,  ^l8-453  ;  K.  Maurer,  Kr 
Vcbcrechnn,  iii.  16-36;  Sohiu,  Kr.  R.  V.  G.  pp.  107,  108. 

'  '  Ip«o  plernniqne  fania  Iwllft  p'  "■  -  "" 

•  Il.iii.   c.   ft  :  '  lu  uiiiveivum 
oiilue  uiixti  proeliantur,  npta  i:t 
t«t«  peditiiut  (|UCM  uxninni  ji. 
ct    ttiimBnit :    cenleni    ex    m 
vocantur,  et  c|uo<1  priino  niiiuuruii  luiljiiiii  iu>uivii<.'l  huuur  c*t.' 

*  '  !Si  prxiuipli,  k\  connpicui,  ai  ante  acicm  agaul ;'  IbiJ,  c.  ". 
'  Ibid.  o.  7. 
'  '  Kun  caaus  n«c  fnrtiiita  tiuo^'loWtiu  tunuaiii  Aut  cmooudi    SmiU,  Mil 

(amiUac  Ft  pru|iin<]uilate*;'  l>'''l   '    > 


Tac.  Germ.  c.  13. 
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Ml  ID"  ;  •.lu.i.  •rrmi^'iMi  111  ijiiiiiin'H  uglitiiig  for  thfir 
hmcdeads  iu,  1  li.-.tiu-.  It  is  to  the  uifliu-ncf  of  the  Inst 
■wditinw,  Bocording  to  Tat-itng,  tliat  the  host  owes  its  strongest 
itnid  lh«  confidi-iice  of  e«meet  vnlour,  whether  the  im- 
rxciteuiotil  be  tho  rivalry  of  jealous  neighbours  or  the 
BgUMf  of  conimnn  interests.  The  hoet  is  thns  the  whole  nation 
Bi  oniL 

1  ft.  Aim]  the  nation  iu  its  territurinl  aspect  is  not  nltogether  Ptmoiui 
DBfikn  th«  host  in  iicrmnuent  cncampmeut.  The  jHnjtui  iiud  Uwmm- 
rinrur  nrv  ih*  diviuona  rather  of  tho  people  tluin  of  the  land,  ""*"""" 
ikai  way  \>c  rcnsouably  Buppo»ed  to  have  been  murked  out  with 
nfemice  to  the  nnmeriral  amuigemeut  of  the  host,  and  in  thtit 
•diet  •Jben-iice  to  definite  nuniliers  wiiich  apj)ear3  so  con- 
atently  in  new  or  loosely  settled  conimnnities,  whether  civilised 
or  not.  The  handred  warriors  and  the  hundred  judges  of  the 
juagut,  raajr  on  this  snp|>osition  represent  the  hundred  free 
^Ti***—  to  which  ihe  jxujua  was  originally  allotted,  that  primitive 
uatltiilioD  of  the  handred  which  appears  in  evei°y  branch  of 
Urn  Gemauic  nice  in  its  earliest  historical  form ;  not  yet  a 
4>fiMtc  gtogmpKicoI  division,  bat  n  social  and  political  one'. 
TW  riei  may  l>e  subdiWsions  in  equal  proportions,  both  of  the 
prraDualitira  and  of  the  territorial  allotment  of  the  hundred : 
Mill  tbfir  snUUvision  by  re-allotment  may  have  been  equally 
•ymoielrkaL  But  it  would  W  wrong  to  state  this  as  more 
Una  »  tbeory. 

19,  WiUi  Tcry  few  exceptions,  by  way  of  inference,  this 
tioD  is  a  mere  abstract  and  jiai-nphrase  of  the  language 
tbe  0»nwutia.  Thr  general  features  of  it  are  clear  if  not 
roinnte.  It  will  prolNtbly  always  be  a  favonrite  exercise  for 
leamfd  in^peooity  to  attempt  to  trace  distinct  reference  to  the 

O.  I.  ai8,  umlerbUiide  tho  bun>lr«d  conipanionji  of  ihe 
2  :.jt-tit  tr.  \v.  the  fully  (|U(Jifie<l  membeni  of  the  coinnianity ; 

\  ,111  the  niitiibtr,  u  TAcilim  himielf  wania  ua. 
Irr'tl-coiirt,  ADtl  not  a  mere  council  of  uacau>rv, 
"  '"  .^kcM   the   s&me   viow     <.'ivil- 

iliein  iw  a  coinmitlcB  of  the 
..„.,,.     ...^y.  iiiciple  that  in  the«e  couru  all 
-y  ancient.     Hee  tAm  Waiti,  D.  V.  G.  I.  358  ; 
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liilpr  iiistitiiti<ini<  of  tho   rncp  :  awA  it   is  quite  Inwtul  fn  wop 
liack,  tlirough  olivious  generali!<atioUE<  and  coinpMrisonr>  w-itb  tl 
early  phenomena  of  society  in  other  nations,  to  the  primitii 
t'ivilisntion   of  the   Arymi   or   the   Indo-Germaiiic   f«mily. 
would  he  foreign  to  our  present  purpose  to  attempt  the  liitt 
tdsk:  and  the  former  can  only  b«  partially  undertaken  in 
work,  the  object  of  which  is  historical  rather  than  philo»iophica 
But  the  words  of  Tacitus  require  iuterpi-etatiou,  and  tlie  unit 
of  his   sketch   demands,   for   intelligent   comprehension,    «a 
i-eference  to  the  early  principles  of  social  development. 

Among    the   fniit   truths    which    the    historical    student, 
indeed  any  scientific  scholiu*,  learns  to  recognise,  this  is  periia^ 
the   most    iniiwrtant,  tliat   no   theory   or  principle   works 
isolation.     The     most    logical    conclusions     from     the 
principle  are  practically  false,  nnless  in  drawing  them   all 
ance  is  made  for  the  counter- working  of  otlier  principles  equal! 
true  in  theory,  and  equally  dej)endeiit   for  practical  truth 
oo-crdinatiou  with  the  first.   No  natunil  law  is  by  itfwlf  sofficiea 
to  account  for  all  the  phenomena  which  on  the  most  restrieta 
view  range  themselves  within  its  sphere.      And  with  respect 
primitive  society,  this  is  especially  noteworthy.    The  patriarch 
theorj-,  H8  it  is  called,  will  certainly  not  account  for  any  : 
proportion  of  the  phenomena  of  tho  social  system  under  any  i 
its  jihases :  yet  there  are  in  tho  Germania  some  traces  of 
ide«  on    which   it  is  based ;    the  union  for  some  purposes 
BHcerdutal  with  royal  functions',  and  the  vast  and  |)erm(uied 
impoitaiice   of  the  family  tie'.     Of  the  four  chief  forms 
ixilitical  life,  which  in  their  earlier  stages  are  coni[ta(ible  wif 
the  fxistenou  of  a  people  in  the  pastoral,  the  hunting,  and  t| 
predatory  stages  of  its  development,  the  most  complex,  that  I 
tho  city,  is  expressly  excluded  by  the  words  of  Tacitus ;    t( 
Oermnns  had  no  cities',  no  fortified  places  of  resort  or  rcfa^ 

'  T»c.  C»«nn.  c.  lo;  »bove,  p.  19,  n.  j,. 

*  In  rsUtion  tu  the  bout,  T>c  Ocnn.  0.  7;  to  fend*,  e.  11 ;  to  fnhe 
•lice,  c.  jo:  tho  relalioiia  witnnvt  tti«  punUtiiiient  of  llie  unfaithful  wi^ 
o.  19;  muriaget  with  iilieo  nntioiif  »r«  iiDiunal,  e.  4.     Wnitz,  [)   V 
I-  f5-96. 

•  T»c.  Oerni.  p.  16.    They  reganlwl  tham  u  '  rotmimenU  wnritli ; '  TW. 
HI. I.  ii.  Cm 
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Attd.wkru  At  R  later  ppri'xl  thi*y  nHupt  u  city  life,  itn  couatitntion  < 


••  t«a«d  on  thftt  of  the  nnricnt  villn^cs  rather  than  on  any  im-  lution.n^ 

pofltd  tdm  of  the  cLu9!<ica]  raiinieipulily '.     The  lordship, — tlmt  doniiuiia 

ipnai'inaiMirinl    system,    iu  wliidi    the   lord   of  the   land  lives 

■BMig  his  free  tenaiit^*  nnd  cultivates  his  proper  demesne  by 

mtb  or  hired  lal>uurers,  poKsesain;;   the   original   titlu    to   the 

vliaU,  WYste  »*  ■well  ns  cultivated,  with  jurisdiction  over  and 

ri^t  to  eerrice  frvrni  all  who  dwell  within  the  boundaries, — is 

«Bly  in  very  few  ptirticularg  reconcileablo  with  the  sketch  of 

Tkeitna.     The  tillagp  sTstom  in  which,  the  tie  of  comnniiiity  of  TiioTiii«( 

land  Dot  ni'ocmarily  existing,  the  freer  and  simpler  institution 

■f  a  eomraon  machinery  for  the  preservation   of  peace,   the 

istration  of  jiustice,  and   the  fulfilment  of  public   duliea 

part   of  a  wider  orgnuisation,   is   the  direct  and   primary 

does   £>])   in  more  easily  with   the  general   teoour   of 

iptiun.     The  viei  or  villages  exist  and  have  justic<^ 

by  the  pn'ncijjet.     But  further  references,  irrc- 

of  the  qaefetiou  of  the  land,  are  scanty  and  open  to 

on.     The    idea    of  the    Mark    System,    as    it   is  Tiw  Mark." 

ii«g    ti)    which    the    bo<ly   of    kindred   freemen, 

■altered  orer  a  considerable  area  and  cultivating  their  lands 

in    conniion,    use    a    domestic    coutttitution    based    entirely    or 

pnmuUy  oo  the  c-«nununit,v  of  tenure  and  cultivation,  Ib  an 

eifeeiaDy  tnritiu((  one,  and  fumisbes  a  basis  on  which  a  large 

proportion  of  the  institutions  of  later  constitutional  life  may 

iWatvtically  be  imiioM>d.     And  there  are  nations  in  which  bucIi 

■rateni  has  ever  been  the  rule,  although  they  are  not  those 

'|mm«  pragreaa  has  made  a  part  of  the  world's  histor}'*,  whilst 

IIm  very  fiKt  of  tlieir  permanent  insignificance  rany  be  regarded 

poaitive  reftxtation  of  the  claim  of  their  system  to  include 

tlM  germt  nf  greater  and  more  active  free  institutions.     But 

ejrieui.  in  it»  bare  simplicity,  is  pcarcely  consistent  with 

■  8««  Ibb  viirkwtl  uut  by  O.  L.  von  Mkorer,  Stiulteverfaaag.  i.  134  so. : 
"nn  rauQicifialitT.  of  Ihe  mannrial  »y»toni,  of  llie 


■  1,  a«  the  origin  of  dly  \\h  among  llic  1  ieniuuu. 
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the  general  flketoli  nf  the  Ucnnnnia,  nnd  totally  instifiicieiit  aa  iv{ 
key  to  the  whole.     The  Oenuiui  coiunninities,  although  they 
hold  their  land  in  conunon,  are  scarcely  deBcril)e<l  as  those  of  nul 
agricultural    jieople :     while  the  murk   system    is    wholly    and 
entirely  hu  ugricullurul  one,  uud  must,  if  it  had  existed  in  its] 
integrity  in  Tacit us's  time,  have  impressed  its  leading  featarpsl 
more  distinctly  upon  his  memory.     Nor  can  a  mixture  of  the 
M'stems  of  the   lordship,   tlie  village  and    the  mark,  claim   a, 
greater  probability;  we  have  no  one  of  the  three  in  its  com- 
liletenesB  and  cannot  be  warranted  in  supposing  the  co-esistenc«J 
of  all. 

It  is  only  by  viewing  the  description  of  the  Boman  histor 
as  referring  to  a  stage  and  utate  of  society  in  wiiich  the  causos  ' 
oigiruior  lat^r  are  at  work  which  at  different  periods  and  in  different  rt-giousj 
develop  all  the  three,  that  any  approach  can  be  safely  nuida 
towards  bringing  it  into  relation  with  the  facta  of  hi>itoricat1 
sociology.  We  have  not  the  mark  system,  but  we  have  thcj 
principle  of  common  tenure  and  cultivation,  on  which,  in  India,] 
the  native  village  communities  still  maintain  a  primitive  prac- 
tice much  older  proljably  than  the  Germauia,  and  of  which  vcryl 
distinct  ve(.t)gea  exist  still  in  our  own  country,  in  Switzerland,! 
and  in  Germany '.  We  have  not  the  village  system  in  its  I 
integrity,  but  we  have  the  villages  themselves,  their  relation' 
to  the  jHigi,  and  through  them  to  the  eicita*,  and  the  fact  that 
they  were  centres  or  subdivisions  for  tlip  administration  of  i 
justice.  AVe  have  not  the  manor,  but  wo  have  the  nobleman,] 
we  have  the  warlike  magistrate  with  his  attendant  eorn«Ve«,l 
whose  services  ho  must  find  some  w^ay  of  rewarding,  and! 
whose  cni-rgies  he  uiuut  even  in  (leace  find  some  way  of  em-j 
ploying.  The  rich  man  too  has  his  great  hoiue  and  coort,! 
and  his  family  of  slaves  or  dependents,  who  may  be  only  l«a| 
than    fi-ce    in    that    Uiey    cultivate    the    land    that    belongs  tol 

'  See  tielnw,  pp.  53-58.     It  sppMn  tm»h  to   nmkr  111*  mark  (y*teiai 
piirt'  KUil  aimtile,  the  Xmmi  of  (Vnuanic  lucicty.     Nu  doulit  in  kom  < 
nut    <mly  villa^w,   but    hundreda,   am)    itill    l*rger    trrritorica   poan 
ciiiiinion    Umlit,  but  it  Jiir-   not   follow    llutl  in    the<e   all    coiistituUuniilJ 
T«lation«  wore  bwetl  U|x>u  It;    nnil  lli*  prr|>on(lenu>oe  of  leiirtieJ  cipiiiiirfil 
ia  at  prcMut  decidedly  o^nat  tlm  llintiry. 
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f    not    say   that    we   have   a  perfect  alodiiil 
the  Inod,  so  for  as  it  may  be  lield  in  sevuinlty. 
WU  Uo^ftlly  :   we  cMinot  any  tliat  we  have  fendulity,  for  the 
eefi  tlie  lord  and  liis  iV]K<ndent  is  dibiiiu'tly  not  one  of 
Und  if  either  ttir  exponent  or  the  material  basis. 
Bttt  we  have  germs  and  traces  of  all.     Tlie  military  prineepa  -v  •ughc 
hm  bat  to  ooaqiUfr  and  coloulite  n  new  territory,  and  reward  bi.s  oaatd  tti 
fcOoMrcri  on  a  plan  that  will  keep  them  faithful  as  well  as  free,  dpiaiini 
•imI  fconialMin  springs  into  existence.     The  members  of  the 
'»  M>C]et^    "  ''it  to  commute  their  fluctuating   shares 

•unual  Mition  of  land  for  a  fixed  allotment  with 

til  diitiea  incumbent  upon  tliem  as  independent  owners,  and 
ite  the  alodial  gyisfem  of  vilLige  life;  let  the  wurriors  of 
iibe  rink  their  predatory  ardour  in  the  fulfilment  uf  ini- 
.te  dotica,  caltivate  tlieir  land  and  live  on  the  produce  of 
mmI  they  will  prolmbly  fall  bnuk  into  the  simplicity  of  the 
live  mark  life,  out  of  which  they  emerged,  and  into  whicli 
tkctr  deseradazits,  in  many  cases,  when  civilised  and  humanised 
by  \hc  arts  of  peaci<,  chose,  in  the  prospect  of  freedom  and  social 
iadgptndenee,  to  return. 

If  tlie  free  vilWo  oroanisation  seems  to  recommend  it!>elf  as  Ooniii.ii  in. 

,     ,     .  dWlnctnt- 

'rmalion  of  the  factm  rccorde<l.  it  mu.st  be  of  tte rauiL 
.lusibility  depends  on  it«  obscurity  and  in- 
litrtMM.     It  may  contain  or  it  may  exclude  the  principle  of 
tenure  and  cultivation  ;  it  may  include  or  exclude  tlie 
I  vf  tiw  rich  men  and  tlieir  slaves,  the  halls  of  the />n'nc«^*j< 
tlicir  compAnions,     We  can  ailirm  little  more  than  that  the 
wa»  a  conunuuity  of  common  cultivators ;  a  centre  or  a 
rvisinm  i<f  the  f'a;fxufar  the  purposes  of  pjlice  or  judicature. 
)u  tL«  »n8Jcf;y  of  the  p"<jM  wc  may  infer  that  it  furnished  in 
I  cUera  a  hudy  «'f  assessors  to  assist  the  princejt*  on  the  bencli 
r  joftior,  anii  in  its  yonug  ineu  a  contingent  towanU  the  chosen 
rciiturte!)  of  tlw  host.  All  lieyond  this  is  theory,  or  derived  from 
imitation  Itr  later  faci«. 
The  loosetie**  and  unjoiiitcd  character  of  the  upper  orgaixisa- 
itMilf  sufhcieut  to  prevent  us  from  accfjitinp  a  Bym- 
thr!ir(-       If  the  villages  and  the  paiji  an-  amiuged  on 
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The  three  one  principle,  the  supreme  iiutliority  tieenis  to  be  exercisi-J  at 
ntkindmi,  leat^t  uii  three.  Tlie  king  in  thL-  monarchic  states  does  little  mor 
uiti  imwiuii  than  represent  the  unity  of  race ;  ho  has  a  primacy  ul'  bouou 
bat  not  of  power ;  he  reigns  but  does  not  govern.  The  tiutlonn 
council  under  the  elective  jtrinciptJi  is  sovereign  in  pence,  but : 
war  its  pownrs  are  vested  in  the  dwe;  uid  yet  the  authority  i 
the  djtx  over  his  cmnil^s  does  not  rest  on  the  election  of  tha 
nation,  but  on  tlie  ijergonnl  tie  by  which  they  are  bound  to  himJ 
Just  so  in  each  euboi-dinate  portion  of  the  fabric,  the  tlu 
principles  of  the  kindred,  the  community,  and  the  person 
influence,  complement  and  complicate  each  other's  action, 
lower  organisations  are  mure  coherent  than  the  upper,  b«caaMl 
it  is  more  jwaaible  for  them  to  exist  unmixed,  or  in  fierson 
union :  the  kindred  imiy  bo  the  community,  and  the  personitl  and 
officinl  influence  of  the  wise  man  or  champion  may  be  united 
tie  chief  of  the  family  settlement.  But  even  here  the  cohesival 
force  may  be  exaggemted. 

It  is  no  part  of  our  tui»k  to  attempt  here  the  higher  point  of  I 
view  and  the  broader  goueralisations  of  the  philosoi)hic  aualystJ 
It  is  a  tempting  Hcheme  which  invites  us  to  distinguish  clearl] 
the  organic  functions  of  the  race,  the  state  and  the  canton, — tb<^ 
miiffvis,  the  poputus  or  eivium  and  the  iHtijtu, — the  ttamm,  tha 
volA-  and  the  hunderUchafl'* ;  to  recognise  the  common  religious 
rites  as  the  sole  bond  of  union  in  the  first,  the  nascmbly  of  thq 
host  as  the  sole  exi)reEsiou  of  political  unity  in  the  second,  and 
the  judicial  assembly  of  the  hundred  as  t)ie  proper  function 
Tempuuno    the  third  of  these  associations.     And  it  is  i)erhaps  a  needless' 

to  lymluvtri- 

caiiiiisT)      caution  that  withholds  its  assent  from  a  theory  which  only  fails 
to  produce  conviction  because  it  is  too  sharply  defined  and  too  ' 


'  Sohm  {Vt.  R.  G.  V.  pp.  1-'     -■"•' i-  i.lea  th«t  the  con-''''-'- 

lUe  ntoe  ^SUimui\  tlmt  ut  \\w  il  llmt  uf  Uio  |i:i 

iluRtinn  of  tliii  utli<-r  fn  a  cliflrirnt  iichl.     He  conU'niU  tlut,  in  tiie  iier 
mania,  Uii'V  <'x>ii!>it  the  p'»o|ilo  in   thrp«  (liffffnt   phnm,*^  :  th»f  relit,'iouB, 
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Hymiuetrical.  In  the  luaiii  eucli  a  tlieory  la  true,  although  it 
cnuDut  be  applied  confidently  or  universally  in  minute  purticulai's. 
Every  tribe  and  eveiy  group  hiis  its  own  history  ;  the  niigrutiug 
pofmlut  may  retain  only  its  religions  unity,  and  the  growing 
pagna  may  become  a  cirittit.  So  the  functions  of  the  host  and 
of  justice  may  be  united  in  one  assembly,  or  by  a  reverse  process 
the  village  may  acquii-e  ix)wer8  of  military  and  judicial  ad- 
ministration. Some  such  ciianges  and  developments  will  .'^how 
themselves  as  we  proceed. 

The  conclusion  that  such  a  survey  suggests,  especially  with  a  OensnUo 
view  to  later  history,  is  Uiia :  A  great  family  of  tribes  whose 
institutions  are  all  in  common,  and  their  bonds  of  political 
cohesion  so  untrustworthy,  are  singularly  capable  of  entering 
into  tiew  combinations ;  singularly  liable  to  be  united  and 
dissolved  in  short-lived  confederations,  and  to  reap]x^r  under 
new  unraeH,  so  long  as  they  are  without  a  great  leader.  Yet  in 
that  very  community  of  institutions  and  languages,  in  the  (imi- 
nen  of  the  common  basis,  and  the  strength  of  the  lower  organi- 
satiou,  if  a  leader  can  he  found  to  impress  on  them  the  need  of 
anity,  and  to  consolidate  the  higher  machinery  of  ]>olitical 
action  into  a  national  constitution,  instead  of  small  aggregatioua 
and  tumultuary  associations,  they  possess  a  basis  and  a  spring  of 
life,  from  and  by  which  they  may  rise  into  a  great  homogeneous 
pMple,  fynunetricttUy  organised  and  united,  progressive  and 
llnraiigUy  patriotic. 
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t20.  Apjiuu-ance  o{  tbe  Frenks  nod  Snxoiui. — 31.  The  Angle*  uid  Jaies,J 
— 22.  .Saxoiu  in  Germuiy  ai  deticribed  by  Bede,  NitharJ,  Rudolf,  iui4 
Hucbald ;  and  noticed  in  the  Capitularic*. — 23.  Noticea  of  tb«  Angle*  it 
Gcmiauy. — 24.  The   mitrk    fystcm    lutd  oomnion   fauxbMidry. — 35.  Earlj 
aydem  illuntrated  by  thi'  Sklinu  Inw,  -  2U.  Further  iUustistiiina. 

20.  Foil  nearly  two  liuudred  yeore  nfter  the  age  of  Tacitn^ 
very  little  is  kiiowu  of  the  internal  history  of  the  Oermiui  tribes 
niid  nothing  now  of  their  politicul  institutions.  From  tbd 
facility  with  which  the  latter,  when  they  rwi)iiH.'Br,  may  be  tuad^ 
to  harmonise  with  the  account  of  the  great  historian,  it 
ulniust  necessarily  inferred  that  they  had  continiK-d  withool 
change  ;  nor  is  there  any  occasion  to  picsunu'  u  develupuieut  il 
the  direction  of  civilisation.  The  Oermans  of  Caesar's  tim^ 
wcreven-  far  from  l^eing  savages,  but  those  of  tlie  fourth  century 
were  still  a  very  long  way  from  the  conditions  of  modern  society. 
How  very  long  the  institutions  of  a  half-civilised  nation  maj 
remain  statiouaiy  wo  have  Iwth  in  the  East  and  in  the  We 
very  abundant  evidence. 

During  tho^e  centuries,  at  vai-iooii  periods,  the  Boman  eiupir 
was  alarmed  and  shaken  by  the  appearance  on  hrr  borders  ul 
nations  great  in  mass  and  strength,  as  their  prcdeceJi»or8  lis 
been,  but  liearing  new  names.  In  the  reign  of  Caracalla  Ron 
first  heard  of  the  (foths  and  Alcmanni';  a  little  more  than 
half  a  century  later  till'  FiuiJojapfiear;  and  alx)Ut  the  same  tinu 

'  AvL  Kpiutianui,  t'anuilU,  u.  lOi  Zeua.  Die  X)eut«clitii  oaJ  ilia  Naeh 
banttaimo,  pp.  304,  401, 


fame*. 


Imd  tiHvu  iiAm«(l  nud  placed  geogriipliiciilly  !>>' 
Ftlieir  first  twkrk  in  history.  They  lire  fomifl  em- 
jkfyti  In  oaral  aitd  piratical  expeditions  on  the  cottstB  of  Gaul 
in  A.  p.  387  '. 

WWlenrr  degrvo  of  antiquity  we  may  be  inclined  to  ascribe  imintomifa 
t»  the  BMOc*  of  thuee  nutions,  and  there  ia  no  need  to  put  a  (ho  caUn>j 


■  it,  it  cau  warcely  bv  supposed  that  they  sprang 
.ince  and  obscurity  to  strength  and  power  in  11 
It  i«  far  more  probable  that  tinder  the  names  of 
FVmak  mmI  Saxon  in  the  fourth  century  had  been  sunk  the 
■Miy  iMlter-kDuwn  earlier  naiuea  of  triliea  who  occupied  tlie 
mate  aeAta;  aa  ihe  Sigambii,  the  Salii  and  the  Ubii  were  all  now 
kiMtwu  a*  ^'  '  *  so  the  Clienisci,  the  Marsi,  the  Dulgibini, 
Mkd  Ibe  (.  ,  Miiy  Imve  lieen  comprehended  under  the  name 

Saxoaa.     Tbe  nations  of  the  Genuaiua  had  no  conunoD  naSM' 
by  tlieniBelTcs,  and  wei-e  content,  when,  age*  after, 
nalispd  their  unity  of  tuiigue  and  descent,  to  apeak 
tbeir  langna^  simply  as  the  Lingua  Theotisca,  tlM  Uogiu((» 
people '^theodV    The  gencnil  name  by  which  tlu-  RMoaaa 
tliciii  was  one  wliich  thi-y  hiul  received  fmin  tii^ir  GaISc 
■nsitbonra.     Much  of  the  minute  and  obscure  noueucloturr  o^ 
tlai  tmxiy  gec)gm]ihers  had  probably  a  similar  origin.     TW  hvB' 
oC  tbo  gtnU*  and  eot/ntilione*  mi^ht  not  can*  niucl>  aliwt 
,vt!  name  with  which  perhap*  a  eajual  eonbtaatiofi 
■cmie  great  warrior  hod  tefli]iairarily  cmlwcii  thasn.     Ru 
aa  they r<tau)ed amongst  ihcioaelTca  thdr  ftmUf  or  gmtiU 
it  maltercd  little  whcih^-r  the  twHjpai*  ctSitA  tWoi 
Ist^emata*  or  Cherusci,  Germana  or  Smamm.     It  m  p<—fl>lc 
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that  the  smlden  proniiiieuce  of  new  names  sometimes  signifie 
the  »c<|uii<itii:iii  of  Hoiiiiuiou  by  a  riaitig  tribe ;    that  tho  lat4 
career  of  the  FniukB  may  be  but  tbe  fiilfilment  of  h  destiny 
Imd  Ijeguii  to  work  centuries  earlier ;  it  is  not  impossible  tliat  ( 
confederntioii  of  free  iiud  neighljour  tribes  uuiy  have  becoi 
known  to   the  world  by  n  collective  name  which  they  we 
scarcely  conscious  of  bearing ' :  nor  is  it  unlikely  that  iu  son 
cages   the  collective  name   itself  testifies  to  a  Maries  of  mpi^ 
subjugations  and  annexations.     But,  however  this  may  bo, 
Itoaring  of  the  common  name  was  iu  itself  a  long  step  toward 
politiu>l  unity:  the  Saxon  communities  might  have  uoyenmiiij 
towards  it  themselves,  but  when  they  found  that  their  neigh 
hours   treated   them   as    one,   they   would    find    it    graduallj 
iicc«!?iinry  to  act  as  one.     It  is  uecdle.s8  for  us  to  attempt  noi 
to  geueriilise  on  the  widely  varying  causes  that   led  to  tii^ 
couBtitution  of  the  later  nationalities.     Some  Imd  originated 
tile  necessity  of  defence  against  Rome,  some  in  the  t«mptii; 
prospect  of  rich  booty ;   the  later  ones  perhaps  iu  the  tunna 
which  accompanied  the  great  uplieaval  in  Central  Asia  that 
Tbuyiinnoi  ihi"cw  tlic  Gotlis  upon  the  empire.     It  is  safer  to  aicribc  thei 
forrod  1..       iu  general  to  some  such  extermil  cikuse  tiiau  to  tuppimo  thei^ 
fodisntioD.     to  have  proceeded  from,  or  even  to  hnve  evinced,  a  tendenc 
towartls  jioUtical  union.     The  very  causes  which  nuuie  combti 
tiou  easy  would  seem  to  preclude  the  ixMsaibility  of  aay  cob 
TiwSaxonjL.  jjcious  active  tendency  towards  it.     Whilst  the  nations  on  tlij 
Lower  Rhine  were  all  becoming  Franks,  those   between    tli) 
Ithinu  and  tho  Elbe  were  becoming  Saxons ;  the  name  iiupL 
us  yet  no  common  orguuisation,  nt  the  most  only  an  occiwiona 
combination  for  attack  or  defence. 
TbeAnisiM.        21.  In  close  neighbourhood  with  the  Sason:i,  in  the  midilh 
of  the  fourth  c*ntuiy,  were  the  Angli,  a  trilKi  whoM)  origiu 


iin  the  Science uriAngiiB(;c'^ii.  joi,  jo}.  TIktuU,  f  |inlii<ve,  ai>< 
rtljjcetion  t<>  oonncctitiK  iho  /»i/  of  tbu  fngneront*  with  the     < 
Au^'loR  uid  lh»  Ewji  of  Englwul. 

'  W'aitz,  Y>.  V.  U.  i.  j6»i,  i-t-iwu  tbe  iJeA  itf  anyllklnK  like  UBntl  ciioalj 
tiiliuna  in  thmi.'  early  tirati*.     But  »  lunt;  Hllianco  outy,  fur  fnrei^ii  n»liii 
ufuily  l»t<itr  Uk'  aji|ir.arjuu'0  uf  u  rotifedi^nkltuii.     See  *ltiti  (^rimiii,  Gracl^ 
dar  JbeuUdivu  S|ir.  p.  51S. 


(di'l  Jitten. 
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:i  of  wbose  unnie  is  still  more 
>■-  lielongo,  iu  the  {lAgti  uf  tlio 
wrenl  geaifnqihen,  to  tbe  eaine  nation,  it  was  situtited  in  tUe 
tibe  .  I   ■■■  "  tlie  Wlie  ;   in  the  time  of  Ptolemy  it 

w  (■!'  iM'  Elbe  l>etweeii  the  Tliuriugimis  to  the 

Molh  Add  the  VMini  to  the  north ;  and  at  a  Inter  period  it 
«M  fi»n»^  '  '  L'rmvth  of  tlie  Thuriiigii»n  jiowcr, 

IBlH  tb*  l»  "    ]>eiuiisulu.     It  luiiy   however  be 

nMBtMbly  iloulited  whether  this  bypotheHis  is  sound,  nud  it  is 
ky  M>  mcuis  clear  whetlier,  if  it  be  so,  the  Angli  weix<  not 
oBanKtcd  more  clowl)-  with  the  Thiiriugiaus  than   with  the 

To  the  iiurtli  ut  tiiL'  Angli,  after  they  had  reached  their 
Sdilcawig  hurae,  were  the  .Intes,  of  whose  early  history  wo 
know  Miihini;,  except  their  claim  to  be  re^iaixled  as  kiuBUion  of 
the  Gotlu,  aud  the  clof«  siniiiai-ity  between  their  desccnilunttf 
aoiillMi  aeighboiir  Frisianh'.  All  theite  trilws  sftoke  dialecta  of 
tW  >rng"~f  now  known  aa  tlie  old  low  Oenuaii,  in  contrast 
nUi  tbe  J*neTie  it  Swahiau  trilxjs,  whose  tongue  was  the  basie 
c/the  higb  Oerroan,  and  with  the  Fi-ank,  whose  laugiiuj,'e,  now 
afaaoct  ratirely  lost,  »«emii  to  Lave  occupied  a  middle  position 
tiir  two'.  That  of  the  Gotha  was  outiridc,  but  still 
I  all  the  three  varieties. 

by  thcao  tribex,  tlie  Saxons,  the  Angles,  and  the  Jutes, 
.  Southern  Britain  wuo  conquered  and  colouiiied  iu  the  fifth 
nth  centuries,  according  to  tlie  most  ancient  testimony. 
Bede'a  aaacrtioa  \  althuugh  not  ronlirnied  by  much  independent 
anthority,  is  not  opixxed  by  any  conflicting  evidence  ;  and  6Uch 
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QnaoB,  RvkIi.  An  Dcuudisn  Spr.  pp.  641,  64:1. 

R*t  IT-  735.  7i6 

<3<fanB,  GeMih.  dcr  Deat<ci<cn  ^pr.  j<i'.  f3S-54r      Tl"'  Mo)li«rg  |,'lo»»e» 

.KilifA  •eciM  I-.  W  Uii'  chief  ifnol  the  only  rc)io«  nf  tin*  primitive 

Ifiikl,'.  1IS691  trucev,  in  these.  |>«inl«  of  altinity 

■1   nf  ihi-   N"i|,pr!arnl».  nnit    K.    J.  Clement, 

a!>  '  ••n    el.   ZoejiH,   1S76V 

I  i^  |l^4Hff  ■  ;t' proved,  wouKl  much 

iJka  iiu|>iirtiu,i.«'  III  nil  ]a^tii  I-  '<cn  Fmnk  »ri'l  .Vujjl'i- 

kia  law.     Boi  iW  >|uc*ttuQ  >•  serv  fa:  ion, 
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arguments  as  can  be  gathered  from   language  luid  in^tlutiu 
are  in  thorougli  barmony  with  it. 

Of  tlie  tliree,  the  Angli  almost  if  not  altogether  paas  avnif 
into  the  migration  :  the  Jutes  and  the  Biixons,  although  nil 
ting  in  gi-eat  uumbem,  had  yet  aji  important  part  to  play ; 
theii'  own  homes  and  in  other  regions  besides  Britain ; 
former  iit  a  later  period  in  the  train  and  under  the   name 
tlie  Dhucs  ;  the  latter  in  Qermiiu  historj'  from  the  eighth  cea^ 
tury  to  tlje  present   day'.     The  development  of  the  Saxoi 
however,  was  more  rapid,  and  is  much  more  fully  illustnttl 
by  history  in   England  than   in   Oennany  ;  and  tlie  traces 
Anglian  institutions  in  their  ancient  home   are   of  the   most 
insignificant  character. 

22.  There  are  several  notices  extant  of  the  social  and  pulitit 
condition  of  the  continental  Saxons  at  the  time  when  tiiey  : 
cnme  into  collision    with   the  Frank    empire,   and   when    tb^ 
conversion  was  first  attempted.     These  seem  to  show  tliot  th 
had  remained  until  then  altogether  free  from  Roman  inflnenc 
and    from    any  foreign  intermixture  of  blood   or  i  i    ' 
They  bii<l  pi-eserved  the  ancient  features  of  German  1: 
purest  forms.     Of  these  witnesses  fiede  is   the*   most  aocic 
lie  wrote,  wliibt  they  were  still  uuconquered,  from  the  report] 
the  English  mifisionarieH.     They  are  not  only  aucunijuered, 
uucouBolidated.      '  These   same  old  Saxons,'   he  writes, 
not  a  king  but  a  groat  number  of  gatraps  set  over  their  nalid 
who  in  any  case  of  imminent  war  cast  lots  eipiolly  ;   und 
whomsoever  the  lot  falls,  him  they  all  follow  as  Icadi^r  durid 
the  war;  Idm  they  obey  for  the  time;   but,  when  the  war  j 
over,  all  the  natraps  again  resumo  their  equal  power '.'     Exc 

'  The  name  of  Ambrone*,  civcn  by  Nsimiui  a*  eqairmlent  to  '  t 

S&xonea,'  and  applied  to  the  Nortlmniljrlain  of  the  eerenth  

n.  B.  p.  76),  is  found  in  Livy  and  Pliilaruli  in  cfmn-iinu  « 
tones.     Zeiitu   ^l)ie    D<"i*ili.ii    k''.  pp.    I47,  151)  coUet^t^  '.       , 
wliere  the  mime  occin  '.inrMi  tlikl  it  wiki  a  Inniiiional  n* 

llic  pfojilc  known  lftl«  1 

'  Hist.  Eccl.  V.   !o:  '  N-m  ciiini  hn' 
Bed  aatr»[ui«  plnriniiM  'uim  i[uoti  pri«  i 
Iniltiint    nM|ii»litur  mjTXvt,  et  qij> 
belli    duceni   oninc*   M<i(imul<ir. 
runuiD  M'4UiiU>  jiotoutiiio  liiuuca   ...,„.   ...  i„|„,.       .1,..    .<..iv.    .... 
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th$  Wttkni  of  ''.V   let,  in9t<nd   of  flection  bv   merit, 

ttb  ^MOiptioa  i. .'  harmony  with  that  of  Tncitus.     The 

Military  IomIim'  is  chosen  for  the  tune  only :  his  siiccesi)  doeo  not 
■ike  iain  a  pennauent  mler  or  king :  the  union  of  t)iu  ^ttcA 
or  iMlioBa  is  tetaitorarj'  and  occaeioual  only;  when  the  emer- 
gtmty  u  vrw  each  trihiU  ruler  is  independent  ns  Iwfore.  Tn 
iWiwtikm  with  the  same  story,  the  venerniile  historiun  deBrribes 
OB*  of  tkca^  M^upe  as  acting  with  summAr}-  jurisdiction  on  the 
VriiaVw'imtt  of  a  victis  yrhich  wna  under  the  mcdiAte  goveiTimrnt 
tf  a  tiWicw*'.  King  Alfred  when  lie  tiikMnlntei]  IMi-  Imd  no 
ritftrulty  in  reeogiuMng  in  the  satrap  the  ealilorvKnt,  in  the 
-  the  tttm^trefn,  in  the  vicuH  tlie  tutmeifm  of  his  o\m 
U.  '<'''■    ■''■■-.'<•■■  namca  were  uned   in  both  the  con- 

tii  ■  •:;'    !i!-ui   I    Saxonies'. 

The  next  hi«toirical  witnesR  is  Nitluird.  The  grandnon  of  the 
gt«at  Charlec,  writing  about  A.n.  843,  describes  the  nation 
thai  his  grauilfather  hud  converted  as  one  of  most  undent 
Bohititjr  and  most  brilliant  military  skill.  The  whole  race  ia 
AtmImI  into  three  ranks,  edhilingi  or  uoltiU*,  friliugi  or  inr 
fwiMiVya.  lazzi  or  trrrilft''.  It  was  by  pnjiniaes  made  to  the 
J.  and  the  lazzi  that  the  Emperor  Lothar  gained  their  aid 
HgUJt!-'  '  '  '  'hers:  he  andertook  to  restore  to  them  the  old 
lirir^i'  '1  they  had  lived  before  their  conversion.     Thus 

CBOmUKgcd  thcT  roae  against  their  lords,  and  having  expelled 
than  neariy  all  from  their  rnontry,  lived  under  their  ancient 
la«-,  Mtrh  man  as  he  pleased.  In  the  division  of  noble,  free 
aad  onftve,  vhich  ia  preserved  also  in  a  Capitular)' '  of  a.d. 

tni^'**-*^  by  Alfred  '  to  hervtogan  '  nn<l  '  to  tadtheowe  ; '  .Smith's  Be<1«, 

>.*»4. 

'  'Qai  -vvt^eoUn  in  provinciain,  intraveruot  hospitium  oujaadam  villici, 
y<llinii>i|iM  ab  eo  Dt  traiuiinilUT^ntur  ad  aatrapun  ;*  Hi<t.  Reel.  v.  10. 

*  'Oa  ki  C*  un  fald  Seaxan  cwiuon.  0a  eodon  hi  on  aumes  tiin^«refAn 
Mtam,  aad  hhie  bedon  that  be  hi  onaende  to  t$am  ealdunnen ; '  Smilli'j 
Ma,  p.  <*4. 

'  KitlMnI,  Hial.  iv.  t:  '  8axrme«  ....  qui  ab  initiu  tAni  iiul>ile8  ((iiaiit 
at  ail  k«Ua  tvmnpt'ixiini  imilli.  !i.<1i>.-iifi  n.ci'r  <.-Wiimiut.  Qiian  gena  mniiia 
Ib  tnlxa  amnlbo'  uler  illon  i]tii  e'lliilin^'i,  aunt 

q«a  friliafi,  «aiit  <,  ..liir;  Latinn  vitd  lin^tiH  hnc 

Mat,  aobata^  tocsnuUt*  au^uc  u:tvili.u.' 

*  Ci^tolaiv  &KBMiimin,  art  3 :  '  Item  pUeait  omnihiu  Soxonihus  iit 
■tfcMimm  Vtmaa  Mavailom  lag*m  •olidna  ijaindecim  twlrerv  deb«nt,  n>i 
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797,  as  the  v-nbilis,  tlie  iiigenuu*  aiiil  the  lUtu,  we  hnve  u  cl4 
maintenance    of  Tacitus'a    dUtinctiou    of   the    niihilis,    the 
genuus,  and  the  servus  or  colonus — the  eorl,  the  oeorl  ami 
Itet  of  tlie  Kentish  laws  two  centuries  earlier  in  date. 

Bede  and  Nithnrd  both  state  the  facta  oxistiiig  in  their  oi| 
day ;  but  we  have  two  very  valuable  evideDces  of  a  mv 
earlier  condition  of  things  from  writers  of  later  date.  Kudolf, 
the  author  of  the  Tninslatio  Sancti  Alexandri,  writing  abont 
A.D.  863,  deseribeB  the  Saxons  of  the  early  Frank  finpire  aa  a 
nation  '  mobi  unquiet  and  hostile  to  the  settlements  of  neig 
hours,  but  at  home  fK-aceable  and  benevolently  mindful  of 
interests  of  their  own  people.  Of  the  distinctions  of  race 
nobility  they  are  most  tenaciously  careful :  they  gcnrct-Iy  ft 
(and  here  the  writer  quotes  the  Oermania)  allow  themselves 
be  infected  by  any  marriages  with  other  or  inferior  races, 
try  to  keep  their  nationality  apart,  sincere  and  unlike 
other.'  Hence  the  universal  prevalence  of  one  pbytdcal  tj-j 
'  The  race  consists  of  four  ranks  of  men,  the  noble,  t}ie 
the  freedmen,  and  the  servi.  And  it  is  by  law  established  tl 
no  order  shall  in  cuntractiiig  marriages  remove  the  landmar 
of  ita  own  lot ;  but  noble  mnKt  many  noble,  freeman  fr 
woman,  freedman  freedworaan,  serf  handmaid.  If  ony  takei 
wife  of  different  or  higher  runk  thon  his  own,  he  lias  to  expL 
the  84^  with  his  life'.'  '  They  used  also  most  excellent  laws  1 
tlie  jiunishment  of  evildoers,  and  had  taken  pains  to  culti^ 
many  institutiuDK  beneficial  and  accordant  with  natural  la 
which  might  have  helped  them  in  the  way  to  true  bliss,  if  1 

Dubilinrea  Saxmieii  »olid(M  duiKleciiii,  ini,'<.Hiui  i|uinque,  liti  ijuatnor 
ponant.'     In  nri.  ;  :  'Si  i|ui.H  de  iiubilioritius  nd  jilitcitDm  miuinitu*  v«i 
oootempaerit,  volidoa  quntuor  componnl,  iugeniii  duua,  liti  ouum.'     Vc 
Legg.  i.  75,  76 ;  v.  87.  90  ;  Boret,  i.  71.73;  Balure,  i.  ttjg,  joo.    Hae  Rii 
liofon,  Ziir  I>ri  F..:xi>niiiii,  p.  346. 

'  'Qiintuor  it,'!lur  dillereiitiia  gnvt   SUa  SazoDnm   ooDuirtit,   m 

•eilirr'  :  ■  '•'    - '■■'    - -•   ■     -  —  ^ 

lit  II 

•ClI    II  .-       -  -,:_...-.._ 

libfitAO    el   •M'viia   a&dtliu!.       Si    reni   iiiii' 
gnienU-m  I't  (jrufiv  pravnt/intiorem  dmi-n'  >' 
cuiiipoiwl ; '  Kmliiir,  Tr»n«l.  S.  Alci.:   1 
I).  V,  O.  i    liH,  195;  ItieLUicton.  Zilr 
Legif.  y.  41. 
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W  not    Iwcti    ignoTMit  uf  their  Creator  nnd  iilieiiB  frotn  the 
truth  of  n'  'lip.'     Whftlovcr  this  stnteiiioiit  lows  by  the 

ckM  imitaii  In:  wonls  ul'  Tiicitus,  it  more  tlittn  giiins  by 

lb  deur  ideutlfication  of  the  Saxoiis  us  pecoliurly  answering  to 
ia*  Mcnoiit  of  xhe  (rrrmauM  ^cn^rally. 

HBci*ld.  tlic  liiofi-mphcr  cif  S.  Lebuin,  writiue,  in  the  middle  HiwbiJi'.J 

—  >  e      i  >  c  dworlj/Boir 

Uw  tenth  oeotonr.  of  the  Sucons  of  the  eighth,  draws  the  «r  (i><i  OM 
able  picture.  '  Id  the  nixtion  of  the  Saxons 
lent  times  there  exi«tt'd  neither  a  knowledge  of 
tk»  BMiai  High  sud  Henvenly  Kin^;,  so  that  doe  reverence 
rfw«ld  bo  paid  to  ills  wor<>hip,  nor  any  dignity  of  iiouour  of 
mnj  MUtltly  king  by  whose  providence,  inipartiality,  an<I  in- 
dastry  the  iwtion  might  be  ruled,  corrected  and  deirodoL 
TW  rKoe  WTfk*,  as  it  atill  is,  divided  into  three  oitUn;  there  orr 
ihtrt  tlioae  who  are  colled  in  their  tongue  Edliagi ;  tbere  on 
'riiiayi;  and  there  are  wliat  are  colled  i«aa;  aporda  that 
io  L«tin  ncHiUet,  ingenui,  and  terrila.  Over  cMck  nf  tknr  pn 
dirioious  or  jiufi,  at  their  own  pliMiut  aad  «m  •  phs 
which  in  titeir  eyes  was  a  (<rudeut  one,  a  single  yrimetfrn  «r 
*>wtftffin  firesided.  Once  rvery  }^ear,  at  •  fixed  mmtm,  aat  of  a^i* 
Mch  of  IbcM  local  divigioac,  and  oat  of  each  of  the  thnt  visa 
»«i!i  Ive  men  were  elected,  who  hsviag  HHadhW  <»• 

feUno  .■■  :>.4..i  .Soxotty,  near  the  Wcser.  oi  *  place  ealM  Mwkfe. 
hold  B  common  oooncil,  ddibrratio^,  nmetiag,  md  pdUhAiaf 
lo^wim  of  cununon  intereat  Oiecnrfiwg  to  th»  taaaar  «f  •  low 
•duplad  by  tliemeelves.  And,  UMiiaofM,  whtHmt  thm  am  ■■ 
•km  of  war  or  a  proapeel  af  ttmair  paaoa,  tktf  tmmttti 
blather  a*  to  what  mxuA  he  iimn  ta  aaai  Ite  caar'.''  1W 
iSaxaaa  then  in  tha  taoth  outmij  mdi  laA  imh  «•  •  taae 
whan  ther  were  under  Ihoa 
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of  mni  were  whtit,  they  liad  been  in  the  days  of  Tacit ua,  nlUiuug 
llie  servile  clnBR  hnd  got  a  new  name  aiid  a  far  superior  coa 
(lition,  which  gave  them  fiome  shnre  even  of  politicnl  povrc 
Still  the  jirineipti  ruled  each  his  own  }Hi(pui,  and  the  natiutu 
council  was  held  once  a  year.     That  couucil  alone   exprt; 
thi>  national  iinity  ;  tJiere  was  no  king;  each  chiefffliii  ruled 
the  cuRtom  of  the  nation.     The  assemlily  was  a  representai ti 
council   of  the    most  perfect  kind ;   and,  stated  simply,  mud 
have  l>een  as  much  in  advance  of  the  constitutional  (•yetem 
other  countriea  in  tho  tenth   century  »h  it  had    Wn    in    tli| 
fighth  :  for  the  double  principle  of  representation,  local  and 
orders,  involves  the  double  character  of  the  gathering :  in  on 
aspect  it  is  an  assembly  of  estates,  in  another  the  concenfrntic 
of  locnl  machinery :  and  in  either  it  is  a  singular  ant)ci[>atio 
of  }iolitie8  which  have  their  known  and  historical  developmes 
centuries  later.     It  may  indeed  lie  reasonably  doubted  whetha 
such  a  complete  and  symmetrical  system  can  have  existed; 
would  be  as  startling  a  phenomenon  if  it  existed  only  in 
brain  of  the  Frank  monk,  as  it  would  be  in  pro|jer  history' 
Nor  have  we  any  distinct  infonoatioii  about  it  from  any  i 
source. 

The   Capituluncs  of  Charles  the  Great,  the  Lex  Snxoii* 
and  otlier  monuments  of  later  Saxon  jurisprudence  down  to  tlK 
Hachseuspiegel,  preserve  a  few  traces  of  primitive    law, 
furnish  now  and  then  contrasts  and  analogies  that  illu  • 
institutions  of  England.     It  would  be  pivmature  in  i         i 
to  enlarge  a])on  these.     The  particulars  in  which  tliey  ooincid 
>vitb  the  traditions  of  the  historians  already  quoted 
eient  to  show  the  main  points  that  are  now  of  inipm  ' 
primitive  charact«r  of  the  polity,  the  careAil  exclusivencas  ( 
the  pure  Saxon  race,  the  exiBt«nce  of  the  general  assentliUc 


'  WAitx.  I).  V.  O.  i.  i;;'.  566,  Allowa  tliat  the  fttan^^ti  in  •iiA|>icii>ii>, 
liiit  ilceliiicai  to   fulluw    Sohftuntiuin   in  rejecllng    it  altugellicr      S.m'   ului. 
viil.  iii.  p.  114,     Kii-hUiiifen,  Ziir  hex  Swoiiuin,  (i|i.  jy-,  17^ 
M  prtililitinatiaitl,   wjiwUlly  witli    rcfertince   In    the   till,  liiil    , 
n  iiniriirni  rula  rutiocliiig   lh«iu  did   not  prvvul   in  tlie  (l«nu;4U    ifiL. 
In  tlie  ediliun  of  Uiu  I^x    Hkxonani,  Pcrt»,  Legg.  v,  46,  il  it  tn'»l«>) 
fnbnloQii. 
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*nd  t^  of  clitsties,  with  tbe  exceptional  i)osition  tJiuauniio 

tiTtik  .  -.-  .  V.  ,..■>  .,...^.  Tlir  CnpituIatiodepartibuBSaxoiiiae,  pituiiiifa«r 
iMMd  nBmtxliatel^-  nfter  tho  conquest,  mid  during  the  process 
uf  entxtvnaa.  U  Mrictly  devoted  to  ecclesiastical  regulatious. 
kmoaftt  itb  clause*  are  tvo  which  direct  tht;  coiitributioti  of  the 
filiM  tcnmrtU  l>»c  mnintenKnc«  of  the  clergy  on  the  same  principle 
w  tkit  of  t  ■  .  nnd  in<ffnun* ' ;  the  lituK  Is  fiued  for  neglect 

<4  htftitm. : ynjBEion  of  tlie  law  of  mnrrioge,  and  for  thi; 

•tMcrrMtc^  of  1ie»tben  rites,  and  in  n.  fixed  proiwrtiou  ;  he  pays 
ialftlM  mulct  of  the  itfjenuu-f,  n  fourth  of  that  of  the  noblu  ^ 
Aaodker  cl*iue  forbids  the  Saxous  to  bold  uuy  public  atisemblies 
■ni^m  Mitborii«d  by  k  royal  HintHt ;  and  iu  thia  may  lie  traced 
s  |wbm1iIc  ■  to  tho  fi-ee  uutional  gotheriups  mentioned 

iij'Hociml'l  •■  count, at  the  kiugV  deputy,  ia  still  allowed >^  /*^ 

til  k>ld  pleas  and  do  justice  in  \ua  own  govenunent '.  Tbe 
tiaxor  '  "  iry  of  A.  D.  797,  which  places  the  noble  Saxon  in 

tLt  f«  I'cuiiiar)   niulcte  on  a  level  with  the  Fntiik  and 

n!|faUt«a  thti  exercise  of  mprrmc  jurisdiction,  again  recognises 
Um  pOflition  of  tbr  liti.  'When  \\v>  noble  pa^vs  four  i^olidi,  the 
iBMBBoa  pavs  two,  aud  the  litim  one*.  Tbe  same  conclusions  ftumiha 
maj  Im  drawn  from  Uie  Lex  Saxonuni,  which  furnishes  besidee  Dum. 
■ma  interesting  mincidcncrs  with  the  earliest  Englisli  code  in 
Rgard  to  payment  for  pergonal  injuries.  Tho  wergild  of  the 
aoblcmao  ia  1440  shiUiiigs,  that  of  tlie  litus  120;  the  com- 
foaitioo  for  the  murder  of  a  shive  is  36.  The  lord  of  the  Hint 
■laari  rii  ouly  for  actious  done  nt  his  conunand ;  iu  other  coses 
t&e  (t'ttu  must  prove  liis  innoceuce  like  u  freeman :  a  litun  of 
tJM  king  may  buy  »  wife  wherever  be  pleases  °.     In  each  case 

,V  i«nibu>  Sixoniae,'  Peru,  Leyg.  i-  5° :  ^^ 34  «1-  •  P""'- 
.:U.  15.  17,  10,  3  1  :  '  Inter  I  30  boniiuen,  nobilos  «t 
u»,  •eo-nm  et  kncillani  ei.lem  ccoleaiac  tribimnt;" 
.  40,41.  Richthufen,  p.  3i(»,aMign».\..i>.  7;-»the 
•.xe«  A.  D  785  ;  Waiti,  A.r).  782  ;  Buret,  a.d.  77.1-790- 
■  ■    '      -_•.  V.  41,  4J. 

nnt  ut  oiiincn  Snnoneii  jjeiierxlltcr  cun- 
;' Tie    ini^«ll»   no«t«r  rir    vrr>i"   ins^'nt  r/>i 
■i  iu  iuu  III"  I  t 
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the  litua  appears  to  be  distinctly  recognised  as  a  member  of 
nation ;  he  is  valued  for  the  wergild,  aummoued  to  the  placituin, 
tflxeJ  for  the  church,  allowed  the  riglit  of  compurgation  and 
choice  in  marriage.     It  is  prolmble  from  other  evidence  ajid  on 
annlogj'  that  his  services  furnished  part  of  the  military  resouruea^| 
of  Ilia  country'.     Instead  of  being  a  mere  dependent  with  no^^ 
political  rights,  the  remnant  of  a  conquered  alii-ii  people',  he  is 
free  in  relation  to  every  one  but  his  lord,  and  simply  unfree  as 
cultivating   land  of  which   he  is  not  the  owner.     The  slave,^™ 
wn'iM  or  kneclit,  is  in  a  very  different  plight.     In  this  it  uia;^^^| 
well  be  we  have  a  proof  of  the  freedom  of  the  ancient  life, 
notwithstanding  tlie  preponderance  of  the  nobiles :    liberty  is 
more  penetrating  and  more  e.tteusive  than  elsewhere,  and  the 
condition  of  the  liti  has  no  Bninll  iin])ortance  in  its  bearing  on 
the  history  of  the  colonisation  of  Britain. 
TiirUw.  ..f        23.  Of  the  historv'  of  the  Augli  uncouuected  with  that  on 

I  lie  Anglil  ,  . 

nod  WorinL  England  we  have  no  details ;  but  a  code  of  laws  is  extant, 
dating  perhaps  from  the  ninth  century,  and  entitled  '  Lex 
Angliorum  et  Werinorum,  hoc  est  Thuringorum','     It  eeems 


ue 
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cap,  i6.     .See  also  oo.  17,  18,  36,  ,iiO.     'Lito  regia  liceat  nxorem  enera 
uhicunquo  volnerit,  sud  non  liccitt  ullam  feminam  venderc  ; '  cap.  65,  p.  83. 1 
Uicluhnren,  Ziir  Lex  .Saxonum,  pp.  331  ih).,  fixes  the  date  of  thii  code  be>| 
twecu  A.D.  777  and  A.t).  797  j  prrhapa  iu  a.d.  785. 

'  See  Wait)!,  I).  V.  G.  iii.  115.  He  rogarda  the  high  position  of  th 
adalinga  and  the  superior  condition  of  the  lazzi  as  Saxon  peculiarities.^ 
They  were  an  essential  part  of  the  Saxon  people,  it.  199,  A  cose  in 
which  they  went  to  the  host  is  given  iv.  508  ;  see  also  iv.  454.  Riehthofen, 
however,  ap.  Ferti,  Leg^.  v.  55,  $6,  inrasts  aoiuewhat  strongly  on  the 
servile  condition  of  the  litus,  and  maintains  that  hii  lord  had  true 
dominium  over  him. 

'  It  is  argued  that  the  Saxon  \axt\  were  not  pure  Germans,  from  the 
words  of  Nithnnl :  '  Sclavi  propter  afiinitatem  Saxonibos  qui  se  Stellinga 
nominaverant ; '  Hist.  iv.  1.     Robertson,  Scotland  under  her  Early  Kijigs, 
ii.   Ji^.     I3nt  both  friliugi  and  lazzi  were  named  StclUnga,  and  affinity 
docs   nut   imply    actunl    consanguinity.     They  were   more    probably   tbtt^H 
remains  of  a  conquered  Thuriugian  population.     Sue  Wailz,  D.  V.  G.  i.  I,S7.^| 
The  name  vlazzun  =  Blow  or  lazy),  according  to  Grimm,  R.  A.  pp.  30},  309,^™ 
signifies   condition    not  nationality.     Kern,   however,  connects   the  UIhh 
with  the  Lettic  or  Lithuanian  race,  and  regards  it  as  equivalent  to  alave  : 
Glossen,  hx.  p.  8. 

'  Edited  by  Merkel  in  1851  ;  Candani,  vol.  iii. ;  Lindenbrog,  pp.  483- 
486,  and  finally  by  the  Richtbofens  in  1875  ;  Pcrtz,  Logg.  v.  pp.  103  8<i.  ; 
see  also  Waitz,  D.  V.  G.  iii.  I43  ;  Kichlhoien,  Znr  Lex  Saxonum,  pp.  407- 
418.  The  theory  that  the  laws  belonged  to  two  small  communitiu 
Englcheoi  and  Werinefcld,  in  Southern  Thuringia  (Uichthofen,  p.  411), 


hove  l)eloug<*d  to  two  small  communities  in  Tlmringiti,  de- 
rived from  the  more  ancient  nationalities  whose  nnme  they  bore, 
ad  therefore  removed  by  a  considerable  distance  in  lx)th  )<]jace 
time  from  their  English  kiuBmen.  This  document  preserves 
several  details  wliioh  have  been  regarded  as  subordinate  linku 
in  tlie  cluiin  between  Kngland  and  the  Germania.  Such  are  the 
proportions  of  the  wergild  and  the  money-fines ;  and  the  classi- 
fication of  the  free  people  as  adalingii  and  liberi.  Of  tlie 
^lulu  and  litus  as  opposed  to  one  another  there  is  no  tiiico : 
wergild  of  the  udaling  is  thrice  that  of  the  free  man  ;  the 
brresponding  pajTuent  for  the  slave  is  one-twentieth  of  that  of 
adiiliug  ;  tlio  slave  is  atoned  for  with  thirty  solidi,  tlie 
Imau  with  eighty,  the  freeman  with  two  hnndred,  and  the 
ling  with  six  huiidreJ  '.  The  litun  ajipareiitly  does  not  exist, 
altliough  these  points  have  a  certain  interest  in  tlieniselves, 
ey  form  part  of  a  subject-matter  which  is  common  to  all  the 
ermanic  races,  and  rest  on  ah  authority  the  exact  value  of 
rhicli  is  too  nncei^ain  to  make  it  worth  while  to  examine  tiieui 
I  detail.  If  we  possessed  a  complete  Mercian  or  Northumbrian 
luid  were  ijoite  certain  of  the  connexion  of  the  Aiiglii  of 
laws  with  the  Angli  of  the  migration,  the  cane  might  be 
Berent. 
The  laws  of  tJie  Frisians,  a  nation  which  Ixith  ancient  and  riio  la 

•  1  'I'll       *^*'  FrWjuw 

oderu   writers  have  regarde<l  as  closely  associated  with  the 
Imigrante  from  Oennaiiy,  might  1>e  expected  to  furnish  ana- 
tbat   would    illustrate   alike    the  jurisprudence  of  the 
the  Saxons  and  the  Jutes.     AVhatever  be  their  age  or 
bority,  they  agree  with  the  Saxon  laws  in  giving  prominence 
'to  the  litus.     His  wergild  is  here  half  that  of  the  freeman,  a 
iuarter  of  that  of  the  nobleman,  double  the  man-worth  of  the 
He  has  hid  definite  place  in  every  article  of  tlie  tariff 

pptcd  by  Bninner.  Schwiirgericht,  p.  19.     See  alto  Grimm,  Gcwh.  <ler 
DUcken  Spr.  pp.  604-606.     The  1,"»wh  are  riftm'd  by  Kichtliorcn  U>  the 

sad  of  the  niDth  century,  nt  the  earlient.     It  in  noteworthy  that  thry  are 

eit«<l  in  tke  Forert  ConsiitutionB  of  the  Facudo-Canute  ;  Thorpe,  Ancient 

!.««-■,  p,  1S4, 

'  ''app.  i,  ii,  iv-viii,  ixxi ;  of.  Thorpe's  Lappenberg,  1.  93,  94. 

'  Lex  FriFionum  (a.D.  734-8OJ),  tit.   15.  ed.  Lindenbnig,  p.  497;  ed. 

Richtlioreu,  Pertr,  Legg.  iv.  p.  669. 
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of  compositions  and  compurgntions.  The  FriBiau  litut  mn 
redeem  himself  from  his  modifiod  servitude  with  bin  own  motiPTl 
the  freeman  may  jdace  liimself  ui  the  position  of  ii  litus 
6ulimittini{  to  a  nobleman,  a  freeman,  or  even  a  litua '. 
freewoman  wlio  has  married  a  litus  unwittingly  may  rennuii< 
him  when  she  has  disoovored  the  diBporagemeut '.  It  is  ; 
leaa  to  multiply  instances  of  minor  coincidences. 

Still  less  is  it  necessary  to  appeal  to  the  evidence  of 
Danish  institutions   for  the    illustnitiou  of   the  polity  of  t)i| 
Jutes '.     It  is  true  tliat  the  common  law  of  a  natiou  is  ev 
more  certainly  than  it«  language  a  determininjj  mideuce  of  it 
cxtruction.     But  so  great  is  the  mass  of  material,  and  so  niuc 
uf  it  is  common  to  tliis  whole  family  of  nations,  tlutt  it  is 
once  unnecessary  to  work  it  into  detail,  and  unwise  to  dwe 
U})uu  such  detail  as  proof  of  more  distinct  closer  affinities, 
common  law  of  the  race  is  abundant  and  coinpamtively  cleari 
but  minute  inferences  from  minute  coinci<lenct'8  are  sumetinic 
deceptive :  it  would  be  unsafe  to  infer  from  such  reseinbhinci: 
anything  more  than  original  consanguinity  *. 

24.  These  scanty  particulars  have  their  value,  fii-st,  as  furnish 
iug  points  and  analogies  illustrative  of  the  tribal  character 
the  Sjvxons  and  their  neighbours,  which  throw  ligiit  on 
important  featxu^s  of  their  migration  and  early  colonisation 
Britain  ;  and  in  the  second  place,  as  marking  the  yieculiuritJe 
of  their  institutions  which  caught  the  eye  of  the  historian  i 
legislator  by  their  contrast  with  tliose  of  the  other  luitions 
Genuany.  Only  tiose  details  are  notice<l  which  serve  to  divid 
them  from  tlie  nations  whose  sybtem  has  now  a  less  pure  aud 
piiniitive  character.  Hence  we  ore  wairantwl  in  uoncludiii| 
Uiat  in  other  points  their  social  aud  political  condition  was  no 
fur  removed  from  that  of  tlieir  neighbours,  aud  are  prepaid 


*  Lbx  Friaionam,  tit.  1 1  i  Linil.  p.  495 ;  Parti,  iv.  666. 

•  IWil.  til.  fi  ;  Lind.  p.  494;  Pert«,  iv.  663, 
'  Likp|>ei>lii'rp,  i.  96,  rc^'aiijii  u  |iu><>ibly  J  utiih  the  Kcntiih  divuion  inlj 
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imk  tmtmfiit  the  G«rmau  trUien  uf  tlie  lil'tli  nml  sixth  centuries 
fIBffally  for  Uwces  which  tnny  illustrate  the  polity  of  the  par- 
liaokrnkM. 

SoA  traecfl  will  be  fuutid  chiefly  in  I  he  department  of  lajul  Cnmnion 
tnrarr  am)   ioetil  government,  on  the  curlier  phnses  uf  whieli  aommn '  1 
uurh  has   he«n   Miiil  alrewi y.     The  Inhoriuus  investigations  of  sfth  »nrl'    ' 

•    kcholRre  luve  eurcessfally  reconstituted  the  sclieme  of  mrw. 
.....  .tiuure  AS  it  existed  omoug  the  Germnnic  races,  liy  careful 

frntntltBations  from  cliartcrs,  records  of  usages,  and  the  anu- 
lii|n«»  of  Scknditmvian  low  iind  practice,  which  at  a  Inter  ditto 
rriirodiicrs,  with  very  little  tliat  is  nJvontitious,  the  early  oon- 
ditiuas  of  stdf-orgKuisiug  society.  This  scheme  has  been  already  T*"  Mark 
tinnrd  more  than  once  under  the  name  of  the  mark  system'. 
entud  chtiract«r  depends  on  the  tenure  and  cultivation  of 
tibc  land  bjr  the  members  of  the  community  in  jmrtiiership.  T)ie 
gamni  matw  of  the  murk  is  given  to  the  territory  which  \a 
keM  bjr  the  i-ommtinity,  the  absolute  ownership  of  which  resides 
m  the  coounnnity  itself,  or  iu  the  tribe  or  nation  of  which  the 
admit'  ■  'ns  H  port.     Tlie  mark   hii.s   been   fonned  by   a 

urin:!-  i-iiient  of  a  family  or  kindred  in  one  of  the  great 

ur  forests  of  the  ancient  world';  and  it  is  accordingly, 
•  ■   (   '    mrrounded  by  a  thick  lionler  of  wood 

■iiji  M.-  tlie  place  or  increases  the  strength  of 
■  more  efliwtive  uatuml  boundary.  In  the  centre  of  the  clear- 
inK  i!  've  village  is  placed:   each  of  the  mark-men  has 

1  -teati,  hi«  house,  court-yard,  and  farm-buildings'. 
ktt  pOMeasion,  the  exponent  as  we  may  call  it  of  his  character 
"  freeman,  entitles  him  to  a  share  in  the  lun/1 
He  has  a  riglit  to  the  enjoyment  of  tlin 
wooiiii.  th«  iiMtam,  the  meadow,  and  the  arable  hind  of  tU 
aark;  hat  th«<  right  is  of  the  nature  of  usufruct  or  poemew-ivn 
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only',  liis  only  title  to  nhnolute  owiieri^liiji  lyeinij  merged  in  thf 
geueral  title  of  the  tril*  which  be  of  course  vlmren.  Th<?  wo 
and  pastures  lielng  undivided,  each  mark-mau  has  the  right  i 
using  them,  and  can  turn  into  them  a  number  of  swini*  and 
cattle  :  under  jirimitive  conditions  this  share  is  one  of  ulwohit^ 
equality' ;  wheji  that  has  ceased  to  be  the  rale,  it  is  regul 
'Airiiartinn-     by   8(rict    proportion.     Tl>e    use  of  the   meadow-land    is   als 

ment  of  Und  ._,,. 

definitely  apportioned.  It  lies  open  from  hoy  harvest  to  th 
following  spring,  and  during  this  time  is  treated  as  a  portion  i 
the  common  pasture,  out  of  tlie  area  of  which  it  is  in  fact  annuall] 
selected.  AVlien  the  grass  begins  to  grow  the  cattle  uri?  driven 
out,  and  the  meadow  is  fenced  round  and  divided  into  as  maojl 
equal  sharep  as  there  are  mark-families  in  the  village :  eacll 
roan  has  his  own  liaytime  and  house:'  his  own  crop :  that  do 
the  fences  are  thrown  down,  and  the  meadow  becomes  agaii 
common  pasture :  another  fiehl  in  another  part  of  the  mark 
Wing  chosen  for  the  next  yeiir.  Fur  the  amble  laud  the  sama 
regulative  measures  are  taken,  although  the  task  is  somewhaf 
more  com])lex :  for  the  supply  of  arable  cannot  be  suppiwcd 
have  Wn  inexhaustible,  nor  would  the  raark-meii  lie  likely  td 
spend  their  strength  in  bringing  into  tillage  a  larger  area  th 
they  could  pennaneutly  keep  in  cultivation.  Hence  the  nrabid 
surface  must  be  regarded  as  constant,  fubjeet  to  the  alteruatioa 
of  crops.  In  the  infancy  of  agriculture  the  alternation  would  be 
simply  that  of  com  and  fallow,  and  for  this  two  divisions  i 
common  fields  would  suffice.  But  as  tillage  developed,  as  ttu 
land  wa.s  fitter  fur  winter  or  spring  sowing,  or  as  the  use 
other  seed  besides  wheat  was  introduced,  the  community  wonU 
liave  thri-e,  four,  five,  or  even  fiix  such  areas  on  which  th^ 
proper  rotation  of  crojjH  .and  fallow  might  be  obsenrcd', 
each  of  these  areas  the  mnrk-man  had  his  equal  or  proportionat4 
xhare ;  and  this  share  of  the  arable  cimqileted  his  uccupatioii 
or  jiosKession. 

This  system  of  husbandry  prevHili-d  at  dilfrrent  tinmn  ov< 


'  El 


'^.  93.  y"- 
«e.  lip.  14J  ••(. 
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Uip  whole  of  Germany,  and  is  in  complete  haiinony  with  the 

en  of  »  nationality  constitated  on  a  basis  of  personal  rather 

a  territorial   relations.      As  the   king  is  the   king  of  the 

'nation,  not  of  tlie  land,  the  land  is  rather  the  sign  or  voucher 

ir  the  freedom  of  its  possessor  than  the  basis  of  ids  rights. 

.9  poaseasea  his  laud  as  being  a  full-free  member  of  tlie  com- 
munity ;  henceforth  the  possession  of  it  is  the  attestation,  type, 
and  embodiment  of  his  freedom  and  political  rights. 

For  every  such  mark  becomes  a  political  unit:  every  free 
rk-man  lias  bis  place  in  the  assembly  of  the  mark,  which 

gulittoa  all  the  internal  business  of  the  jmrtnerslup  and  of 
the  relations  tliat  arise  from  it.     The  choice  of  the  meadow, 

I  the  rotation  of  the  crops,  the  allotment  of  the  shares  from  yem- 
to  year,  are  determined  iii  this  council ' ;  and  without  its  con- 
iRut  no  man  may  settle  in  the  territory  *,  build  himself  u  house, 
pr  purchase  the  share  of  another.     It  is  unnecessary  to  suppose 
^nt  there  was  a  period  when  tlie  village  mark.s  administered 
justice  amongst  themselves;    for  witiiin   historical  times   they 
pear  only  aa  memlwrs  of  larger  communities  :  but  even  these 
immonitifs  may  have  been  originally  constituted  on  tlie  same 
uciple,    and    have   possessed    common    woods    and    pasture 
•unds  in  which  the  village  marks  had  their  definite  shores. 
lUt  the  initiatory  st^ige  of  legal   proceedings   may  well   have 
gone  through,  complaints  heard  and  presentmente  drown 
up,  in  the  village  council.     On  such  a  hj-pothosis  also  it  rany 
have  elected  itci  own  annual  president ',  although  again  within 
historic  times  such  magistrate  seems  to  have  been  im]K)sed  by 
the  king  or  governing  council  of  the  nation. 

If  a  member  of  1  he  mark,  or  a  new  settler  with  permission  of 
the  innrk-men,  choee  to  build  liis  house  apart  from  the  village, 
iu  tt  remote  {lurtion  of  the  common  land  or  in  a  new  clearing,  he 

'  G.  L,  run  Maurer,  Einleilp.  jjp.  144-150, 

'  Ibid.  pp.  I41  «((. ;  Lax  Siklica,  til.  45 ;  e<l.  Merk<:l,p.  3j  :  'Si  quia  BU|)er 

tlteniin  in  rillft  iKitTXre  vnluerit,  et  untui  vel  idiqni  ile  ipiiis  qui  in  villa 

(ntMiaeiiut  vum  ini8ci|>ere  volut-rit,  »i  vel  anuB  extiterit  qui  coDtmdieat, 

nii|rnkn<ii  ibijeiii  lierntinui  Hun  haliebit.  ...    Si  vero  quis  inigrnvtrit  et  el 

'       '<  'iiu  nieiuiea  nullui  teatAtua  fnerit,  MOUru«  aicut  et  alii  viciiii 

manekt,' 
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mig)it  ilo  BO ;  ami  in  such  cnne  he  would  have  n  pcrmouent 
allotment  of  arable  and  lueaduw  lying  c'1om«  tu  hin  funu,  luid  lu 
snbject  to  the  annual  respportionraent.  His  partnership  in  tha 
use  of  the  common  land  would  thus  be  limited  to  the  use 
wooil  and  pusture,  in  which  his  righta  would  be  detenuiiied  oq 
the  common  principle  of  proportion,  by  which  also  the  extent 
of  the  original  area  which  he  was  allowed  to  appropriate 
limited '. 

As  the  population  increased  and  agriculture  itself  improrcd, 
the  mark  systora  must  have  lieen  sujterseded  everywhere.     Tha 
foundation  of  new  villages  on  the  common  lands,  stAtiding  in  a  I 
filial  relation  to  the  nriginal  settlement,  and  looking  to  it  ai  tb«] 
Hource  of  their  political  rights,  mast  have  soon  exhausted  th«] 
nvniloble  territory.     Tlie  partnership  in  tenure  of  the   nrnblaj 
would  necessarily  become  obsolete  when  the  love  of  agricoltura 
and  the  practice  of  careful  husbandry  demanded  for  the  cul- 
tivator u  tenant-right  in  his  allotment:   it  could  continue  onlj 
;  as  all  men  farmed  equally  well :  aa  soon  as  the  busbaud- 
Iraccefdcd   in  keeping  his   annual   plot   better   than    hi«' 
neighbour,  he  might  fairly  insist  that  a  longer  possession  was 
therefore  due  to  him,  and  that  he  might  commute  the  annual 
for  a  perpetual  allotment.     So  the  arable  fell  into  the  condition j 
of  separate  o%vner8hip  together  with  the  homestead ;  the  righta 
to  wood  and  pa^tture  remaining  in  common,  though  liable  aUoJ 
when   the   process   of  inclosure  has   lieguu,   to  similar  appro 
priation,    And  the  right  of  separate  ownership  being  Mtablisbed,! 
inequality  of  estate,  which  must  have  prevailed  to  some  extentl 
from  llie  first,  would  become  the  rule  instead  of  the  oxception.l 
But,  wlulst  the  politictd  importance  of  the  system  would  thusi 
pass  away,  the  plan  of  common  husbandry  and  common  rights 
of  wood  and  pasture,  the  local  gatherings  of  the  freemen  audi 
their  by-laws  or  internal  regulations,  would  remain  and  l>ecow»J 
iivailnlile  for  a^lmiiiistnitive  purposes  giiided  on  other  principle*. 
The  old  feeling  of  freedom  and  uf  tlie   inseparable  conuexiun  | 
between  land  ownership  aud  the  possession  nf  public  rights  j 
would  continue ;   posMbly  also  the  habit  of  lo'>king  up  to  tha 
'  O.  L.  vm  Maiuer,  Kinloitg.  p.  9, 


n,?  Mark  Sifttem. 

owners  of  the  primitive  hoiuestendF  as  the  natural  leaders,  the  Pernunant 
rppreseatativea  of  the  half-mythicnl  forefathers  of  tlie  village.      Uw  Maifc 

The  system,  necessurily  shortlived  in  its  integrity,  thus  leaves 
deep  and  ubidiug  impressions  wherever  it  has  once  prevailed ; 
Mid  tliose,  if  we  are  to  trust  to  the  nomenclature  wliich  1>elongs 
to  it,  in  regions  of  political  life  where  we  should  hardly  look  for 
iLem.  The  homestead  of  the  original  settler,  his  house,  farm- 
huildings  and  enclosure,  '  the  toft  and  croft,'  with  the  share  of 
wnble  and  appurtenant  common  rights,  l>ore  among  the  northern 
nations  the  name  of  Odal,  or  Edhel ;  the  primitive  mother  village 
WAS  au  Athelhy  or  Athelham  ;  tlie  owner  was  an  Athelbouile  ' : 
the  nme  word  Adel  or  Athel,  signified  also  nobility  of  descent.  The  AJod 
and  au  BilaliDg  was  a  nobleman.  Primitive  nobility  and  pri-  Adaiing. 
mitive  luiidownei'ship  thus  Irare  the  same  name*.  It  may  be 
quextioued  whether  any  etymological  connexion  exists  between 
the  words  (ulcU  and  alod,  but  their  signiiication  as  applied  to 
land  is  the  same :  the  alod  is  the  hereditary  estate  derive<l  from 
primitive  occupation  ;  for  which  the  owner  owes  no  service  ex- 
it the  ]>ergonal  obligation  to  appear  in  the  host  and  in  the 
•Qurt  of  law  or  council.  The  freeman  who  does  not  bear  the  The  free. 
name  of  adaiing,  is  the  descendant  of  the  later  settler  who  has 
been  admitted  to  full  rights  in  the  community :  or  he  may  1>e 
descended  from  the  original  settlers  but  has  not  inherited  the 
homestead.  Beneatli  these  cornea  the  free  class  of  lalxitirers  The  caJti. 
jrho  cultivate  the  land  which  others  own.     The  three  classes  are  oSbJ  liieu'i 

ipt  distinct  by  the  difference  of  the  wergild  :  the  killing  of 
the  adaiing  is  atoned  for  by  a  fine  twice  or  three  times  aa  large 
a*  tliat  which  can  be  demanded  for  the  freeman  ;  and  hia  oath 
iu  compuri;atiou  is  of  twice  or  thrice  the  weight.     Sometimes  Th«di»Unct- 

.  '  *  Hon  of  Mw 

this  difference  of  valuation  may  l)e  referred  to  the  difference  of  w«ijiid. 
the  siie  of  the  estate  which  each  holds;  and  the  value  of  the 
oath  bears  an  exact  proportion  to  the  acreage  of  the  alo<l.     But 
dua  rule  belongs  probably  to  later  times.     It  is  enough  for  the 
|i*«8ent  to  observe  that  the  mark  system  preserves  in  itself  the 

'  <S.  L.  von  Mktirer,  Knleit);.  \i\u  14-17. 

'  Sm  Uhmni,  R.  A.  p.  365, ;  WaiU,  ]).  V.  G.  ].  164-166  ;  K.  Mnurer, 
KriL  L'ebenchao,  t.  97  ;  Vigrtiwun,  IceUndic  Diet.  «.  v.  AAal,  OAiU. 
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two  radical  principles  of  Genann  nntiquity.  the  kindred  and  the 
community  of  land  ;  and  tlieir  jnimitive  njipurtenances,  the  wer- 
gild and  com  purgation,  in  which  the  kiinlrod  share  the  rights 
and  rcsponiiibilities  of  the  individual  freeman  ;  the  right  and 
obligation  ore  based  on  the  tie  of  kindred,  regulated  by  the 
land  tenure,  and  subject  to  the  general  tidniiuisti'atiou  of  the 
peace, 

25.  Ascending  from  the  simplest  fenn  of  local  organisation 
to  the  juriilieul  and  political  administration  of  the  tribe,  we 
have  in  the  '  Factus  Legis  Salicae,'  or  suraraary  of  the  customa 
of  Frank  law  in  the  fifth  century,  a  store  of  facts  which  may 
illustrate  a  general  theory  although  they  cannot  form  the  basia 
of  cue  '.  In  gome  points  the  Salian  law  is  conti-asted  with  the 
customs  of  the  interior  nations  of  Germany,  the  Saxons  for 
instance :  such  are  those  especially  that  have  reference  to 
royalty,  which  was  unknown  to  the  one  nation  long  after  it  bad 
become  a  regulnr  institution  of  the  other  i  whert-  therefore  the 
authority  of  the  king  is  mentioned  in  it,  we  must,  in  applying 
the  analogy  to  the  Saxons,  substitute  for  it  the  rule  of  tho 
elective  pn'»cp;w,  or  of  the  assembly,  or  the  local  community,  as 
the  caFe  may  require. 

The  mark  system  has  left  its  traces  in.  the  Salian  law.  The 
system  of  common  cultivation  may  have  passed  away,  but  no 
settler  is  allowed  to  take  up  his  dwelling  in  the  vill  without 
the  express  permission  of  the  community,  or  authority  from  the 
king  in  whom  the  central  rights  of  the  community  are  vested'. 
The  social  orfianisation  of  the  vill  may  be  identical  perhaps 
with  that  of  the  mark  ;  it  is  capable  of  holding  assemblies,  dis-  ^H 
cussing  grievances,  and  making  by-h\ws,  but  it  is  not  a  court  of  ^^ 
justice  ;  its  president  is  the  officer  who  collects  the  royal  dues, 
and  is  nominated  by  the  king  ''. 

The  ordinary  court  of  justice  is  the  mullus  or  court  of  tlje 

'  I>ex  S»lica,  ej.  Mtrkcl,  l8jl  ;  Lindetibrof;,  Le^'es  Barbinirum,  \if, 
309  84.;  Cnnciiuii,  ii.  17  m\.;  baliiKe,  C'4tiiitul»rift  RR.  Ff.  i.  201  n|, ; 
Wniti.  Du  A\U!  Recbt,  Kiel,  1846. 

*  Til.  xiv,  xtv  ;  nee  above,  |>.  51;,  n.  i  ;  VVuiU,  l>iu<  Alte  Rucht,  pp.  114, 
JIO,  JI18,  Ifj:  tJ    T  ••- er.  Einleitg.  p.  I4I  W). 
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h  the  cent«nariii8  or  thunginus'  is  the  pre- 

and  leader,  electiMl  by  the  natioual  council. 

Wkii  him  Mt«  the  mcebiuxi,  to  represent  nnd  secure  the  king's 

nfkta*.  tspecially  the  royal  share  of  the  compositions  for  thi- 

Inadl  of  lite  peace.     The  court  consists  of  all  the  fully  qualified 

lurinmert,  who  fornifih  the  centeuarius  with  n  Ixidy  of  judicial 

>fci>ef  qualified  to  draw  up  the  fonnal  decisions  for  the  ac- 

«{4aaM  of  the  court.     These  arc  seven    in  number,  selecte<l 

4«n  lim«  to  time,  and  called,  during  their  i>eriod  of  servic(<, 

rechimburgs  "■,  in  opposition  to  the  rest  of  the  body 

bomiiies,'  who  are  the  standing  members.     From  tho 

of  the  mallus  there  is  no  appeal,  except  to  the  king 

;  DO  court  intervening  between  that  of  the  hundred  und 

•optwoe  council  of  the  nation  *.     The  Oraf,  or  administrative 

t  of  the  province  which  \s  composed  of  the  aggregations  of 

B,  is  a  servant  of  the  king,  fiscal  and  judicial,  and  as 

it«g     the     H'llt)-IirON     of    tlie     IIIJlllll:4,    llllt     litis     III)    l4|)ecilll 

rMirt  of  Iii*  own  ', 

Tht  Kftlijui  law  recogiiL-ea  fuUy  the  importmice  »i  the  kindred 
b  ralfttion  to  the  de^jcent  of  property,  tlie  wergiiil  and  coiu- 
pnrgmtiati ;  bat  aflbrds  uo  trace  of  auy  political  or  juridical 
oripr '  '     •  !• '1  upon  it,  nnd  contains  uo  n-ference  to  any 

yriaxi  ,  the  only  difference  in  tho  wergild  of  the 

freemen  being  the  threefold  rnte  arising  from  employment  in 
tlw  iKMt  or  in  the  kinfj's  service'.     The  position  of  the  Utun  is 
to  that  uf  the  slave  here  than  in  the  Siixon  institutii>n.s, 

»  Mavicttjr.  It.  R.  i.  173 ;  W«U,  D*a  Alte  ReclU,  y.  J94 ;  1».  X.  G.  i. 
f:So£«.Fr.  B.  O.  V.  p.  73. 
brm,  Fr.  R  O.  V.  fijj.  84-94. 

[  •  Vr»iUL  F'  Vn   i    i:m   .104      Aoo.mliniT  tii.Sarigny  theiumebelongi  tu 
I  fcl  and  uuwen  to  AriiuaniiUM 

Ikller,  i.  101,  214  6q.     S«>liiii 
tv«UH;U  it  tu  tUr  <K>v.a  luiiuy  utiiccn     Vr.  R.  U.  V.  p.  .^86\ 
Btta*B  WaiU,  O.  V.  G.  ii.  .^6,  465,  465.     (>u  the  tlurivation  of  the  word 
■aS«fi(ar  '■  ■  -r.-*t;  ami  liurc  =  Ixirh,  nurtty'  ;  Grimm, 

B.  A.  M>.  .'  lui) :  Waitit.  Diw  -Vita  Reclii,  p.  J91. 

^^^^^v  erca  »  '  'iiciitiii  of  the  lualltu  ;  8«vigiiy,  R.  R.  i. 

■■PPK;  ^km,  '  <   83,93, 

"*      '•CtHiWfoy,  B.  li,  «.  liji  WatU,  Pm  Alte  Recht,  p   103;  t>.  V.  a. 

■  '  Uf).  41,  •A.  M«>k*li  f.  >3  i  Wkiu,  Das  Alt*  Rccht,  p,  104. 
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whicb  however  are  ill  close  oonforinity  with  tlie  Fnuik  law  in  tl 
prohibition  of  mixed  mnrriflgea  '.     Sepnn^te  ownership  of  lag 
iu  the  greatest  completeness  and  in  the  most  auequal  pi-ofi 
tioiiM,  has  become  the  rule':  the  more  ancient  system  i«  to 
detected  only  by  the  vestiges  of  its  iiomencliitiii*e ;  the  '  ter 
salica '  answering  to  the  Alod  or  Adalsgut '. 

The  king  is  the  ruler  of  the  nation  ;  he  np)H)iiitn  the  irr 
and  the  magistrates  of  the  vills ;  he  has  a  covn'tftiua  of  person 
followers  who  supply  the  place  of  hereditary  nolulity  and 
niauent  guard.     He  is  the  guardian  of  the  peace  of  the  natia 
and  supreme  judge  of  appeal.     The  supreme  political  cuuucilj 
the  nation  iu  arms :  but  of  any  central  gathering  of  the  peof 
for  justice  there  is  uo  mention;  we  cjin  only  infer  that, "if  the 
W(-re  any,  it  must  have  necessarily  coincided  with  the  ussemb 
of  the  host.     The  succession  to  the  royalty  is  hereditary  in 
family,  but  the  person  who  succeeds  is  chosen  by  the  uatiou  *.i 

So  i'imple  was  the  governmental  system  of  the  Franks  in 
fifth  century  :  tliat  of  tl»e  Saxons  was  s-impler  still,  for  they  we 
without  the  complication  of  royalty.     The  name  of  the  liundro 
the  institution  round  which  the  Frank  system  circles,  aiui  the 
origin  of  which  has,  as  we  shall  soe,  its  own  complexities,  dc 
not  occur  amongst  the  continental  Saxons':  and  although 
does  not  follow  that  it  was  unknown  to  them,  its  non-appeur 
is  a  presumptive  evidence  of  superior  simplicity  of  organisatin 
We  shall  trace,  as  we  pi-oceed  iu  the  liiatory  of  the  EnglL 
vestiges  of  the  systems,  or  of  parts  of  the  systems,  thus  br 
clmracterised  :  perhaps  we  have  shown  already  by  implicati^ 
how  very  much  any  complete  scheme  or  general  picture  mt 
lie  based  ou  inferences  luid  analogies,  such  as  by  their  ve 


'  Wnitt,  Da*  Alte  Recht,  p.  to6. 
'  Iliid.,  |i.  117  ;  D.  V-  li.  ii.  21  J.    Tbi«  feein*  to  be  the  uunaeqiMBeefj 
llie  cnni|niMt  of  a  Roinftn  pn/vim.-e. 

*  WaiU,  D.  v.  U.  ii.  930:  the  Uod  ktUohwI  to  iho  'laU'  iir  hoa 
Thw  lonu  Anem  nol  occur  in  tliu  oldont  Text.     <"f.  Or'tnn.  R    A.  p.  493. 

'  Waiti,  Dw  Altc  Rcclit,  pp.  3a.v>l4  ;  l>        ■  ;.  SlO 

•  WaiU,  I).  V.  O.i.  il.^-ii}.     llwtracw  Wn 
-- •• '  '■■    "    '■•'    '11.      K.  Manrv-r.  Kru     ^  .■...■r-..-,,.-.,.,  ,    76. 

I'ri«inii<>,      Wait*  mantiuiu  howevtr  •  'On 
I     ■  '.     -  u». 


Icelandic  Sygfem, 

nature  raise  a  suspicion  of  pretentious  Rpeoulation  and  war- 
rant U£  ill  contenting  ourselveB  with  a  modest  aud  tentative 
dogma  tiun. 

26.  Aad  tliie  consideration  restrains  us  from  even  attempting  An»iu(i« 
to  apply  til  the  niixons  the  minute  and  regular  machinery  of  naviM  hi*. 
local  divisions  and  jurisdictions  wldcb  we  find  in  the  Scandi- 
navian laws,  and  of  whicli  the  colonisation  of  Iceland  is  the 
liest  and  the  favourite  specimen.  The  existence  of  numerical 
divisions  of  tlie  utmost  minuteness  is  nut  inconsistent  with 
great  antiquity ;  but  it  is  a  sign  not  so  much  of  antiquity  as  of 
the  absence  of  more  natural  determinants.  The  nomnd  race 
has  scarcely  any  pos-silde  principle  of  arrangement  other  than 
iiunil)er:  it  is  indispensable  also  to  the  machinery  of  the  host; 
niul  in  consequence  the  occupation  of  a  conquered  country,  or 
the  colonisation  of  one  newly  discovered,  i.s  regulated  in  this 
way.  The  usage  is  then  no  sign  of  either  age  or  race.  Yet  it  is 
useful  to  obst'r\'e  the  analog^',  especially  when,  as  in  Iceland,  a 
perfect  iuiitauce  can  lie  adduced. 

Iceland  is  divided  into  four  fiordungs  or  quarters,  as  York-  Cunrtituu.m 
slijre  may  have  been  divided  by  the  Danes  into  three  ridings. 
Each  (iordung  wan  divided  into  three  tli.hiyg,taid  each  thing  into 
liiree  godords  or  lordships :  the  northernmost  fiordung  however 
contained  four  things,  so  that  there  were  thirty-nine  godords  iu 
all.  The  godord  was  originally  a  personal  not  a  territorial 
division'.  In  the  court  of  the  (hiruj  were  thiity-six  judges,  TUo «jurt rf 
twelve  from  each  go<lord,  named  by  the  lord,  who  did  not  him- 
self sit  there.  The  genei-al  assembly  of  the  island  was  called  the 
Althing.  The  logrtUa,  the  judicial  and  legislative  committee  of  Tiw 
the  althing,  was  composed  of  the  thirty-nine  gothar,  or  godords- 
men  proper,  and  nine  supplementary  ones  chosen  by  those  of 
llie  three  southern  fiurduugs ;  each  of  the  forty-eight  had  two 
nominated  aasessors,  so  lliat  the  whole  number  was  144;  with 
tJie«c  sat  the  bishop  and  the  law-men :  forty-eight  being 
»   quorum  -.       Here  is  a   late   but   distinct   product   of    the 

'  The  gwJorl  (({olhnrth)  wm  the  lorHship  wliicli  looked  to  the  Hof  or 
temple  »9  the  centre  of  ila  religioua  iind  legal  orgonuatiou  under  the 
Unlhi  ur  |>riest-lor<l. 

'  See  GrT*ii%»,  i.  ]i|i.  1-4:  PiUitrave,  Coniinoiiwmltb,  p.  lift  BIuuImM! 
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Gernwinin  centralising  Hj-stem    marked   liy  siiiguliu*  n^ard 
nuiufricul  symmetry. 

Another  instance  mny  be  found,  also  nt  a  late  period,  in  ' 
immediate   ncighhourhood  of  Sjwonj  projwr.      The  little  t« 
ritory  of   Dithmarsdieu    wns  coluuised   by  two  kindrwls  fr 
Friesland  and    two   from    Saxony :    tlie    Frisinns    formed    t% 
marks,  the  Norderstrand  and  the  Siiderstrand ;  the  Saxona  t« 
olliers,  Norderhunim  and  Sdderhomm  ;    and  the  four  were 
A.D.  8o^  made  into  a.  Gaii,  in  which  the  archbislmp  of  Brenie 
had  the  royal  rights  of  Hoerbann  and  Blutbami :  »  fifth  mn 
or  diifft  was  afterwards  added.     The  rii/hts  of  the  archbisha 
being  guarded  by  an  advocatus  or  vogt,  sometimes  by  one 
each  mark,  the  stnte  was  goTorned  by  its  own  landratb  : 
mark  had  twelve  elected  cousules :  the  forty -eight  conKtitiite 
the  landrath.      When  in  the  sixteenth  century  the  vogta  disa^ 
I)earod,  the  territory  became,  what  it  bad  becu  originally, 
systematic  organism  for  fielf-govenimenl '.     This  fnnushes 
bud  commentary  on  the  testimony  of  Hucbald*. 

in  KHt.  UebenohBu,  i.  iao-117;  Vi^Agwm,  IceUndio  Diotionanr,  u.*^ 
.Mthint;,  Gutfai,  Liigretl«;  K.  Maurers  Beitriige  zur  Kcvbtsgeacfaicnte  im 
liermMUHchen  Nurdciu,  p.  176,  nnd  'lalaod  '  (Munich,  1874),  |>p.  50-^4. 

'  G.  L.  von  Maurer,  Einleitg.  pp.  389-292. 

'  Above,  p.  47. 


CHAPTER    IV. 


3HZ  MIGKATION. 


}.  Ca»qa«rt  of  Britain.— 38.  Condition  of  the    UritonB.— 2».   Theory 
GoMun  MUlciuenu.— ao.  Theury  of  coiinexiim  between  Welsh 
I  ltiif}i>  Tmiim  laot-a. — 31.  KtTect  of  the  cuui|Ueit  on  tlie  conqueruis. — 
SI  AA«pttco  of  roj'mlly. 

J".  Tbx  fifth  century  ^aw  the  foundation  of  the  Fnuilf  uiifcreni 
ikimiiium  in  GbuI,  and  the  first  eutablisbmeut  of  the  German  Mnnoomf 
new  in  Britain.  The  former  wna  etfected  in  a  singli'  loi)(^  reign,  s»iuu  win. 
tjr  Uie  energy  of  one  great  ruling  tribe,  wliich  hnd  already 
■adlliwl  iu  tradiitiajnal  Ufagea,  and  now,  by  the  uduption  of  tht- 
hnfWi^  and  religion  of  the  conquered,  prepared  the  way  for 
eat  amalgtiinatiou  with  iheni.  In  tliib  process,  whilst 
linaiit  tribe  urns  to  impose  a  new  mould  upon  the  ma- 
iensl  wiiich  Roman  domuiiou  had  reduced  to  u  plastic  nuxss,  it 
IB  it*  turn  to  take  fonuG  whiuh  but  for  the  pertinncious 
•T  nf  tlie  Gallic  genius,  and  the  Sorann  truining  to 
it  ImuI  been  objected,  it  would  never  havo  taken.  Frank 
mmld  tcarcely  have  grou-n  up  as  it  did  but  for  the 
nee  of  the  t.yjfe  of  Gallic  society  which  C'liesar  hud 
raaarkad.  and  the  care  taken  by  the  Roman  governors  to  adapt 
the  GaOJc  chanicter  to  thi-ir  own  tnds.  It  was  a  rapid  if  not 
«■  ea*y  {Mvcew  :  the  Kalian  Frank  entered  into  the  phwe  of  tlu' 
htmmu  and  th«  Goth;  the  Visigoth  retired  south wanls  ;  the 
Bipoi"  iid  the  Burgundiau  accepted  either 

i  extinction. 
i  It  waa  rrrr  different  witJi  Britniu.     The  Saxouo.  Angkit,  luid 
althaii(th  speaking  the  same   laiiguttge,  worshipping  the 
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same  gods  and  usuig  the  same  laws,  had  no  political  luiily  lih 
the  Franks  of  Clovia  ;  they  were  not  moved  by  one  impalgc  i 
invitfd  by  one  opportunity.  The  couqueiit  of  BritiiLu  was 
result  of  a  series  of  separate  expeditions,  long  continued  an 
perhaps,  in  point  of  time,  continuous,  but  unconnected,  and  ii 
de])endent  of  one  anotlier.  It  was  conducted  by  Hiugle  cLie 
tains,  who  had  nothing  whatever  in  common  with  the  nntiod 
they  attacked,  and  wlio  were  about  neither  to  amalgamate  wit 
them  nor  to  tolemte  their  continued  existence.  They 
men,  too,  on  whom  the  cliarm  of  the  Roman  lurae  hud 
power,  and  whose  institutions  were,  more  than  those  of  tk 
rest  uf  the  barbarians,  free  from  Roman  influenccit ;  for  tb 
centui'ies  after  the  conquest  the  Saxons  in  Germany  were  eti| 
IV  i>uri«  nationality,  unconquered  by  the  Franks,  untainted 
Kcminn  manners,  and  still  heathen. 

These  8e]iarate  expeditions  had  doubtless  changed  their  chi 
racter  in  course  of  time.  Beginning  as  mere  piratical  yisiCatiun 
of  the  coast — such  as  were  those  of  the  Danes  and  Norsemen  i 
a  later  period — they  had  before  the  end  of  the  third  opntur 
called  forth  the  defensive  pow^ers  of  Borne,  and  talked 
energies  of  tJie  count  of  the  Saxon  ahore'.  It  is  not  until  ' 
middle  of  the  fifth  century  that  they  assume  tlie  dimensions  ( 
conquest,  colonisation,  migration ;  and  when  they  have  attaine 
that  character,  the  progress  and  success  of  the  several  attemp 
are  not  uniform ;  each  little  state  reaches  greatness  by  its  ov 
route,  and  the  history  of  its  growth  makers  a  mark  upon 
constitution. 

28.  If  the  Baxons  ami  Angles  are  contrasted  witli  the  Frank 
still  more  are  the  Britons  with  the  Gauls.     Rome  had  laid  | 
very  strong  liand  on  Oxaul,  and  Gaul  had  repaid  in  a  nimarkaM 
degree   the   cultivation  of  her   ma.iters.     At  the  time   of  111 
downfall  of  the  empire  Gaul  was  far  mure  Kumuu  than   Itab 
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itaelf ;  she  possessed  more  flourishing  cities,  a  more  active  and 
enlightened  church,  and  a  language  and  literature  completely 
LRtiu,  although  of  course  far  lieneitth  the  standard  of  the  clas- 
sical ages.  Britain  had  been  occupied  by  the  Romans,  but  had 
iiMt  Viecorae  Roman  ;  tlieir  formative  ajid  cultivating  power  had 
aili.vte<i  the  lund  rather  than  the  owners  of  it.  Here,  too,  had 
been  splendid  cities,  Cltristian  churches,  noble  public  works  and 
private  man;?ions  ;  but  whatever  amount  of  real  union  mny 
have  existed  between  the  two  populntious  ended  when  tlie 
lesions  were  withdrawn.  The  BHtons  forgot  the  Latin  tongue  ; 
t'leir  clercry  lost  all  sj-mpalhy  with  the  growth  of  religious 
thought :  the  arts  of  war  had  been  disused,  and  the  arts  of 
peace  never  thoroughly  learned.  The  old  tribal  divisions,  which 
had  never  beeu' really  extinguished  by  Roman  rule,  rose  from 
their  hiding-places;  and  Britain  was  as  fertile  in  tvrants  after 
the  Roman  conquest  as  it  was  before  it.  But  Roman  rale  had 
disarmed  and  enervated  the  people  ;  constant  foreign  invasion 
found  them  constantly  unprepared,  and  without  hope  or  energy 
for  resistance.  They  could  not  utilise  the  public  works  or  de- 
fend the  cities  of  their  masters.  So  Britain  was  easy  to  be  con- 
quered in  proportion  as  it  was  Romanised.  A  Bucce!^8io^  of 
calamities  had  diminished  the  population,  already  greatly  re- 
duced by  Uie  withdrawal  ol'  the  dependents  of  the  Romans  into 
Gaul ;  and,  when  once  the  invitation  or  the  concessions  of  the 
British  chiefs  had  given  the  invaders  a  standing-ground  in  the 
island,  the  occupation  of  the  eastern  half  at  least  was  accom- 
plished iu  a  short  time '.  Tlie  middle  of  the  fifth  century  is  tlie 
approved  date  for  this  settlement.  Kent  seems  to  have  been 
won  by  n  single  victory :  the  kingdom  of  Susses  w^us  the  result 
of  the  capture  of  Anderida  ;  the  history  of  Wessex  is  the  long 
story  of  encroachments  on  the  native  people,  who  retired  very 
gntdually,  but  became  stronger  in  resistance  as  they  approached 
tlie  mountains  and  the  western  sea,  until  a  balance  of  forces 
compelled    an    armed    peace*.     Mercia,  the   country   of  the 
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Southern    mid    Middle   Angli's,  was   nn  Aggregation  of  mi 
smaller  aettleineiits,  each  appareutljr  the  result  of  detached 
glinu  expeditions.     Of  the  formntion  of  the  Northumhriftn  b: 
East  Anglian  kingdoms  we  have  scarcely  any  of  thosu  legeni 
data,  which,  whether  hist<>rical  or  not,  serve  to  give  an  intli' 
duality  to  the  others ;  but  such  traditions  ns  have  Wen  prese 
lead  It)  the  belief  that  in  both  cases  the  kingdom  was  created 
the  union  of  smaller  separate  contjueS'ts '. 

The  dislocated  state  of  Britain  seems,  next  to  its  desertion 
the  Romiins,  to  have  mn<le  way  for  the  conquerors.  The  sai 
weak  obstinacy  which  had  failed  to  combine  against  iuvnsi< 
refused  to  accept  the  new  dominion ;  and  the  Saxons,  mercili 
by  habit,  were  provoked  by  the  sullen  and  treacherous  attitui 
of  their  victims.  The  Britons  fled  from  their-  liomcs ;  whi 
the  sword  spared  famine  and  pestilence  devonred :  the  few 
remained  either  refused  or  failed  altogether  to  civilise  the  con- 
querors*. For  a  century  and  a  half  after  their  arrival 
Saxons  remained  heathen ;  for  a  century  after  their  couvi 
they  were  repelled  from  communion  with  the  Celts :  the  Britoi 
retarded  rather  than  promoted  the  religious  change  which  t 
Spaniards  forced  on  their  Arian  conquerors,  and  which  Ckr 
volnntarily  adopted  to  unite  him  with  his  Gallic  subjects.  Tb0 
period,  instead  of  being  one  of  amalgamation,  was  one  of  divari- 
cation. There  was  room  enough  for  both  Britons  and  Saxonii : 
the  Roman  cities  might  have  been  homes  for  the  one,  and  tlie 
woods  and  broad  [lastures  have  furnished  the  others  with  thei 
favourite  prospects.  But  the  cities  went  to  ruin  ;  Christian 
!>eoaine  extinct,  and  all  culture  with  it.  There  were  still  Homi 
roiids  leading  to  the  walls  and  towers  of  empty  cities 
Roman  divisions  of  the  land  were  conspicuous :  tlie  intrcncli 
and  fortified  camps,  the  great  villas  of  the  princely  famili 
cliurches  and  burial-places ;  but  they  were  bt-come  l)eforc 
days  of  Rede  mere  haunted  ruins,  something  like  the  myaterii 
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fabrics  which  in  Central  America  tell  of  the  rule  of  a  mighty 
race  whose  name  is  forgotten  '. 

It  is  not  t-o  ho  Euppofed  that  this  desolation  was  uniform  :  in 
Mine  of  the  cities  there  were  probably  elements  of  continuous 
lift :  London,  the  mart  of  the  merchants,  York,  the  capital  of 
the  Xorth,  and  some  others,  have  a  continuous  political  exist- 
ence, although  they  wisely  do  not  venture,  like  some  of  the  towns 
of  Southern  France,  to  claim  an  unbroken  succession  from  the 
Roman  municipality.  The  new  race  found  the  convenience  of 
readj-bailt  houses  and  accumulated  stores  of  material  ;  and 
wherever  the  cities  were  spared,  a  portion  at  least  of  the  city 
population  must  have  continued  also.  In  the  country,  too, 
especially  t-owards  the  "West  and  the  debateable  border,  great 
numbers  of  Britons  may  have  survived  in  servile  or  half-servile 
condition :  some  few  of  the  greater  men  may  have  made,  and 
probably  did  make,  terms  for  themselves,  especially  in  the  dis- 
tricts appropriated  by  the  smaller  detachments  of  adventurers; 
and  the  public  lands  of  the  new  kingdoms  must  have  required 
native  cultivators.  But  all  these  probabilities  only  bring  out 
more  strongly  the  improbability  of  any  general  commixture  or 
amalgamation  of  the  races.  Centuries  after  the  conquest  the 
Britun  by  extraction  was  distinguisheil  by  his  wergild  from  the 
man  of  the  ruling  race.  It  is  impossible  that  such  a  commix- 
ture could  have  taken  place  without  leaving  its  traces  on  the 
language  or  the  religion.  The  English  of  Alfred's  time  is,  ex- 
cept where  the  common  terms  of  ecclesiastical  language  come  in, 
purely  Germanic:  British  Christianity  stood  out  against  Saxon 
for  a  century  after  the  <leath  of  Augustine  ;  and  the  vestiges  of 
Romano- British  law  which  have  filtered  through  local  custom  into 
the  common  law  of  England,  as  distinct  from  those  which  were 
imported  in  the  middle  ages  through  the  scientific  study  of  law 
or  the  insensible  infection  of  coBmopolilan  civilisation,  are  in- 
finitesimal. 

29.  The  theory  that  some  appreciable  proportion  of  the 
population  of  Roman  Britain  was  already  Germanic,  that  the 
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BflgftP '  or  CoritBiii  or  CaHeuchlani '  of  the  islnnii  might  hftvp 
wplcoraed  the  SaxoiiR  nnd  Angles  ns  distant  consius,  baa  had 
lejinied  supporters,  but  has  no  basis  eitlier  in  fact  or  in  probability. 
Tlie  Belgae  of  CaeNtr's  days  were  Gauls,  and  their  British  kins- 
men could  scarcely  have  retained,  five  centuries  luter,  any  recol- 
lection of  a  language  which  their  fathers,  if  they  had  ever  known 
it,  had  so  long  forgotten.     It  is  neither  irapo&sible  nor  impro- 
Iwble  that  on  the  northern  and  eastern  coasts  shipwrecks  and 
piratic  expeditions  may  have  founded  colonics  of  Gemmns  much 
carlifr  than  the  beginning  of  history.     But  to  base  any  his-: 
torical  theory  on  mch   contingencies   is  about   as  wise  h  tai 
accept  the  notion  that  the  German  Saxons  were  »  colony  firom 
English  Britain',  or  that  the  conquerors  of  Britain  did  not  com« 
from  Germany,  but  were  n  hypothetical  colony  from  a  hypothetiml 
settlement  on  the  Littus  Raxouicum  of  Gaul '. 
iiwKiini.       30.  Nor  again  can  any  weight  be  attached  to  the  re.siilts  ol 
uii  limn  the  careful  investigation  of  ablo  scholars  into  Welsh  sooiol  ua- 
tirjuities,  us  affecting  the  present  question  '.     If  tbo  n^rreemenfc] 
between  the  local  machinery  of  the  Welsh  lows  and  the  Anglo- 
Saxon  usages  M-cre  much  closer  than  it  has  ever  lieen  shown  i 
be  ;  if  the  most  ancient  remains  of  Welsh  low  could  be  ebowa 
not  to  1)6  much  yiiuiiger  in  date  than  the  best  established  cuS'^ 
tonvs  of  Angle  and  Saxon  jurisprudence;  the  fact  would  still 
remain  that  the  histoncal  civilisation  is  English  and  not  Celtic 
The  cantred  of  Howel  dim  may  answer  to  the  hundred  ofEdgnrJ 
Imt   the   hundred  of  Edgar  is   distinctly  the  hundred  of  thi 
Franks,  the  Alemannians,  and  the  Bavarians.     If  the  price  ol 
life  and  the  value  of  the  compurgatory  oath  among  the  Welsh 

'  Pftlgrave,  Commonwcakb,  pp.  ]6  iq.  *  Keuble,  Sozoiu,  i.  ^ 
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L^  *  The  view  propounded  by  Dr.  A.  F.  U.  SchAiunnDn,  Oottiiu;en,  iS45|fl 

^We  K.  Mkurer,  Krit.  Uebcracbaa,  i.  fi.     The  theriry  of  R»initn  militar^ 

colonic*  of  German  race  aeltled  in  Britain  At  a  much  earl'  l1 

improbable,  but  rests  on  rery  scanty  evidence  :  for  Sai.  fj 

the  kind  there  can  be  of  course  no  evidence.     But  the  im..^  .i.  ,.:.•.'  ■hh'^I 

hypotberis  lies  in  each  ctsc  in  the  misundentandiuf;  of  the  name  IJltaH 

Saxonlcum.    Soe  above,  p.  64,  f 
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re  exactly  what  they  were  arnoug  the  Saxons,  it  would  not  be  ^^| 

le  degree  less  certain  than  it  is  that  the  wergild  of  the  Saxons  ^^| 

tlie  wergild  of  the  Goth,  the  Frank,  and  the  Lombard.     The  ^^| 

Welsh  may  in  late  times  hare  adopted  the  institution  from  tho  ^^| 

English,  or  in  all  the  nations  the  common  features  may  be  the  ^^| 

•igns  of  a  common  stage  of  civilisation  ;  but  the  kiusliip  is  be-  ^^| 

the  English  and  the  German  forms.     The  Welsh  laws  ^^| 

y  be  adduced  for  illustration  and  analogy,  but  not  for  his-  ^^B 

irical  argument.     However,  we  have  uu  remains  of  such  laws  ^^| 

that  ore  not  much  later  than  the  days  of  Alfred.  1 

31.  If  it  were  ix>8sible  to  foi-m  a  clear  idea  of  the  amount  of  Kffoctof     1 

civilisation  wliich    the   invaders  already  possessed,  or   of  the  un  Ui«  onw-  J 

orgamsatiou  which  they  were  to  substitute  for  that  which  thus  I 

MBni$hed  befooL^  them,  M'e^ihould  be  better  able  to  determine  tlie  ^^J 

Bfect  which  was  produced  on  them  by  tlio  process  of  conquest.  ^^| 

Bot  as  it  is,  only  two  great  generalisations  seem  to  be  possible.  ^^B 

Hi  the  first  place,  conquest  under  the  circumstances  compelled  ^^1 

H^ouisatiun  and  migration.     The  wives  and  families  were  neoes-  Kec«^t.r      I 

Bry  to  tlie  comfort  and  continueil  e.xjstence  oi  the  settlements.  ] 

H  *-a5  not  only  that  the  attitude  of  the  Britons  forbade  inter-  J 

Barriitges ;  the  Baxous,  as  all  testimony  has  shown,  declined  the  J 

B^nuubium  of  foreign  races':  they  could  nut  give  to  the  strange  ^^H 

Hnman  the  sucred  prerogative  of  the  German  woman,  let  her  ^^| 

BtDt  their  lots  or  rear  their  cliildren.     The  tie  of  the  cof/nalio  ^^M 

Hid  the  gerig  wa.s  as  strong  as  it  had  been  of  old :  the  new  set-  ^^B 

Htments  were  called  by  Gentile  names,  and  these  names  in-  ^^H 

Halved  the  releutiou  of  the  rights  and  duties  of  the  mceijth,  the  ^^| 

Kadred.     The  invaders  camu  in  familie!?,  nnd  kindreds,  and  in  ^^| 

mie  full  organisation  of  their  tribes :  the  three  ranks  uf  men,  ^^| 

the  noble,  the  freeman,  and  the  Iset'.     There  seems  to  be  no  ^^H 

B  '  See  ikboTe,  p.  46.  ^^H 

^L*  Wbetbcr  tli«  Kentuh  Iteta  were  of  Gemuin  origin  hu  been queatioaed.  ^^H 

^Bl|iBlK-r;i{  (c<l.  Tbiirpv),  ii.  .^14,  tliinka  that  timy  were  '  unfipf  of  kindred  ^^^| 

^Kj^    K.  Muurer,  Knt,  Uebentchau,  i.  421,  tbiiikii  them  arelicuf  ancient  ^^H 

^^^iib    populntiou   who  come   U-lneeu   the   free  wealh   and   the   sUve.  ^^H 

Hphertaon,  iScoUaud  under  her  Early  Kinga,  ii.  333,  regards  the  lat  of  ^^H 

^KaAaa  «n«weriug  to  the  imtlh  uf  We&sex,  and  therefore  Britith.     The  ^^^| 

^^^^^P  uf  the  Kentish  ltt:t  was  40.  ^o,  or  80  vhillink^H  acrordini^  to  runk.  ^^^H 

^HK(  the  ceorl  bein;;  JOo  ;  LI.  Ktlielb.  §   16.     On  the  general  conditinii  ^^H 

^■^tlie  dasi,  te«  G.   K  vuu   Maurer,  Mufverfg.  i.   13-18,  Oiimin,  R.  A.  ^^H 
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reason  for  questioniog  that  the  eorl,  ceorl,  and  Iset  of  the 
earliest  English  laws,  thope  of  Ethelbert,  answer  exactly  to  the 
edliiling,  the  friliiig,  and  the  lazzus  of  the  old  Saxons.  Even 
the  slaves  were  not  left  behind.  The  cattle  of  their  native  land 
were,  it  would  appear,  imported  too:  the  store  they  set  by  their 
jMculiar  breeds  is  proved  by  the  researches  into  the  grave-places 
of  the  nations. 

It  could  scarcely  be  otherwise,  unless  we  are  to  suppose  an 
innate  prcipcnsion  in  the  adventurers  for  reproducing  one  and 
the  same  system  without  historical  connexion  under  the  most 
different  clrcumstanceB.  The  mere  settlement  of  predatory 
bands  without  their  homes  and  families  must  have  resulted  in 
their  adoption  of  the  institutions  of  the  natives,  those  natives 
being  their  superiors  in  civilisation.  They  could  not  have  re- 
produced pure  Gi'i'rann  life  and  language  from  mixed  materials, 
nor  could  they  have  retained  their  tribal  organisation  so  long 
and  so  closely  as  they  did,  if  it  had  been  shattered  at  starting. 
It  was  far  otherwise :  the  tribal  identity  was  a  reality  bound 
down  to  no  territorial  area.  The  ownership  of  land  was  the  out- 
ward expression  rather  than  the  basis  of  political  freedom;  and 
even  that  ownership  was,  under  the  primitive  system,  variable 
in  its  subject-matter,  and  in  itself  a  usufruct  rather  than  a  pos- 
session, The  tribe  yraa  as  complete  when  it  had  removed  to 
Kent  as  when  it  stayed  in  Jutland:  the  magistrate  was  the 
ruler  of  the  tribe,  not  of  the  soil :  the  divisions  were  those  of 
the  folk  and  the  host,  not  of  the  land  ;  the  hiws  were  the  usages 
of  the  nation,  not  of  the  territory.  And,  when  they  liad  found 
their  new  homes,  the  Angles  at  least  left  a  desert  beliind  them  ; 
for  in  the  daj-s  of  Bcdt'  (he  Anytdus,  the  land  between  the  con- 
tinental Sa.xons  and  Jutes,  whence  the  Angles  came,  still  lay 
without  inhabitjint ',  testifying  to  the  truti  of  the  tradition  that 
they  had  gnne  forth  ohl  and  j-oung,  noble,  gentle  and  s'miple. 


I 


■ 


pp.  .^o.^-.^oq;  and  on  their  posilion  u  n  part  of  the  Saxon  nalioualitjr.  on 
which  their  iniporlancu  an  illustrating  tlie  luigTKtion  tlepeniLi,  i,<x  above, 
pp.  49-53. 

'  Bede,  H.  £.  i.  }$:  'J3e  ilia  patria  quae   Angulu*  dicitur  ct  kb  en 
tempore  URjae  h"*  «  deaertai  inter  provincias  Jutarum  et  Sox- 
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free  and  slave,  their  flocka  and  herds  with  them.  "We  may  fairly  Amount 
argae  that  the  amount  of  social  and  political  orgauisatiou  which  brongiitbj 
the  SaxouB  brought  with  them  to  Uritain  was  not  less  than  the  uu.""""' 
sum  of  common  civilisation  possessed  by  them  and  their  German 
kinsfolk  in  the  eighth  century,  and  that  whatever  differences 
existed  in  the  eighth  century  were  due  to  causes  which  had 
worked  in  one  or  both  of  the  nations  since  the  fifth.  Ou  their 
arrival  in  Britain,  then,  the  Saxons  had  their  threefold  division 
of  ranks  :  they  had  the  association  of  the  vicus  or  township,  and 
thmt  of  the  poffut,  whether  or  no  it  bore  the  name  of  hundred  ; 
tome  remains  of  the  mark  system  of  laud-ownership  and  culti- 
vation ;  the  principle  of  election  to  public  functions ;  and  the  tie 
of  the  kindred  still  preserving  its  legal  rights  and  duties.  It  is  Expuui< 
unnecessary  to  suppose  that  a  migrating  family  exactly  repro-  iiutitiiUoiu. 
duccd  its  old  condition  :  it  is  more  probable  that  it  would  seek 
larger  scope  for  extension  and  mure  abundant  areas  of  cultiva- 
tion :  the  adventurer  of  the  conquest  might  seek  to  found  a  new 
family  of  nobles :  every  element  of  society  would  expect  ad- 
vancement and  expansion.  But  all  allowance  being  made  for 
this,  the  framework  of  the  older  custom  must  have  been  the 
framework  of  the  new.  No  creative  genius  can  be  expected 
among  the  rude  leaders  of  the  tribes  of  North  Germany.  The 
new  life  started  at  the  ])oiut  at  which  the  old  had  been  broken 
off.  Hence  we  can  scarcely  sup])oBe  that  the  mark  system  was 
developed,  lived  its  life,  and  faded  away  on  English  soil';  or 
tliat  it  is  necessary  to  Wgin  the  story  of  English  civilifation  by 
comparing  the  state  of  Britain  in  the  fifth  ceutui-y  with  that  of 
Germany  in  the  first.  Even  if  old  ties  were,  more  than  we  need 
ruppuse  likely,  broken  in  the  process  of  migration,  the  names, 
functions,  and  rights  of  the  magi&trutvs,  the  principles  of  cus- 
tomary law  and  local  organisation,  survived  and  took  new  root 
and  grew. 

32.  But  in  the  second  place,  the  tvrocess  of  migration  and  Bur«it)r' 

1  11,1  linn  of  H» 

comuiest  must  have  iirodiicfd  tuch  elmngi-H  as  are  traceable  at  r<wiii«of 

.....  ^  ,         ,  «io  iui«r»- 

Ihe  uegiuiuug  of  our  national  lustpry.     it  must  have  produced  tiva 

'  'lite  iniporteDov  of  thU  aeenu  lo  hsvc  been  overlooked  by  Keinble  in 
bii  inralunulr  work  on  the  Saxoni  in  England. 
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roynlty,  and  the  iraj>ortaut  politicnl  appurtcnourrs  of  royalty' 
The  Suxoics  liiid  uo  kiiiys  iit  Ijoiue,  but  they  create  kiugdoiua 
Britain.     The  testimony  of  tradition  helps  to  confirm  wlwt 
a  sufficiently  safe  inference.     According  to  the  C'hi  > 
Brito- Welsh  in  A. d.  443  invited  to  Britiiin  the  Etbel:;! 
Angles:   in  a.k.  449,  uudrr  two  htrrtogat,  Hengist  and  Uomv, 
the  strangers  came  :  in  a.d.  455  Hvugist  and  At-BC  his  bou  came 
to  the  kingdom'.   In  a.d.  495  'came  two  eaklorinen  to  Britain', 
Cerdic  and  Cynric  ; '  in  a.d,  519  tlioy  became  kings  of  the  We 
Baxons.     In  Northnmbriu  and   East  Anglia,  when  the  '  pr 
ceres'  had  in  long  rivalry  occupied  province*  ami  fought  buttle 
they  set  up  out  of  the  most  noble  a  king  over  them  *.     In  1 
case  the  erection  of  the  throne  was  probably  the  result  of  1 
great  victory,  or  of  the  jK'riuaneut  sceurijig  of  a  definite  t« 
ritoi-y ;    but  tlie  iustituUou  was  not  u  transference  of  Briti 
royalty :  the  new  kings  are  kings  of  the  nations  which  they 
led  to  conquest,  not  of  those  they  had  cou<{uercd '.     Ln 
caee  the  sou  is  named  with  his  Mher  as  sharing  in  the  fir! 
assumption  of  the  title,  a  i-ecoguition  of  the  hereditary  character 
which  is  almost  the  only  mark  distinguishing  the  German  king 
ship  from  the  elective  cliieftaiuship.     The  royal  houses  tbu 
founded  assume  a  divine  pedigree ;  all  truce   their  origin 


'  Soe  Allen,  Inquinr  into  the  Ki«o  aud  Growth  of  the  Roy»I  Prerag»ti«l 
^Lond,  1849),  pp.  164,  165.  DethuiKuo-Hollweg.  CivIlprooeM,  iv.  <A 
g'lvm  tereral  instancea  iu  whii-k  the  separation  uf  a  tribe,  by  tuisrnttiaif 
from  the  nation  to  which  it  belong,  is  followed  tiy  the  inalitution 
royalty.     See  al»o  Tttviv-    ^--m.  Conq.  i.  74,  75, 

'  Chr.  8.  Mon.  Hii«t.  i  .:-i,  J99.  •  lb.  p.  300. 

'  e.g.   'Kogninn  Nii  r.iriiin  iucipit  .\iii'  anno  regrni  Kinri^. 

Cum  eiiim  procerea  An'^loriini  multis  ct  inugniA  prueliis  f>atriMn  illain  fill 
•ubjugauent,  Idam  quendam  javenem  nobili»simum  sibi  re^jivni  oonttf 
tuerunt;'  U.  Hunt.  p.  71J. 

''  The  origin  of  royalty  is  regarded  by  Kemble  a«  '  rooted  In  the  Gen 
iiiind  aud  inilitutioin.,'  Saxonii,  i.  137  ;  bo  also  Betyr  "   "  '"    IS 

proceiw,  iv.   84.     Allen  rci<«rds  it  aa  repo^ant  tu  • 
mum  and  (u  a  phantom    borrowed  from  im]""-'.' 
p.  14).     Tha  cuiiimon  theory  that  it  wa«  thf 
•ucceonriil   odventurvr  Bc«m«  to  mt  i<ii  a  iiij- 
of  the  eoniitatiiii 

•  Bethmaiiu-Hollwa^.riWIprtiflet*,  iv,  94.96,  holding  that  nubility  ghr» 
'  '     lit^r  ihrhercditikry  (UeccMJo 

lift  of  luouarvby  Iu  tb«  t 
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Woden;  and  when  tbey  becume  extinct  the  independeuce  of 
their  nation  comes  to  au  end.  As  the  extension  of  the  Frank 
dominion  by  the  victories  of  CIoWb  resulted  in  an  enormous  en- 
hancement of  the  roynl  authority  of  the  Me^o^•ings,  so  the  con- 
quest of  Britain  by  the  English  may  be  said  to  have  necessitated 
the  creation  of  the  royal  authority  in  their  new  home.  It  would 
seem  that  the  change  of  government  followed  almost  necossarilj' 
ou  the  creation  of  the  new  nationality ;  aud  the  example  of 
Frank  conquest  may  have  led  the  Saxons  to  adopt  the  mou- 

arrhic  form.     The  nation  is  no  longer  one  of  a  cluster  of  kin-  lucharac- 

.  .  ,  .  ...      **"■  ■■'  ^■ 

dred  nations,  or  itself  a  cluster  of  tribes  united  only  in  religion  pniwnUng 

,,  .,  .,.,  .  ii.-»tl<.n»l 

and  language;    it  has  to  assert  an   identity  that  requu-es  a  unity. 
distinct  representation,  a  unity  of  which  it  has  become  more 
conscious  than  it  was  Iwfore.     It  can  no  longer  safely  eudure 
divided  coniiuand,  it  mutit  have  a  king  who  can  deal  with  kings. 
Unquestionably  individual  prowess  and  ainliition  determined 
the  change,  but  these  deeper  causes  must  have  led  the  people  to 
acquiesce  in  it.     For  a  hereditary  king,  however  limited  his  AdvaD- 
authority  may  be  by  constitutional  usage,  is  a  stronger  power  iiArwiiurjr 
than  on  elective  magistrate:  his  personal  interests  are  the  Ln- 
terestB  of  his  people,  which  is  in  a  certain  sense  his  family :  he 
toils  for  his  children,  but  in  toiling  for  them  he  works  also  for 
the  people  whom  they  will  have  to  govern ;  he  has  no  tempta- 
tion to  make  for  himself  or  them  a  standing-ground  apart  iwva 
hi?  people.     He  is  trusted  also  with  ureater  power :  he  becomes  .Sii|wri..rHfl 

'  :^  1  of  Uic  kinf  1 

the  reguhir  leader  of  the  host,  or,  if  disabled  by  age,  its  guide  u>  tho 
wid  counsellor  ;  be  undertakes  the  maintenance  of  the  national  i.rimei»,  *  < 

,     re]u)un  for 

peace,  aud  executes  justice  on  the  breakers  of  it ;  his  power  is  iui..|.tuig 
co-ordinate  with  that  of  the  national  council,  not  subordinate  to 
it,  or  a  mere  part  of  it.  Altogether  bis  position  is  stronger  and 
imipe  dignified  than  that  of  the  princeps.  He  enters  at  the  same 
time  into  a  sliare  of  tlie  common  stock  of  the  historic  dignities 
of  kings.  More  can  scarcely  be  affirmed  until  we  come  to  ages 
in  which  we  have  clearer  data. 


CHAPTER  V. 


TH£  ANGLO-SAXON  STSTZM. 


Tits  Anglo- 
Haxitll  «7S- 
Icm. 


8S.  Anglo-Sainn  lystein. — S4.  Continuity  of  terminology. — 35.   AHo 
ment  and  <U>iBion  of  land. — 36.  Primitive  tenure.— 37.  Ronki  anil  cU 
of  men.— 38.  The  family.— 30.  The  towiwhij).— 40.  Tlie  pari.U.— 41.  Till 
ing  and  frankpledge. — 42.  The    dependent   township. — 43.  Court   of 
township. — 44.   Tl>e  burh. — 45.   The   hundred   or   wapentake. — 44. 
hundred   court. — 47.   The   Liberty   or   aoken. — 48-   The   »hif«. — 4''. 
ealdorman  and  ihetiff, — 50,  The  Hhiremoot. 

33.  Wk  ore  scarcely  ju.stified  in  applying  the  name  of  gyst«n 
to  any  theoretical  arrangement,  by  which  the  several  notices 
constitutional  matters,  scutti-reil  through  tlic  AiiKlo-Saxon  bil 
lories,  laws,  and  charters  during  a  period  of  six  centuries,  cau 
he  liariuouiscd.     To  do  so  would  be  to  disregard  both  the  de- 
velopment whici  certainly  took  place  in  the  uutioual  character 
and  organisation,  and  the  several  disturbing  causes  which  gH¥ 
to  that  development  some  part  at  least  of  its  character.     On  tl 
other  hand,  as  we  have  scarcely  any  materials  for  detcruiiuiii 
the  Btej)s  of  such  advance,  and  as  at  the  close  of  the  period 
find  only  such  organic  diQorences  between  the  common  j«>lity 
the  earliest  and  that  of  the  latest  ages  as  can  easily  hv  uccuunte 
for,  we  are  at  once  compelled  to  fall  Imck  ujioii  such  a  gener 
theory,  and  an!  to  u  certain  extent  jui^tified  in  the  B])eculatioi| 
The  disturbing  causes,  though  startling,  are  not  pcrmanenH 
])ot<L-ut;   and  they  proceed  from  agencies  closely  analogous 
those  already  at   work  in   the   nonnul  action   of  society ;    tl 
Danish  conqucKl,  and  even  the  Norman,  hastens  and  precipitate 
events  thai   nrc  already  working  to  completion.     But  the  At 
velopmonts  Utcmsdves  are  ratliei'  imlitical  and  dynastic  tbn 
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constitutioual  or  admiuistrative ' ;  they  are  the  grentest  in  the 
upper  raiigcs  of  the  fabric,  sind  leave  the  lower,  in  which  we 
trace  the  greatest  tenacity  of  primitive  institutious,  and  ou  which 
the  permanent  continuity  of  the  modem  with  the  ancient  English 
life  depends  for  evidence,  comparatively  untouched.  It  is  pos- 
sible  then  to  gather  into  two  or  three  general  groupings  most  of 
these  features  and  their  known  developments. 

34.  In  attempting  to  draw  such  a  sketch  of  the  system  and  to  i 
trace  its  connexion  with  that  of  the  Germania,  we  have  the  great  <>'  the 
advantage  of  lieing  able  to  use  a  distinct  and  intelligible  ter-  Kngiuh  ter- 
minology. Hitherto  we  have  been  indebted  for  all  onr  informa- 
tion to  Latin  authors  whose  nomenclature  could  not  be  safely 
regarded  as  more  than  analogous  to  that  of  the  ancient  Germnus, 
and  we  consequently  run  a  certain  risk  in  arguing  from  their 
expressions  as  if  they  had  an  ascertained  and  invariable  definite 
ibrce.  It  would  be  at  tirat  sight  somewhat  rash  to  argue  from 
the  use  of  such  words  as  princtps,  dux,  jmgxu,  vicui,  ccmcUium, 
dvUtu,  nobilis,  and  servtu,  either  that  they  always  involve  the 
same  idea,  or  that  that  use  is  altogether  unaffected  by  thi'ir 
common  application  to  Roman  ideas.  Is  the  word  prineqts  a 
definite  translation  of  some  German  word  ?  is  it  a  mere  general 
expressioii,  like  our  '  prince '  or  '  chieftain,'  that  may  cover  a 
nmnbcr  of  merely  nuulogous  relations,  or  has  it  an  implicit 
relation  to  some  Roman  function,  having  been  applied  to  the 
Qexman  in  consequence  of  some  fancied  resemblance  i  It  is 
most  fortunate  for  us,  as  we  have  to  rely  on  Caesar  and  Tacitus, 
that  the  former  was  obliged  by  circumstances  to  form  a  clear 
ion  of  the  differences  of  the  barlwiriau  systems  with  which  he 
brought  in  contact ;  whilst  Tacitus  wrote  from  singularly 
good  iaformation,  and  is  unrivalled  as  a  writer  for  cleaniess  of 
perception  and  distinctness  of  expression.  The  confidence  which 
we  derive  from  their  cousistcnt  and  precise  use  of  words  is 
bume  out  fully  when  we  come  to  the  investigation  of  later 
authorities.  In  the  Ecclesiastical  History  of  Bode  we  find  the 
very  same  wonU  used  and  in  the  same  aeiises.  Bi-de,  writing  in 
K  foreign  language,  would  be  even  more  likely  than  (.'nesar  and 

'  See  I'lirtlier  on,  I'bupter  VII. 
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Tacitus  to  use  tlie  same  words  to  express  the  same  things  ; 
buying  a  great  acquaintance  with  classical  Latin,  would  jiruL 
use  also  the  mort  approved  words.     The  princepn,  dux,  iiobi 
vieut  of  Hede  are  the  ].rrince}ts,  dux,  nobilia,  vicM  of  Tacitus, 
hundred  and  fifty  years  after  the  death  of  Bede  hia  History  ' 
trjiuslfited  into  Englisli,  most  probably  under  the  eye  of  Alf 
and  in  this  translation  again  the  same  Englisli  words  are  ua 
regularly  and  almost  uniformly  as  giving  tlie  sense  of  the 
Latin.     As  the  functions  of  the  offices  thus  denoted  are  the  sikj 
iu  the  History  of  Bede  and  in  the  laws  of  Alfied,  we  have  a  1 
between  the  primitive  and  the  medieval  systems  which  no  criticiJ 
is  strong  enough  or  sharp  euougli  to  sever. 

35.  The  exact  process  by  which  the  transference  of  the  Ger 
institutions  to  Britain  was  effected  is  not  recorded :  nor 
necessary  to  suppose  that  it  was  uniform  in  the  several  stal 
and  settlements.     In  some  caees  it  may  have  been  accomplisb 
by  uucomiccted  bauds  of  gqaatters,  who  took  poesession  of  j 
uninhabited  tract,  and,  reproducing  there  the  local  system! 
their  native  land,  continued  practically  independent  until 
whole  surrounding  districts  were  organised  by  a  central  state* 
power.     Li  other  cases,  the  successful  leader  of  a  large  colonyJ 
a  victorious  host,  having  conquered  and  exterminated  the  uativ 
must  have  proceeded  to  divide  their  land  according  to  » 
scheme.     The  principle  of  this  allotucut  he  would  find  in 
organisation  of  his  host.     That  boat  wii.s  the  people  in  ar 
divided  into  hundreds  of  warriors,  sustained  and  united  by  i 
priucij)le  of  kindred.     When  the  war  was  over  the  host  becu 
again  the  people :   the  hundi'cds  of  warriors '  would  reijuir 
territory  iu  the  new  land  to  com{;i«nsate  tliem  for  what  they 
left  iu  the  old,  and  this  when  allotted  to  them  they  would  et 
divide  accoriUug  to  the  divisioub  of  the  kiudi'eds:  and  in  sil 
case  the  Anglo-Saxon  village  might  reproduce  the  name, 
local  arningemeuls,  the  very  i>er»oiittI  r<'Ialion8  of  the  Oer 
home.     The   isolated  itettlemcnU   would   lie   then   incor]>oml 
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and  receive  a  share  of  political  rij^hts  and  duties.  A  regular  Cuivfoifno*! 
kod  anthoritntive  divipiou  would  prevent  tribal  quarrels  for  the  "»ii"tm"n™ 
posseseion  of  the  l>est  districts,  and  would  niauitnin  the  national 
strenffth,  the  military  organisation  which,  on  the  hj-pothesis  of  a 
luiphazard  and  independent  appropriation,  must  have  broken  up 
nnd  perished  long  before  the  necessity  of  defence  was  past-  This 
principle  of  allotment  would  do  no  violence  to  the  pride  or  am- 
bition of  a  German  host';  in  the  time  of  Caesar,  it  was  thus 
that  the  ehieftnius  of  the  tribes  provided  for  the  annual  resettle- 
ments of  the  pagi ;  and  long  after  the  Saxon  migration,  it  was 
the  rule  with  the  Norsemen'.  As  in  the  fifth  century  the 
Vandals  divided  pro-consular  Africa ',  as  in  the  ninth  Halfdaue 
divided  Nortliumbria  and  his  fellow  kings  their  conquests  in 
Mercin  and  East  Anglia  *,  so  in  the  fifth  and  sixth  centuries  the 
kingdoms  of  Wessex  and  Kent  must  have  Ijeen  portioned  out. 
It  does  not  follow  that  the  division  was  in  exact  proportion  and  Allotment 

,  not  neoe»> 

tvmmetiT ;  that  every  kindred  contained  the  same  number  of  •"»>■  nni 

*  *  .  fonu, 

houeeholds,  or  that  every  pagiia  or  '  hundred  '  contained  the  same 
number  of  townships  :  or  that  the  early  independent  settlements 
were  reduced  to  an  equality  of  area  with  the  newer  and  more 
ppguUrly  constituted  ones.  The  numlier  of  acres  assigned  to 
lach  family  may  well  have  been  determined  by  exact  rules,  but 
the  district  assigned  to  the  township  as  a  whole  may  have  been 
marked  out  by  natural  boundaries.  The  centtnae  or  hundreds 
of  the  host,  which  in  Tacitus's  time  had  become  an  indefinite 
Btunlter,  may  have  been  still  compelled  to  maintain  a  corporate 
ci/mpleteness,  and   yet  have  occupied   in  peace  areas  of  very 


'  It  b  onneceasary  to  refer  to  the  lyitem  of  tripartite  divinon  adopted 
\}j  the  Burgandiaiu  and  otlier  conqneron  of  the  Roman  empire  on  the 
mntinent,  for  there  axe  no  tntcen  of  such  a  pinn  in  England.  See  nn  them 
KanifTijr,  Rom.  Recht  im  Mittelalter,  i.  196,  300,  310,  331  ;  Hallam, 
Middle  Ages,  i.  146  ;  Allen,  Prerogative,  pp.  193-195. 

'  (Jodped  Crovan  offered  to  divide  the  IJle  of  Man  by  lot  among  his 
(i41oirer«  ;  Cbrun.  Manniae  (ed.  Munch',  p.  4  ;  Kemble,  Saxona,  i.  90. 

'  r;ilil...n.  viii.  217,  J28  ;   G.  L,  von  Maiirer,  EInlcitg.  p.  71.      '  Exer- 

Anam  vel  prcxoniularem  funiculo  hereditatia  diviiit;'  Vicinr 

;  -.t.  per«.  Vand.  i.  4.     So  the  tradition  of  Normandy,  '  ilUm 

i'Tr..iji  Etiis  fidelibua  funiculo  divisit ; '  Dudo,  p.  85;  Thorpe'u  Lappen- 

l'>n,",  lii.  18.     The  term y«niV«/i«Aef»f/(yaf»>  is  borrowed  from  the  Vulgate, 

l>euL  X7CX.  9:  Pa.  civ.  11. 

'  ChT.  Btx.  A-D.  876,  877,  880. 
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different  character  and  dimensiona.  A  perfect  and  symmetric 
division  of  the  whole  land  would  be  possible  only  on  the  theory 
thnt  the  colonising  peojile  were  numerous  enough  to  occupy  it. 
That  they  were  not  Ls  proved  l)y  the  existence  of  the  public 
lands,  on  the  exact  character  of  which  some  important  ques- 
tions of  Anglo-Saxon  history  turn.  Ultimately  no  doubt  a 
territorial  arrangement  of  hundreds  and  townships  did  cover  the 
land  exhaustively  ;  but  that  result  was  attaiued  only  when  the 
personal  basis  of  the  hundrc<l  was  entirely  lost  sight  of,  and  the 
term  had  a  geographical,  or  rather  an  administrative,  application 
only.  Then  the  judicial  organisation  of  one  hundred  extended 
to  the  borders  of  the  next,  the  public  lands  were  included  within 
the  same  administrative  district,  and  the  name  of  hundred  ceased 
to  have  any  numerical  signification.  So  the  inequality  of  tfalH 
existing  divisions  may  partly  be  accounted  for'.  ^B 

The  existence  of  the  classes  of  nobles,  freemen,  and  Isets, 
among  the  conquerors,  would  seem  further  to  imply  the  existence 
of  larger  and  smaller  private  estates  *.  The  extent  of  the  land 
unappropriated  to  the  simple  freemen  must  have  left  it  open  for 
the  new  king  to  reward  his  chief  followers  with  extensive  grants, 
even  if  they  did  not  frum  the  first  claim  a  larger  share  in  tU^^ 
allotment.  On  these  domains  and  on  the  public  land,  the  Iraf^J 
would  find  their  home  and  occupation :  the  remnants  of  the 
native  race  would  find  more  lenient  treatment  than  they  could 
expect  at  the  hands  of  the  common  freemen,  and  might  return 
as  cultivators  to  the  land  which  had  been  their  own.  But 
although  such  estates  arc  found  existing  as  soon  as  documentary 
history  begins,  their  origin  cannot  be  safely  referred  to  this 
cause  only ;  for  even  if  absolute  equality  were  the  rule  in  the 
original  division,  the  extinction  of  families  and  the  transfer  of 
small  estates  might  easily  throw  an  accumulation  of  land  into 
the  hands  of  a  single  owner ;  and  on  the  otiier  hand  the  public 
land  afforded  a  supply  from  which  new  properties  might  be 
carved  continually,  without  any  regard  to  size.  In  all  respects 
except  those  resulting  from  ownership  these  estates  might 

c  :  p.  103,  below, 
tun^jsrccht,  i.  4, 
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and  teem  to  have  been,  regulated  by  the  same  machinery  as  the 
townships  of  simple  freemen  ;  but  the  relations  of  the  cultivator 
of  another  man's  land  to  his  lord  belong  to  another  prirtion  of 
our  investigation. 

The  general  conclusion  at  which  we  arrive  is  that  there  must 
hare  been,  over  a  large  portion  of  each  colony,  a  regular  allot- 
ment of  land  to  the  bodies  of  colonists  united  in  their  native 
land  by  the  tie  of  blood  or  of  neighbourhoo<l,  and  for  the  moment 
represented  by  the  divisions  of  tlie  host ' ;  that  these  allotments 
varied  according  to  the  numbers  of  the  kindred,  the  portion 
■asigned  to  a  single  family  or  house  being  a  hide  of  land ';  thai 
beiidea  theee  tie  nobles  or  other  great  men  received  grants  of 
estates,  or  perhaps  attached  themselves  to  the  political  centre  on 
the  condition  of  retaining  estates  which  they  had  already  ap- 
propriated ;  and  that  the  surjiIuB  land  remained  the  common 
property  of  the  nation.  This  surplns  land  during  a  long  period 
after  the  first  invasion  would  go  ou  increasing  as  the  Britons 
were  driven  farther  westward  :  after  the  conversion  it  furnished 
llie  Stock  from  which  the  monasteries  were  endowed,  and  by 
grants  to  them  and  to  individuals  it  was  much  diminished,  until 
finally  it  became  mere  demesne  of  the  king. 

36.  The  question  of  the  primary  allotment  leads  directly  to 
that  of  the  primitive  tenure.  The  possession  of  land  was,  even 
whilst   the  idea  of  nationality  was  mainly  a  personal  one,  the 
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'  KonMe,  Saxona,  i.  69-71,  1 25. 

'  On  the  -vexed  question  of  the  extent  of  the  hide  it  is  notncoeisary  here 
to  dilfttc  :  Kemble,  Saxons,  i.  88  sq.,  attempta  to  fix  it  at  thirty-three  acre« 
or  Ihereatxiuu,  or  no  acrea  of  a  lize  one-fourth  of  the  present  acre.  But 
althou(;h  tiia  argument  obviate*  many  iliflicnltiea,  it  opcna  the  way  fur 
many  mure.  Grimm,  R.  A.  p.  JSS.giTea  several  pasnagea  in  which  the 
Gemuu]  lio>ta  is  made  to  contain  thirty  or  forty  arres.  The  mansus,  mansa, 
masras,  caasatum,  terra  aratri,  of  the  charterti  are  all  interpreted  to  mean 
th*  same  thing,  although  they  may  have  had  local  ditferonces.  Hee 
Bubertaon,  Uistorical  Essays,  pp.  88-101  :  G.  L.  von  Maurer,  Kinleitg. 
p.  I30.  The  later  hide  was  no  doubt  1 20  or  100  acres.  It  is  ])Oiu>ibli.-  that 
■otne  of  (he  greatest  inconsistencies  in  the  use  of  these  words  mny  arise 
f:  '"fing  used  to  express  the  whole  share  of  one  man  in  all  the 

(  1  illage.     A  hide  of  thirty  acrrs  in  a  system  of  common  cuUiva- 

Uoii  woui  I  represent  such  an  allotment  in  each  of  the  cultivated  areas,  1.  e. 
if  there  we»K  four  common  fields,  it  would  be  130  aoros.  But  this  will  not 
ciptain  all.  On  the  Domesday  hide  and  on  the  question  generally,  see 
Round.  Feudal  England,  pp.  3(>-44- 
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iMulgt',  if  not  the  Viftsin,  «f  nil  political  nud  constitutional  riplit 
C)u  it  depended,  wliini  the  persounl  idea  yielded  to  tlie  tterritoriaL 
the  rights  ond  obligationa,  the  rank,  value  and  credibility  of  1 
memWr  of  the  l)ody  politic;  it  beciime  the  basis  as  well  as  th^ 
taugible  expreasion  of  his  status.  According  to  the  tenure  bj 
which  it  was  held  very  much  of  the  internal  and  external  hist  or 
of  thi'  nation  changes  its  aspect.  It  is  wrong  to  suppose  that  i 
early  stage  of  Booiety  is  favourable  to  simplicity  in  det«rminir 
the  character  of  tenure  and  the  relations  dependent  upon  it 
Simple  as  the  origin  of  projierty  ni«y  have  been,  we  have  nd 
liistorical  data  concerning  it,  and,  when  the  subject  does  conil 
within  the  ken  of  history,  it  is  anything  but  simple  and  iiniforn 
In  (he  early  Germanic  system  it  is  difficult,  as  we  have  seen,  t« 
prove  the  existence,  except  by  way  of  inference,  of  any  deter^^ 
minate  property  of  land  in  severalty ;  the  original  gift  comeft] 
from  the  community  of  which  the  receiver  is  a  member,  the  , 
is  of  itself  mainly  of  the  diameter  of  usufruct,  the  iiold  is  ide 
rather  than  actual ;  except  in  his  own  homestead  the  freeo 
can  but  set  his  foot  on  the  soil  and  say,  'this  is  mine  this  year,1 
next  year  it  will  be  another's,  and  that  which  is  another's  uowj 
will  be  mine  then.'  It  is  only  by  way  of  further  inference  thftl 
we  discover  that  there  must  have  been  larcjer  and  smaller  pro 
perties  ;  the  larger  held  by  those  who  hail  to  support  a  largri 
household,  the  magistrate  with  his  eomitatus,  or  the  noble  witil 
Lis  great  train  of  kinsmen.  Without  conjecturing  how  thfl 
change  took  place,  we  may  safely  assume  that,  although  trac« 
still  remoin  of  common  land  tenure  at  the  opening  of  Anglo^i 
Saxon  History,  absolute  ownership  of  land  in  severalty  wa 
■nd  established  and  becoming  the  riile.  AVe  may  then  regard  th^ 
land  as  referable  to  two  great  divisions:  that  which  was  held  bjl 
individuals  in  full  ownership,  and  that  of  which  the  ownemhij 
was  in  the  state ;  the  intermrdinte  case  of  lands  held  by  Iocq 
communities  in  common,  and  uxed  iu  common  by  the  owners 
land  as  appurtenances  to  their  several  estate,  may  be  for  th« 
moment  put  out  of  sight.  The  lan<l  held  in  full  ownership 
might  l>e  either  mi  inherited  '  or  otherwise  neqaired  portion  of 
*  For  Uiii  tbe  word  ttM  U  iu««]  hj  KeinbU,  MHiiun,  Maorvr  a  nil  <>tli« 
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or  au  estate  of  saoli  full  ownership  creatod 
out  of  ll»e  pnlilic  Uuid.  Both  thest'  Luve  been 
I  •»  TOining  tuuier  the  contiueiital  deuomiuatiou  ' alod ' ;' 
Wl  tile  C^nm^r  IuoIcb  for  it«  evidence  in  the  pedigree  of  itsuoou 
or  iu  tbe  wiioess  of  tlie  tommunity,  while  the  latter  can 
tlw  charter  or  book  by  which  it  is  created,  and  is 
(ilWd  'boeUad^.'  As  the  primitive  allotments  gnulually  lost 
Amt  liiatonad  character,  and  the  primitive  luudes  uf  transfer 
Wwiaa  ohwlvte,  the  use  of  written  records  took  their  place, 
ihhoogb  mnch  must  etill  hiive  been  held  by  onatomary  title'. 

*ritm<m  land;  bot  wbcoever  the  worJ  occiim  in  hutory  it  is  oquivalenl 

iu  ' jMtoit.'  aad  liaa  no  apecial   reference  to  luvied   estate.     See  Beile, 

B-  K.  HL  I,  t,  9,  »S,  iu.  ftc.  ;  and  the  Anglu-Saxon  Gtwptilii. 

*  TW  ward  owd  doc*  not  occur  in  Auglu-Saxon  documents  before  the 

Cb  omtiirjr,  wliaii  it  ap]>e*n>  in  the  Lutiu  of  Cnuate's  Uwa  in  the 

:  MS.  ■•  tlw  equivalent  of  bOclaiu]  or  hereditat.    Solunid,  Geaetze, 

Jy  fiw  t4io  raucli  ini|K>rt&oce,  oa  re(,'ardii  Constitutional  History, 
WKi^  kUacitoJ  to  the  t«riua  UwHand  and  Jolktand.     The  explanation* 
•ft  diffsmit  (teriods   are   coUecteil   l>y  Srhniid,  Geset?^,  &c.  p.  sjS. 
tkoaght  thai  b-x>klaQd  implied  a  K-nttti-n   title,  whilut  folkUud 
id  <B  the  witueoa  of  the  fie-jple,  and  llii«  iutorprclaiion  is  udw 
1  fcjr  l<^M  ><itiqaarie<i.      Vereliui  inter^ireted  bookland  a»  feudal; 
IhrOwiil  booklant)  feudal,  and  folkland  alodial ;  and  was  followed 
(jpQnBUa  uuGanfip.      Even  Pid^Tave  connected  folldand  with  tlie  oda), 
Md  i—Ml><  arith  Wnlaml.      On  the  other  hand,  Somner,  LAmbord,  Lye, 
•«l>fr  iilereil    booklaud   to   be  freehold  held  under 

ifcutii    I  >t  the  will  of  the  lord.     The  contention  that 

^iHlfin  -  I   u  .  w.^u4kl  pro[>erty  wa«  propounded  by  Allen,  On  the 

^«Vg»s  =-i^3i    tm<i  accepted  by  Kemble,  Saxuna,  i.  28q;    K. 

psckjko.  i.  69,  107  ;  Hollaiu,  Middle  Ages,  ii.  406  410; 
Varwaliungsrecht,   i.  4.     The  Anglo-Saxon  law  of  Land  i<  fnf 
I  by  Mr.  M.  C  Lodge  in  '  Kiuaya  on  Anghj-Saion  Law,"  Y, 
Ml.  3j  w).    Mr.  L^otli^,  in  the  Eouy  above  referred  to,  diridea  Aa^tn- 
laad'iiito  eatatoa  <»-eate<l  by  book,  'bookland,'  and  estata*  that*** 
I  tyiMled.      The   Ijktter  claas  he  divides  into  three,  (1/  th«  '/amVf 
<m  'yrMAiad  : '   bcl«l  l>y  the  individual,  created  by  otuAoaiary  U»  ;^«<» 
taWitaaoe,  •obi«--t  to  certain  riyhts  ('f  the  faiidly  r    '  "^  —•  - 


U*  er  tin]*  alioiuable  with  their  cuiiscut.  owl  liaUa  t»  Iw  kMtf4aM 
triiK-la    n«r<^«»i**»  '■     tl'e'»f<«'e  winivnlent  to  lh«   vWmI  *Mj 
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All  thf  laud  tbut  is  uut  so  accounted  fur  ia  public  luiul,  o<>[ii- 
[irii<iug  llie  wliulu  urea  that  wab  uut  nt  llie  origiuul  allutuieul 
ub&igued   to   iudividutds  or   communities,   aud    tLut   truA  not 
BubBe(|ueutly  divided  iulu  eatates  of  buoklaud.   Thiis  couistitut 
the   staiidiug   treasury  of  the  country :    uo  alieuation  of 
part  of  it  could  be  made  without  the  couseut  of  the  nation 
couucil.     The  charters  that  dtinl  with  it  are  cou^trued  to  imp^ 
that  individuals  might  hold  jKjrlious  of  it  Bubjecl  to  rents 
other  services  to  the  state,  from  which  the  ownem  of  alods 
booklaud  were  exempt.     The  three  obligatioua  of  the  Jip-d 
mihtary  sei'>'ioe,  the  repaii"  of  bridges,  aud  tlie  muiuteuauco 
furtihcatious'  were  incumbent  on  all  freemen,  aud  thenfore 
all  holders  of  land  whether  alodial  or  not.     Out  of  this  sto 
were  cre»ited  estates  for  life  or  lives;  they  were  alieuabli>  on 
to  the  extent  of  the  right  possessed  by  the  holder ;  he  migh 
by  teiitameutary  di8]>ositiou  express  a  wish  for  the  disposa] 
llicm,  but  a  distinct  act  of  the  king  and  witan  was  nece 
to  give  operation  to  such  provision ;  the  ownership  continue 
to  refcido  in  the  stste,  and  the  proceeds  to  furnish  a  portion  < 
the   revenue.     This  disposition   of  the   public  land,    if  indee 
the  inteipretatiou  of  the  charters  is  correct,  was  peculiar  to 

tiBcd  in  Alfrcil'i)  Badexequivalent  topoweMioorpoaaeiisiiinoiiU.    htttlan 
ivhtt  ia  fnittfutioiir*  jimeduinim,  H.  E.  iii.  14.     In  the  Lntin  of  AIfrt»C 
Uws  (»rt.  .^l),  it  is  terra  lieretlUaria;    in  AtheUtan,  vi.  1,  it   in  tor 
tettainentulu ;   in  Eil^nir,  ii.  3,  it  it  feudiim  ;   in  Etbclred,  I.  i.  14,  lih 
terra  ;  iu  Cauutr,  i.  11,  heredilwi  or  ii\od\*in,  though  the  (JMUite  \i  •  mo 
re-eoAotuient  of  Edgar,  ii.  ]  (fmidiinO  ;  in  Canute,  ii.  77,  terra  ArrrUitaria 
in  other  places  the  veruacular  is  retained. 

'  The  trinoda  neoessitaa  tint  .t|i|iean  in  genuine  Aji^'lo-vSaxon  cha 
about  the  beginning  of  Oie  eij^^hth  century.  It  occurs  however  earlier  ] 
disputed  ones,  e.g.  AOj.  616,  Cod.  Dipl.  ilccccUxxiii.  It  is  mentioned 
the  iw:t  of  the  c<iancil  of  Ooveeho  of  A.li  74  J.  f'-Mincil*.  fte.  iii.  ,>4i  ;  aadf 
a  charter  of  Ethelliald,  issued  at  (^i  ' 
fit  occurs  two  or  three  times  in  cha 

K '■    " •-•■   7- -I  ■ 


This  ik  culled  by  L  horle:!  the  Bald  '  anti(]uam  el   aiiarum  geutiuu 

Hiietiidinc'iii ;  '  anil  iklth'iu^h  limt  trao«able  on  the  continent  in  the  1 

'  <irettt,  is  probably  much  oKler  in  cuntum  ;  I  '<% 

■■  a  to  I^xiian  oripn  want  both  con^fmitv  anil 

11   ■'.i  -    .    .  'pi.tftt'li   t*t  It   '       '         '  ''  ,         ■     •' 

\i   ;^.  i  4 ;  ■  i;;iiui  !»•!  '.inaa 

milium  ^jcLuij  lionantu;.         ,...    „„!...„,,_,,..    . ..„  „._,._)d  c«i 

sani  uportet.'    Mr.  Couttt  in  hi*  '  ^eglootod  J^aol,'  has  aripiwi  willi  ({■'••t 
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E^Iud' ;  m  th©  otbn-  Germauic  kingdoms  there  seems  to  have 
W«o  DO  dtflercncc  betweeu  the  royal  demesue  and  the  other  kudt* 
li  iW  iwtion.  Here  tbn  kiug  hiuiaelf  coulJ  not  nijpropriiito  u 
|«lef  (be  paUic  land  without  the  consent  of  the  witenagemot '. 

iQ  i«t»teii   iu  land  could  bo  let,  lent  or  leased  out  by  its  oi 
kUoB;  aad,  nader  the  name  of  laiUand",  held  by  free  culti- c^ 
ifUa:   Um  greater  owners  could  so  let  ibeir  distant  estates 
to  ItraditMy  depeiulenta.  ouch  qs  litts  and  freedxnen,  whilst  their 
•■WW  farm  wnu  cultivated  by  bired  kbouiers  or  by  slaves.     The 
iBsktialicity  of  raiika  in  the  cultivating  elaoe^  which  wan  thus 
•padered,  according  to  the  legal  status  of  the  Lodividual, 
ni»6aa  to  the  iiuidlurd,  the  extent  or  character  of  his  bol 
wtM  Bitttre  of  Ilia  eervice,  produced  thi'  touwfcat 
■nMBciatnre  tlwt  meets  us  in  Ucimesdav-lnok ;  aad  tlieae 
*■  Mportance  of  their  own  in  social  history. 

iJ-  T^ero   is    no    department  of   Aaglo-fiaxoa  law 
J*W"t»  gnmter  difficxUties,  or  has  been 

t^  thMt  0/  vtatua.      In  one  aspect  all  men  an  6c*  cnayt  ihm 
■iii*  jituv  ail. '  le  who  is  lusmssta'adhittd.  la 

*^  ufre*  exL  e  fully  <iiuU£cd  frrwa.  tlw  ww^ «f 

NT  *tieL  be  owes  uo  flependeooe  Qa  aaathor*;  aB  wim  itaal  ia 

'"''VmkI  iDffcnuitjr  fur   the  R«aaa 


"--"Ta  Ba*a>  I»«r  ISMriy  King*,  u.  jjj. 

IV>  loaliards  IumI  puliUc  or  itate  hmit,  tka 
I"  timm  oT  tlie  king-  Tba  VaaMi  ^—  Ai 
**  <^  <n*j  srvmt     ezbesfc.       Iwiin  ll» 

^"**  *ll  tbr    laacl     Doft     in    |nvate  kai^  ^ 
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till'  relations  of  pcrsonul  dojjcudeucis  however  entered  und  LowJ 

ever  termiiuibk-,  are   regurdt'd  as   imfrue.     The  former  vieM 

n]>i>viirs  tlio  mora  simple  imd  true. 

It  ciuinot  Ijt)  denied  that  slavery  in  the  strictest  scnso  wu« 

early,  if  not  a  primitive,  institution  of  the  race.     Tacitus  kuev 

that  the  alovo  hod  no  remedy  against  the  violence  of  his  ma»t«r  j 

even  his  life  could  be  taken  with  impunity.    And  in  the  eurliesl 

English  laws  such  slaves  are  found ;  the  Ifuoio^  or  slave  eLm]ilo 

whether  toealh — tWt  is,  of  British  extraction  captured  or  pur 

chased — or  of  the  common  Geruniu  Htock  descended  from  tlj€ 

slaves  of  the  first  colonists ;  the  twite '  or  slave  who  work*  foi^ 

hire;   the  wite-llieow*  who  is  reduced  to  slavery  because 

cannot  pay  his  debts;    the   man    who  has  sold  himself  or  lui 

children  to  avoid   starvation';    the    slave   who    works   in 

master's  bouse  and  the  slave  who  works  on  the  farm :  all  nr| 

regarded  as  a  port  of  the  stock  of  their  owner  und  are  volu 

uccoixliug  to   their  importance  to  him :   their  offences  ng»ii 

n  third  person  he  must  answer  for,  as  for  the  mischief  done  1 

bis  cattle :   the  price  of  their  life  is  a  mere  jiutn-wyrth,  tljej 

have  uo  vjtrgiUl,  no  credibility,  no  legal  rights;    wrongs  don 

to  them  are  regarded  as  done  to  their  master.     In  some 

spects  the  practice  of  the  law  is  better  than  the  theory :  tb^ 

slave  is  entitled  to  liis  two  loaves  u  day\  and  bis  holydoyi 

ai«    secured    to    him';    hu    can    purchase    his    freedom   wit 

(Uurigc,  IipU,  Ac;  a>  iieitlier  free  nor  uolree  ;  1).  V.  G.  i.  155,  Ij6, 
K.  Mfturer,  Krit.  Uebereclmu,  i.  40s  w].;  Hohiii,  Fr.  K.  G.  V.  i.  359. 

'  Theow,  from  the  Mme  root  M  die»en,  to  «erve;  Oriiiiio,  H.  A.  p,  3035" 
Schinid,  G«aetze,  &c,  |i.  669. 

*  Emt  (Gothic   a«i>ri>),  «i   uufrce  hireling ;   Oriiiun,   R.     ^ 
Ki'iiiblc,  Soxoiii,  i.  115,  ci>u«iilera  the  tnu  ••  auperiur  in  put^i 
llirvic.     Ste,    liowover,   Sehuiiil,   Geseize,  Ac    p.  568,    who    i-^ 
juvetiia,  na  the  orit;iiial  moKaiug, 

'   Wilc-(heoic,  [<ciiii>ibly  lliu  uinn  who  ia  rodocod  to  alavrnr  at  not  liblv  ( 
pny  thv  tinen  )iy  which  th''  bruooli  of  the  peace  ia  tflecmea  :  to  Ihut  be 
III  n  iiUt«  of  jitnol  utrviluile.    hk-o  l^-huii'l,  Li»«]txu,  iu:.  p.  679  ;   K.  Mkiuvlj 
Krit.  I'cbi'nwbttu,  i.  409. 

'  'rhcre  ia  In  Kcuiblc,  t'.   I>.  iloecraDtr,  a  rounumission  ol  »i>vi-nil  nm 
whi>   bail  'bowed    thtlr   hcoilB    for  mckt  in  the   i-vil  ■livs'     Thcodorr1( 
Pciutentii%l  (C^iuiicilj,  &c.  iii.  101)  allima  tbiji  v<jluii.  lo. 

*  '.Seven  liuDiln-ii  and  twenty  )i>»vci,  brnifb'i  ti  aiul  no 
ucal*.'     IHaUiyiiB  of  Saluiuun  anil  Hattim,  ap    ' 

*  By  lui'*  Ihw  a  •bive  wivking  on  .Siinibk^'  "I 
i;um«fn>evlni,  f  3  .     Sec  atao  Canute,  .Svg.  45  ;  hiucir'O,  mi.  j,  )  j ;  Ali 


^■I 


Dffieudh-i,*   Frr^-'i'til . 


^r, 


Niviiiji'  which  ill  j>onie  uii»3n 

i.im  to  keep,  anil  tlie  sjiiri'Ti:-".  '.■--   :■..:.  *:.;. 

v.x  niaiiter  for  ill-treatinr  i-:::      '-'.-  11-  •-.■.: 

-hiliiren:  all  his  r>osttri;>    i.j.i-=r -:ir  '.'-:..:.  .• 
■  il^itii/u.  are  hrini  slaT«•^■ 

It  the  statu?  of  the  ir^t    i-    :<^.:   -.    _:  .-. 
!-i':il  riiihtc.  the  clji»  nvo}  )-  1—  :— '_  ±rr-    _: 
lii.'l  of  tlu'ir  ov.-ii.  Micl  :ii'>--  v;     _— -  ;■ - 
:iw  oiiii  take  imnieuiiiTt  •  ■^r-i<.:.  ■-    :'.-~  —  *- 
ii:  the  conimui-ity  thrnu^i   v„       -„-   _  -    .. ; 
riTioiis.     Of  til-  iii-T- '  r   •--.■..    :.ir-   •  r_-  : 
•hnmsrh  M-:ne  ji^r-oi    vuni     -.,.     . -.•     ■_..    -  - 
'!i»-re!ijri"  v  onijitii'-c   ti    n"    ■.i-'?!;— — -' 
.  :..-  T»  it'll  ^L  ■n.  !"  ••;;;   ov.     ,.         .... 
T'.'*  rf-hiti.ii.   ■:■:   (i'.'i".-ii'!';i  ■       ..      . 

i:.:-!  hy  :i  f.''-r  jaiiH  'v-ij..-    . 
T'.v  i;rj>r:;-.eii"  '.:.i-    :;]■      ; 
•:.  ■•  C(".i/i'.'  ''r.f    'I'    l-'T-'-:.. 
:.'.':  Ir<-rmt':.  ;-;:•♦•■    u     i:  ■..- 
'■•  :.T-]  .1  •.::,_•  ■;*-;;..::r     i        •    ■ 
■i.-I'-:;. :*:.'=■   v.      :.  'v     !»•:■■ 
:..-!i  :   TL*-  1;.;.  '.:•■-     ■ 


*-:  ■riv  ri.e  li-.v  ha-  allou-i-d 
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The  fully  qualified  freeninn  who  has  iin  estntc  of  Itviwl  nwj  lij 
of  vai'ious  degrees  of  wealth  and  dignity,  from  the  ccorl,  with  i 
single  bide,  to  the  thegn  with  five  hides,  a  pliice  iu  the  kiii^ 
hull,  ft  bfll-houBe  and  biirh-ffeat  scat  ;  to  the  still  more  |)owerfi^ 
man  who  has  '  thriven  to  eorl-right,'  or  who  has  his  forty  hides* 
to  tbe  caldorman  and  the  etlieling.  He  may  be  a  simple  husband 
man  or  tiie  lord  of  a  soken  and  patron  of  hundreds  of  sf  iTanl 
and    followers.     The   cross    division    according    to    hlnod    at 
wergild  affecta  both  classes  of  the  free :  the  noble  may  l>e  for 
to  linvp  n  lord,  the  ceorl  having  land  niny  dispense  with  on< 
Tbe  corlcundman  is  worth  his  high  wergibl  even  if  he  be  land 
lefis :  the  ceorl  may  attain  to  thegn-right  and  yet  his  children  I 
the  third  generation  will  not  be  gesithcund'.     But  there  in 
iropaasftble  Ijarrior  between  the  classes :  the  ceorl  may  becoiu 
thegn- worthy,  and  the  thegn  eorl-wortliy'.     And  there  are  ] 
dations  in  every  class ;  four  ranks  of  the  eorlcnnd,  the  three  of  th 


ii,  %  2,\»  t»  follonrs:  '  Et  diximnti  lie  illia,  qui  dominiw  non  habent,  < 
(|uibus  rectum  difficile   coui|iiiritiir  nut  utiUum ;    prsecipiiitur  cogiuUioa 
eoniin  ut  eon   kd   rectum   adducnt  ct  dominum  eia  inveniat  in  cnnventj 
pul>lici>.'     Maurer  |x>int8  to  the  Kdictum  PiBtetue  of  Ch&rles  the  Bold  i 
n  i^ianilWl  (a.Ti.  864^,  {  6 :  'Quidam  Icvea  Iioiiiineti  de  i«tia  comitAtibu*  qn 
dev.ixtati  aunt  a  Nortntannis,  in  (|uibu«  res  et  mancipia  et  domos  habue 
rinit,    quia   nunc  raancipia  ct  doino*  non  habeut,   quasi  liccii*  -  ■"    'it! 
fftcinnt;  et  quia  non  Imbtrit  domoa  a<l  qna»  secumliiui  loccin  t] 

bnuniri  pcfuint,  dicunt  quod  de  uianoitione  vel  bannitiune  1<.^ 
probari  et  legaliter  judicari  non  pusaunt.'     The  count  u  therefore  to  sen 
5  niinsus  into  the  district  nnd  '  si  necesse  fuerit  ipse  in  forbannuin  tnit 
tatur  qui  ad  justitiam  reddendnm  venire  noluerit.'     Athelstan's  law  coU'-l 
tinuei:,  'ct  si  hoc  efficere  nolit  vel  non  pouit,  ad  tenniuuin  sit  ille  f«i^  J 
bannitui!  deino«ps : '   the  parallel   seenis  more  than  accidentnl,  althougb 
tile  remedial    lucnsurei  are  different.     In  Iceland  every  one  who  ii  nol 
hiniseir  nettled  as  a  (leasant  proprietor  must  cboone  hiiunelf  a  do 
(grift  > ;  as  by  the  law  of  Canute  every  frreinan  must  be  in  bund 
in  tithing;   Canute,  ii.  30.     Maurer,  p.  417.     Tlio  Capitulam  of  A.J 
'  Volumus  etiain  ut  uuusquisque    lllier   homo   in    uo-itru   regno  sv 
qualem  voluerit  in  nobis  et  in  noitris  fidirlibus  accipint,'  merely  giv< 
liberty  of  choosing  a  lonl,  does  not  enforce  it  its  a  duty;  Wait*.  I), 
iv.  2.14.    Tlie  Capitula  Lombardorura  afford  a  better  parallel :  •  Et  unii 
sunt  iionuulli  qui    sine   proprietatibus   in  rei; 
cuiiiitnm  t^ffogiunt,  at<juo  non  habentes  r«a  -.*■ 
wlrinyi  pow*iiit,  itl*--  f  iriiiiii.,nH.ni«  ii...]'ii.-»i.  ,- 
nobis  plaouit  ut  i| 
pro  corum  malefo'  i 

'  Rank*;  Schmid,  (Ji's-.Ue,  A..-,  p.  jisy ;  'Jlii.c|«!,  Ancient  Vav*.  p.  St 

'  Wergilds;  Schmiil.  (itnrtJie.  |>.  391J ;  Tliorji*,  p.  79 

'  lianks;  Schmid,  Uosi-lw,  p.  3S9  ;  Thor|H!,  p.  Sr. 


It  coa  pm«»«n(vnt  aq^ 
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lata ;  three  even  of  tlie  houselioM  Blnves ',  The  greftt  distinction 
bowcTcr  is  that  of  wealth,  the  lauJlegH  rcorl  Ih  little  lietter  off 
tlian  the  ftlavr,  except  tlmt  he  niny  choope  his  own  master. 

38.  The  primary  element  which  the  law  regrards  i."*  the  hiud- 
owning  freeman  ;  the  first  relation  in  which  he  standi^  is  that 
of  the  family',  The  [lolitical  imjwrtance  of  the  tie  of  kindred 
is  prehistoric :  the  early  Germans  were  associated  in  familieR 
for  the  service  of  the  host  and  for  the  occupation  and  cultiva- 
tion of  land,  hut  the  family  had  no  jurisdiction  over  its  own 
mcmberB,  nor  any  rej)resentation  in  the  state.  So  also  in 
England,  it  is  probable  that  all  the  primitive  villages  in  whose 
oune  the  patronymic  syllable  ing  occurs  were  originally  colo- 
nised by  communities  united  either  really  by  blood  or  by  the 
belief  in  a  common  descent ' :  but  the  legal  relations  were  for 
most  purposes  merged  already  in  those  of  the  township  or  the 
mark,  and  the  political  weight  of  tl>o  kindn;d  was  accidental 
only.  Vet  significant  traces  of  the  old  iniporliuice  of  the  bond 
Tcnuin :  aa  in  the  Qemiania,  the  kindred  have  a  share  in  the 
finon  paid  for  the  wronfjs  of  their  kinsniiin ',  so  in  England  the 
miegth  share  in  the  wergild  paid  for  their  slain  brother,  and 
contribute  to  the  pajTnent  for  one  whom  their  brotlier  lias 
slain  * :    thev  have  certain  claims  on  his  hereditarv  Ixxiklnud 


Importiia 

•if  Uie 
faniiiT  1 
tiun  In  I 
IaikI  iia  t 
nprmJinyJ 


VmUmut 
Uw  kin. 


'  The  L«w  nf  Kthelbort,  {  7,s,  mentiout  four  cUasoir  of  itie  eorlcnnd: 
I  16,  thi«e  duse*  of  leU  ;  ${  1 1  ftnd  16,  three  cI&mm  cif  theown. 

»  K.  M»ur«r,  KritiKhe  Uebemoh&a,  i.  ja-fij.  The  view  of  Kemble 
(Hiuoiiii,  i.  134  sq.  aeemt  t<>  e)[ii(;gente  Ihe  political  importance  of  tlii? 
wtrgimrA,  at  leait  if  it  refert  to  Anglo-Saxon  inttilutiona  bowevtfr  early. 
See  also  Kobertkon,  ■Scotland  under  her  Early  Kin^o,  ii.  309-.f40 :  where 
likrwtM  &r  too  much  latitude  of  conjecture  in  taken.  Aji  for  the  ini- 
iwrtaaoe  of  the  princi|ile  in  the  development  of  the  German  iitato-svBlfiii 
gmtrallT,  the  riew«  of  Sybel  are  combated  by  Waitz,  Da<  Alte  f<echt, 
up,  1x6,  117  ;  Deutsche  VerfaMungs-Geachichte,  i.  5.1-60  »q.,  and  rt-jectrd 
1^  K.  Maurer,  Kritische  Uebenohau,  i.  61.  On  the  Anglo-Saxon  family 
hum  generally  aee  an  Eaiay  by  Mr.  Ernest  Young,  in  ICcways  on  Anglo- 
Saion  Law,  pp.  121-182.  It  is  true  that  in  the  nomad  (tAte  the  family 
bnnd  i>  the  oidy  tm«tworthy  one,  but  the  Oermana  had  pasHvd  that  staijr 
•  hen  they  entered  history.  .Still  there  are  auflicient  vestigoa  uf  tlie  prior 
importance  of  the  principle  to  make  the  inqnir}-  valuable. 

'  On  tbtji  and  on  itfl    coimexion   with    the  Mark   gyal 
Hazutu.  i.  ,<;S  nq.  and  Apiiendix  A. 

•  Tac.  tJenn.  c,  11. 

'  K«r  the  share  of  the  kindred  in  the  receipt  lee  SchmiJ,  Ueulite,  p.  394  \ 
for  their  aliarv  tn  the  |iayment,  Alfred,  ${  17,  38  ;  Eilniund,  ii.  7,  lii: 


■yatem  see  Kemble, 


ConttiMionaf  BUtortf. 

wliiclj  limit  his  power  of  nlit^nating    it ' ;  they  are  the  legiil  J 

compurgators  for  one  another*  in  Hccnsatiou  or  defence,  they] 

are  bound  to  protect  their  kinnnan  in  his  minority  *,  to  teekJ 

a  lord  and  find  a  home  for  him  if  he  is  lordless  or  homeleBS  *.     Alll 

these  however  are  legal  rather  than  eoiiBtitutional  obligutiona. 

Tbo  town-         39.  The  unit  of  the  constitutional  machinery  or  local  lulmiiii' 

atration,  the  simplest  form  of  social  organisation,  is  tjie  townbhip,  j 

the  villata  or  ctcu«'.     It  may  represent  the  original  allotmeul 

of  tlie  smallest  subdivision  of  the  free  community,  or  tlie  iet- 1 

tlrment  of  the  kindred  colonising  on  their  own  account,  or  the 

estate  of  the  great  proprietor  who  has  a  trilie  of  de])endeDt8.  | 

Its  headman  is  the  tun-gerefd,  who  in  the  dependent  townships] 

is  of  couite  nominated  by  the  lord',  but  in  the  independent  I 

ones  may  have  been  originally  a  choeen  othcor.  iiltiiough  when  < 

'  Alfred,  {  41  ;  LI.  Hen.  I,  tit.  70,  {  21 ;  tit.  88,  }  14 ;  Sclmuil,  pp.  95,  | 
471,484;  Thorpe,  pp.  39,  J51,  560. 

'  Lawi  of  the  Northumbrian  Priests,  J  51  ;   Henry  I,  tit  64,  §  4. 

'  Hlothere  anil  Kiidric,  i  6.  '    Athelstan,  ii.  H  J,  8. 

"  Tin,  vioulu«,  vioua,  Bede,  H.  E.  iii.  17  ;  tin-tcipr,  vicaa,  v.  10;  lim-  I 
grrefii,  yiWxcva,  iv.  34,  v.  10;  ttlit-iicipt,  Edgar,  iv,  8  ;  t^nft-man,  ibid.  ir. 
8,  J  J.  The  tSii  is  originally  the  enclosure  or  hedge,  whether  of  the  single  j 
farm  or  of  the  enclosied  \illage,  m  tlie  ImrH  ia  the  fortified  houae  of  Uie 
IKiwerfnl  nian.  The  corresponding  word  in  Norne  ia  ijnrdr,  our  yoWA  nr 
fiard.  The  ctjuivalent  German  termination  is  hrim,  our  linm  ;  the  DnnUh 
form  i«  i.v  Norse  ('(1  — German  /xm).  .Some  inferenoea  might  Iw  drBwn 
from  theKe  differences  an  to  the  eoutrastc  of  earlv  coloniMtion.  .See 
(irimni,  YL  A.  p.  534.  The  notion  of  the  doi/ or  thorpe  aeema  to  itanj 
a  little  further  from  the  primitive  aettlement.  j 

*  Athelatan,  iii.  §  7 :  'Si  tunc  sit  aliipii*  qui  tot  homioea  habeat,  qnodi 
non  aafSciat  oninea   custodiro,  praep>inat  aibi  aingnlia  villij  praepnoi lom  j 
nnum,'  tie.     On  the  origin  uf  tlie  word  gerefa,  aee  Max  MuUer's  Leotum 
on  Langua^,  ii.  iSi.     It  ha«  lieen  regarded  generally  n-i  the  /lama  word 
with  the  German  graf,  and  derived   from  rjruH,  grey  =  *''ni<tr,  Iml  many 
other  explanationa  have  found    favour;    Grimm  connected  it  with  iiiro,  , 
tignum,  tectum,  and  interprete«1  it  at  cornea,  aociua,  the   inmat>?  of  tha^ 
name  hoase ;    Spelman  conne<-ted  it  with  rtufiiii,  tu  pinndxr,   and  tbnaj 
accounted  for  the  Latin  wonl  eraftm-  u>ud   to  tmiialatc  it ;    Kemble  wlthj 
r^fan  or   rt-fan,  to  call  aloud,  niaking  it  itriginallv  nie»ti  fhn  tui-ntiili'r  at\ 
pToclaiuier  of  the  court;    Richlhofen  derive*  i  '^;j 

and  i>ther  derivations  are  alao  imagined.    Ma  '  "  at  | 

all  surprised  if  tlir    >■    1    <•■  -■ .Dv 

tmconnecltd  with  1.  "'i 

pn)l>alili',  that  whci'  '    'i 

th»?  gerefa  ia  atowardahip  gorela  ~  diafwiiaator  ;  Alt.  <  ■  iT  I,  t 

the  graf  i*  not,  ao  far  aa  appeart,  n    •li.'warU   at  nl^  anilj 

imlvenally  a  magiatrate.     If  then  thi'y  arv*  the  aaitie   »ui,l,  tin;   ICiigliab  [ 
applicnlinu  aevmi<    t<>    Imi    rooal   primitive,  and    tiior*  ir  at  lc«at  one  lioli 
miauBi;  bviween  it  and  the  graf 
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the  central  power  has  become  stronger  he  inny  be,  us  in  the 
Frank  villa,  the  nominee  of  the  king,  or  his  officer.  The  in- 
ternal organisation  in  both  cases  must  have  been  much  the 
Mme,  for  the  dependent  communities  had  probably  in  most 
ittstances  been  originally  free,  and  reduced  to  di'pendence  by 
a  powerful  neighbour;  or  were  composed  of  his  tenantii  who 
entered  into  the  rights  and  duties  of  men  whose  estates  their 
lord  had  purchased  or  accumulated  by  inheritance. 

This  corporate  unity  is  subjected  to  changes  both  by  way  of  H»uiinn  i<t  I 
development  and  under  legislative  action.  In  its  earlier  stage  uie  lown- 
it  may  have  been  the  community  of  free  and  kindred  cultivators, 
or  what  is  called  the  mark '.  It  cannot  be  wifely  nfllrmed  that 
the  German  settlers  in  Britain  brought  with  them  the  entire 
system  of  the  mark  organisation,  or  that  that  system  was  ever 
in  Anglo-Saxon  times  the  basis  of  local  administration.  The 
comparative  rarity  of  the  word,  whether  in  laws  and  charters  or 
io  local  names,  forbids  the  idea  of  such  completeness,  univer- 
saUty,  or  fundamental  constitutional  significance  '.     But  of  such 

'  Kemble  hx  the  credit  of  being  the  first  to  recognise  the  applicability 
to  Ezi{{liih  history  of  the  reaultd  of  Germ&n  investigatioiu  into  the  mark 
mieni  :  but  with  hi*  luual  tendency  to  eL-xgicemtion.  Since  he  wrote, 
the  whole  aubject  haa  been  worked  out  by  Dr.  6.  L.  von  Maurer  in 
•erenU  treatuies :  the  most  importnnt  reaalts  of  which  for  the  history'  of 
early  society  agree  with  the  view  of  Dr.  Waitz  in  the  Dentache  Yer- 
fiuHUDgfr-Geachichte.  Sir  Henry  Maine,  on  Village  Conunonitiei,  and 
Dr.  Nane,  on  The  Land-Commanity  of  the  Middle  Agea,  have  aoue 
important  remnrki  on  the  Kngliih  tide  of  the  subject :  which  in  al.^o 
illoftrated  in  a  curioua  ERwy  by  William  Maurer,  published  at  Man- 
oheater  in  185-;.  The  whole  quetrtion  has  been  elaborately  diacusaed  by 
Mr.  Seebohm  in  '  The  English  Village  Community,'  1883  ;  where  the  relim 
of  pnmitiro  tenure  arc  interpreted  on  a  ditfcrent  theory  from  that  of  the 
text,  and  much  greater  iuHiience  anigned  to  the  permanent  elements  of 
Roman  adminittration  and  Britith  population.  The  results  are  extrifiiifly 
iutercating  but,  ao  for  as  they  arc  proved,  do  not  interfere  materially  with 
oar  oooeliuioiis  ai  to  the  coiiftilnlional  bearing  of  the  subject.  Dr.  Gncist, 
Self-gOTemment,  i.  },  goes  too  far  in  regarding  the  expenditure  of 
I<«rD«l  investigation  on  this  part  of  the  subject  as  unfruitful,  but  he  is 
■mdoobtedly  right  in  refuting  to  recognise  the  Mark  as  the  basis  of  onr 
polity.  Se«  too  Schmid,  Gesetze,  p.  630 ;  Gnei«t,  Verwaltuiigsrocht,  i. 
61. 

'  Kemble  aacribes  the  rarity  of  the  term  to  the  fact  that  '  the  system 
fooniled  upon  wliat  it  rejiresentx  jrieldcd  in  England  earlier  than  in  Ocr- 
luaiiy  to  extrsneons  influeiiceh  ; '  Kaionn,  i.  36.  The  wonl  occurs  in  clmrters 
— «.  g.  Cod.  Dipl.  dcoixxiii — in  the  full  signification  ;  but  more  generally  an 
a  alnijil*  boundary.     The  '  mercemot,'  mentioned  in  Cod.   Dipl.  dlxvili, 
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iin  insfitution  there  are  distinct  traceB.     Wo  nowafn   -t 
rjiialilicutioii  of  the  frwman  for  political  right  (lejuTidiiig  on 
partnership  in  teonre  and  caltivation  of  common  land.     It  insj 
have  been  the  case  vei-y  early,  but  it  is  more  probable  tlmt  tJM 
settlers  had   jmssed    Iwyond   this   stage  l>efore  they  migrate 
Yet  in  the  nomenclature  of  the  villages  the  some  sigiiifica 
syllable  tlmt  points  to  the  idea  of  cognatxo  points  equally  fo  tl 
mark  :  and  what  is  indisputable,  the  existence  of  the  conuuod 
system  of  cultivation,  and  of  common  lands  lielongiug  in  usU'^ 
fruct  to  the  members  of  the  township,  proves  the  abiding  mi 
(luence  of  the  mark  principle '.      Community  of  hind  and  joiul 
action  in  cultivation  might  exist  without  forming  the  basis 
the  jxditical  unity  of  the  community  :  it  cannot  l)C  shown  t<| 
have  pretluded  the  possession  of  private  estate  among  the  sliarer 
of  it,  and  in  its  later  form  it  appears  merely  as  an  appendage  id 
such  privatt-  posMssion.       Common  lauds  of  manors  and  town 
ships  exist  nt  the  present  day,  and,  within  a  century,  comrood 
cultivation  also  existed  in   many  parts  of  England.     It  is 
this  system  that  the  origin  of  some  part  of  the  machinery 
local  courts  of  the  nmnor  and  township  which  still  exist  may  Ij< 
Imeed  '.     The  right  of  the  miirkmen  tu  determine  whetlwrr 
new  settler  should  lie  udmittetl  to  the  township  exists  in  th 
form  of  admitting  a  tenant  at  the  court  Iwron  and  custutnar 
court  of  every  manor';  the  right  of  the  markmen  to  determinj 
the  by-laws*,  the  local  arrangement  for  the  common  husbandry 

in  referred  \>y  Kemble  to  the  plAoe  where  the  nuu-kmoot  w«i  helil ;  fiaxntit 
i.  55.     Schmid,  Oesetze,  p.  6,^1,  (r>ves  aome  other  pauage*  where  the  wo 
mark  occurs,  but  it  I«  not  found  in  the  full  sense  in  the  laws. 

'  Ini,  {  41  :   'If  ceorla  hare  a  common  mendow,  or  otlier  [•:>  1 1 

to  fence,  and  some  have  fenced  their  part,  aoiiie  have  not,  ai^ 
cattle  come  in  and]  eat  up  the  cummon  onm  or  i^raM.  let  tho"'  ^■ 
own  the  gap  and  compensate  to  the  ntliors '  The  c>mmnn  wood,  '  oomJ 
iiiune  sUfa  quam  new  naxonice  in  gemuoniaso  dieimus,'  ia  nientiuned  In  ■ 
I'liarler  of  Ethelwulf,  Cod.  UipL  ii.  I  ;  the  coinioun  laud,  '  yunianan  landr,1 
ib.  iv.  3j6. 

'  Kemble,  Saxons,  i.  54  ;  Maine,  Village  Comiounitiea,  pp.  l38-i.fo| 
and  W.  Maarer'"  Essftv 

•  See  Ken  '  -    Li;4.    That  the  tnarb 

Kemble  .  •><ema  alt^jfcthrr  imj- 

'  iirtj  of  Law, in  Kasuyi'jii  Mu'"  •"■>»•">  <->«■  I'   »J 

iiii.l  <^lllrt  IUmd    «t  l.';S7'>,  foi  •jtfi  Keltnn, ' 


the  fencing  of  the  hay-fields',  or  the  proportion  of  eatlle'  to 
turned  into  the  common  pasture,  exists  still  in  the  ronnorinl 
courts  and  in  the  meetings  of  the  townsliips :  the  very  custonis 
of  relief  and  surrender  which  are  often  regarded  as  distinctly 
dal,  are  remnants  of  the  polity  of  the  time  when  every  transfer 
property  required  the  witness  of  the  communit^j  to  whose 
raeralHTship  the  new  tenant  was  thereby  admitted.     Still  be- 
tween nil  this  and  the  enjojTnent  of  political  rights  there  is  no 
immediate  connexion.     It  is  as  an  owner  of  land,  or  as  a  fully 
•qualified  '  lawful  man,'  not  as  a  member  of  the  mark  comm»»- 

SHty,  that  the  freeman  has  rights  and  duties,  and  there  is  no 
nrideuce  tliat  in  England  the  only  way  of  owning  land  was  the 
■embership  of  the  mark. 
'  Hie  historical  townsliip  is  the  body  of  alodial  owners  who 
have  advanced  beyond  the  et-age  of  land-community,  I'otaining 
b>ny  vestiges  of  that  organisation  ;  or  the  body  of  tenants  of 
I  lord  who  regulates  them  or  allows  them  to  regulate  themselves 
ou  priuciplefl  derived  from  the  same. 

40.  In  a  further  stage  the  townnhip  appears  in  its  eccle- 
siaftical  form  as  the  parish '  nr  portion  of  a  parish,  the  district 
assigned  to  a  church  or  priest ;  to  whom  its  ecclesiastical  duos 
and  generally  also  its  tithes  are  paid.  The  boundaries  of  tiie 
parish  and  the  township  or  townships  with  which  it  coincides, 
are  generally  the  same ;  in  Bmall  parishes  the  idea  and  even 
name  of  township  is  frequently,  at  the  present  day,  sunk  in 

t  of  the  parish ;  and  all  the  business  that  is  not  nianorinl  is 
tched  in  vestry  meetings,  which  are  however  primarily 
etitigs  of  the  township  for  church  purposes. 

41.  In  Borae  parts  of  England,  especially  if  not  solely  those 
ch  constituted  the  West  Saxon  kingdom,  the  name  of  tithing 

laces  that  of  township  as  the  unit  of  local  administTOtion, 
t«nn  occurs  as  early  as  the  time  of  Edgar  *,  and  must  be 

KaMe,  tAad  Community,  ed.  Oovry,  pp.  1 7,  tS  nq. ;  G.  L.  von  Maurrr, 
ilverbmg.  i.  358. 
I  •  Xelaen,  Lex  Mkneriorum,  pp.  59,  67. 

I  "  Peimon,  K*rly  an<!  Middle  Ages,  i.  Iji ;  Tnulmin  .Smith,  Tlie  Parish. 
JB  the  formatii.n  of  inulihes  dee  below,  Chapter  Vlll.     The'Chiiroh  of 
lliuwn'  U  mentioned  by  Hede,  H.  K.  v.  ij. 
*  lit  Ou  Judioia  dTitatu  Lundonine,  Ath.  vi.  1,  8,  %   1 ,  it  in  iiul  a  local 
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understood  as  then  sijrnifying  iv  local  or  personal  subdivision  ( 
the  hundred,  although  it  now  ap}H>ai'8  generally  ae  a  sulxUvixia 
of  ft  parish.  Natunvlly  the  word  would  menn  tie  t«nth  jiart  i 
the  larger  division  ;  and  if  an  iiisttinco  were  forthconilug  of  th 
historical  introduction  of  the  hundred,  or  the  coloiiiaation  of  i 
Iwrder  territory,  it  would  probably  be  found  that  tho  hundr 
and  tithing  were  measured  in  proper  proportion.  But  ns  tl 
cannot  be  done,  it  is  safer  to  nJlow  to  the  tithing  the  same  laxi^ 
of  interpretation  that  TacituR  allowed  to  the  hnudred.  It  it 
however  quite  jjoRsihle  that  tho  term  was  a  relic  of  the  san 
f-j-.stem  that  the  hundred  itself  reprcirents ',  that,  as  the  hundr 
was  the  sphere  of  the  hundred  court,  bo  the  tithing  wus  th 
sphere  of  the  titlilugman,  and  that  the  aiTangeraent,  being  foun 
applicable  to  both  police  and  fiscal  purposes,  was  ui^ed  fur 
IJersonul  n»  well  m  a  teiritorial  division.  Thus  when  Ethelwul 
released  one  out  of  every  ten  hides  of  folkland  from  the  payniei; 
of  geld,  or  when  he  ordered  that  every  ten  hides  of  Ida 
should  maintAiu  one  poor  man,  the  arrangement  might  result 
the  foi-mation  of  local  tithingsj  or  might  even  presupjiOBe  thei 
existence.  The  convenience  of  rating  a  number  of  hitles  togetlx 
produced  the  Lincolnshire  hundreds  and  the  Kirhmondsfair 
'  tt'nmentales,'  and  as  a  fiscal  arrangement  the  West  Saxo 
titJiing  may  have  had  the  same  origin  before  the  time  of  Canute^ 

bnt  •  penoiul  .inociation  of  ten.    See  Chnpter  XI.  %  131  below.     E(l( 

i.  I,  4,   mentions  the  titliingmnn   lu   taking  part   in    t!i-   ■■-•-■ 

Iiunilred  in  tlie  inktter  of  theft.     Tlie  only  othir  place  . 

i-<?our«  is  iu  tho  .Seoiitor  Inw  of  (.'auiito,  {  10.     It  ia  cmi" 

:<houl<l  he  ordinarily  lueil  for  an  usoriittion  of  ten,  u  the  only  wholv  of  1 

the  titho  is  ten  niiwt  be  the  hiinOrctl  ;  and  if,  aa  generallj  liclievat 

An^lo-Saxoii  hundred  wiw  tlie  lonj;^  one  of  aix  ^core,  the*  t'thin^  uus:Iil1 
linve  contnineil  twelve  ;  (in<I  Klcla  DiK-aku  of  the  frankpledges  u  'ioztin 
I'alpuve,  C'omnionwc»lth,  pp.  cxxi-oiivi. 

'  Tlie  ihcuiiut  and  dtciinin,  or  ilccuria,  occur  in  the  or^tuiiaatictn 

lliehn«t,in  the  la\v«  of  the  Vitigoth*  nnd  BavnriB 1  •"   -.r,,,..,;. 

with  the  ]>olice  tyFteni  in  the  Lombaril  laws  also, 

law   ia  the  lowest  ofii(M-T  in  the  hoat,  or  in  puli' 

nowhere   in  tlierv   any  trace    of  «  division   of  Inml   c«nnei:tr<l    with  ill 

mimljer.     Tlie  Frank    ho»l  ro«i):iiiae<l  the  i-nHlilfrvitim  of  ton  niim,  bq 

them  ia  no  opjtainty  that  this  wa»  connected  with  the  drmniu.     Woltl 

I).  V.(!.  i.4SS-49(,     CY.  (•nel>t,Self-t;oVeinnient. i.  9  ;  Palijrav*. t'omn 

" '■'■    ■■    I09. 

nl  preterit  exiat  En  Honienet,  Wtlta,  n«rk<,  IVvon,  IV>r 

I  I  V,   and  SUUCX  .    llieru  lirr   iaolntid    ilialitni.,    in    Wnrul.-kk 
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wbow  enactment.  'We  will  that  every  freeman  be  brouglit 
Into  liuadred  und  tithing,'  Heems  virtually,  at  least,  to  wcure 
to  every  iiiau  Lis  proper  domicile,  and  to  the  public  serxice  his 
lin>j>er  contribution.  If  however  the  tithing  ever  existed  us  a 
teifitorial  subdivision  outside  the  West  Saxon  kingdom,  it  must 
at  an  early  date  have  8unk  both  the  nam^  and  the  functions  in 
that  of  the  viilata  or  township'.  The  local  tithing  may  then 
possibly  mark  a  stage  in  the  process  by  wliicli  the  personal 
orgauisation  uf  tlie  free  people  passed  into  the  temtorial  system. 
But  the  name  has  been  very  commonly  applied  both  by  historical 
writers  and  in  legal  custom  to  denote  an  uistitution  only  inci- 
dentally connected  with  territorial  arrangements,  the  association 
of  ten  men  in  common  responsibility  l^ally  embodied  in  the 
frUlihorh  or  frankpledge. 

This  institution'-',  of  which  there  is  no  definite  trace  before  niofxiUi. 

burli  us 

Glooceatenhire,  and  Woreeatenhire ;  and  the  township  occnra  here  and 
there  in  the  furiner  lut.  In  the  other  oountie*  the  subdivision  of  t)ie 
parUi  l>c«rs  the  name  of  tonrnship,  except  in  Kent,  CornwiUI,  UcrtfunI, 
and  Sutfolk,  where  only  parishes  and  hauilcts  are  ordinarily  reckoned. 
The  Cornish  tithin^'S  seem  to  be  coincident  with  the  manors,  and  thus 
may  be  merely  the  areas  of  the  ooart-lec-t  view  of  frankpledge.  Palgrave, 
p.  cixi,  give«  instances  of  both  personal  frankpledges  and  local  tithings  in 
the  rdgn  of  Henry  III ;  the  former  in  Kent  and  Warwickshire,  the  latter 
in  DeroQ.  In  the  Pipe  Roll  of  i  Kich.  I.  the  personal  tithing  in  Bedford- 
shire, GloDcest«rahire,  Berkshire,  Siuscx  and  Surrey,  and  the  local  tithing 
in  ConiHall,  Somerset  and  Hants,  alike   discharge  the   function  of  the  _^m 

fruikplcdu'e ;  see    pp.    36,  114,    153,    168,  169,   &c.     These   illustrations  ^H 

might  determine  tlie  question  of  the  origin  of  the  tithing  gcniTnlly,  were  ^^ 

it  not  that  the  t«nu  occurs  before  the  &ankpledge  tithing  was  instituted. 
Pinally,  it  is  not  impossible  that  there  Diay  have  been  a  connexion  be- 
tween the  ecclesiastical  tithe  and  the  domiciliary  tithing ;  for  the  ciric- 
■eckt,  or  churcli-scot,  was  paid  by  every  man  to  the  pariah  church  of  the  place 
where  he  had  his  hearth  at  Midwinter;  lai,  {61.  Ashishundrc<I  wasthe 
diaCriet  whrre  he  [«id  suit  to  the  hundred  court,  his  tithing  was  the  district 
where  be  |iaid  his  tenth  to  the  church.     But  this  is  only  a  speculation. 

'  Pc»r>.iii,  Middle  Ages,  i.  J50,  says,  '  Ten  fiunilies  constituted  a  tithing, 
ihfl  »i  If-."jvcming  unit  of  the  stale,  which  is  now  represented  among  us  by 
the  ten  tithings  were  a  hundred.'     Robertson,  Hist.  Essays, 
I  •  oaos. the  word  aa  fftneially  o<]uivalent  to  township.     It  is 

L  ^.i.i  I  cry  rash  to  adopt  any  such  generalisation.  Gnciat,  Verwal- 
i  :u.:-r. .  I,(.  i.  51,  59,  alleges  that  the  word  is  not  fomid  in  Domesday 
iSil.iuiil.  ]■.  6^S;,  and  rfjects  the  territorial  application  of  it.  Palgmvo 
-'in.  M:-.-t  ^l•  that  the  local  tithings  in  the  West  may  have  beeu  remains  of 
lin  111  itl-li  divisions  of  C'nutrcds  and  Trcfs.  Mr.  Pearson  says  that  the 
luL'itT  i>  'if  i>r  von  generally  contain  about  ten  parishes,  and  infers  thence 
tlic  ori^iiuil  iikutity  of  the  parish  with  the  tithing. 

'  On  tliia  subject  a  great  literature  exists,  which  may  bu  seen  lummod 
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t)ie  Nonunu  Couijucst,  is  bntsetl  ou  n  principli;  iikui  to  that  ( 
(ho  law  which  du'ecta  every  lundlvsa  man  t«j  have  a  lord  wh 
Bhall  answer  for  his  uppcanwce  in  the  courts  of  law.     Tb 
mcuKure,  which  was  enacted  by  Athelstan ',  wsj)  eulargvd  hv: 
law  of  Kdgur",   who  required  that  evei-y  uuui  should  have 
surety  who  should  be  bound  to  produce  him  in  caae  of  litigittiod 
Hiid  luiswer  for  him  if  he  were  not  forthcoming.     A  law 
Canute "  re-enacts  this  direction,  in  close  juxtapoaitiun  witi 
another  police  order ;  namely,  that  every  man,  who  wishes 
Ite  eutitletl  to  any  free  rights,  shall  be  In  a  hundred  and  in 
tithing.     The  laws  of  Edward  the  Confessor,  a  cotupilution 
mppoeed  Anglo-Saxon  customs  issued  iu  Uie  twelfth  centu 
contain  a  clause  ou  which  the  later  practice  of  fraukplcdae 
foimdcd,  but  which  seems  to  originate  in  the  confusion  of  th 
two  clauses  of  the  law  of  Canute.     By  this  article,  which  d« 
»cril)e8  itself  as  a  comparatively  recent  enactment  *,  all  men  afl 
bound  to  Combine  tiiemselves  in  associations  of  ten,  to  whicJi  th 
name  oi  fi-ithborh  is  given  in  the  South,  and  that  of  tetimanneU 
in  the  North  of  England  '.     Each  association  has  a  hcadmau. 
'capital  pledge,'  borhs-ecUdor  or  fritlibonje-fuad,  to  manage  tl 
business  of  the  ten.    Thus  constituted,  they  are  standing  sureti« 
for  one  another:  if  one  break  the  law,  the  other  nine  sluvll  holi 
him  to  riglit ;  if  they  cannot  produce  him.  the  capital  pledge  wit 
two  of  his  fellows,  and  tlie  head  men  and  two  others  out  of  r 
of  the  three  nearest  frithixyrhs,  arc  to  purge  their  association 


(i|)  iu  Woilz.  D.  V.G.  i.  ^•,^-j^i)(>  ;  SchmiJ,  Geaetxe,  pp.  646-648; 
Maurer,  KriU  Uebenchaii,  i.  S7-96  ;  Uneiat,  Vrrw»ltg«-.  i.  166; 
goveruineiit,  i.  ifi  mj.;  Halbim,  M.  A.  ii,  189.  Palgnve  < 'uminuDwcnlti 
p.  196  XI.  nud  iiut««\  who  ftiilicipatea  inu»t  uf  the  Uler  Aj-j^umenU,  refea 
the  institution  Lo  Cimute. 

'  Atholatan,  ii.  ].     If  a  reeve  lUre  unt  wnmnt  uiy  of  kit  liird'a  me 

Ihc  suspected  nmn   mud  find    twelve    pledg»    Bin ■    '■     1    •  ■-    | 

nhall  stiknd  in  cecuritv  for  bim  ;  ibid.  Hi.  7,  i  i.  'nuik^ 

iJedge,  but  probably  ia  a  vuiely  uf  the  couipurg.i 

kin. 

*  Edgnr,  iii.  6  ;  It.  3. 

'  C.'*uiiti-,  ii.  JO;  Oil.  vemnicDt,  i.  16. 

'  Edw.  C.inr.  %%  19,  .  1.  pp. 

•  Edw.  (_\)uf.  {  19. 
Hrur^  ll'ii  rvipi  no  L't  lob  paiil  4*.  jif.MMIi 
Ux  ;  les  Gale,  Bcgiit.  ii _ a 


ip.  501.  507 :  Thor|>e,  pp.  I94,  I96I  : 
in  Ricbiii>iiia»hit«,  WM  t 


complicity  in  the  flight  of  the  criminal,  or  to  make  good  the 
mischief  he  has  done.  Tlie  association  of  the  ten  is  called  also 
'the  titliing',  and  the  'capital  pledge'  the  tilhiiuf-man.  Whether 
hefore  the  Conquest  this  union  or  coufuision  of  the  two  distinct 
ideas  hxui  tjikeii  the  form  of  a  law,  there  is  nothing  to  sliow  : 
Mid  the  wonl  fi^ikpledge  is  used  in  the  so-called  laws  uf  the 
Conqueror  simply  for  the  surety ' ;  but  it  is  proliahle  from  the 
view  of  his  Ic^slation  in  the  case  of  murder,  by  which  the  ro- 
simnsibility  of  producing  the  criminal  was  laid  on  the  hundred ', 
that  a  kindred  measure  of  universal  application  may  have  then 
been  introduced,  and  that  thus  the  mutual  responsibility  of  the 
frankpledge  was  imported  into  the  English  law.  The  '  view  of 
fhuikpledge.'  the  business  of  seeing  that  these  associations  were 
kept  in  perfect  order  and  number  and  of  enforcing  the  same  by 
(iue,  was  one  of  the  agenda  of  the  local  courts,  and  became 
ultimately,  with  the  other  remunerative  jwrts  of  petty  criminal 
jurisdictiou,  a  manorial  right  exercised  in  the  courts  leet,  where 
it  still  exists  *.  It  was  made  one  way  of  maintaining  the  practice 
uf  local  representation :  the  capital  pledge  and  a  portion  of  his 
tithing  taking  the  duty  of  appearing  for  their  township  or  berewic 
ID  the  popular  courts';  and  thus  again  the  ideas  of  the  toMm- 
iihip  and  the  tithing  come  into  connexion.  It  is  in  this  point 
tJiat  tlie  frankpledge  has  its  chief  liistorical  importance.  It  has 
been  very  much  exaggerated  ;  some  winters  having  even  gone  so 
far  as  to  make  it  a  common  inetitutiun  of  the  whole  German 
race,  and  possibly  the  basis  of  political  combination  :  by  others 


f.M'lily  i.f 
iltv  (Ltte  tif 
tlio  Cud. 


Cuntinuod 
exi«t«nce  in 
uouit  ImU 


KxKggtn- 
Hon  of  Uitf 
imjiortaiicfl 
of  thg  f  n    ■ 
pledge. 


'  Madoz,  Hist.  £xch.  p.  392  ;  Palgrave,  Commonwealtli,  pp.  196  w|. 

'  William,  i.  25,  jj.  »  Ibid.  iii.  3. 

'  Palgmve  (C^mmonwcaltb,  pp.  102.  cixiii)  ftasorta  that  the  view  of 
frankpledge  did  not  exist  in  the  'shires  which  constituted  the  ancient 
langdora  of  Norlhuiiibria,'  and  give*  reference  to  reoords  to  prove  that 
it  was  not  general  in  Mercia  in  the  reign  of  Henry  III.  However  this 
maj  have  been,  it  is  certainly  found  in  Yorkshire  at  the  present  day. 
The  excepliuns  may  be  perhaps  aoconnted  for  on  the  ground  of  the  in- 
balfitanu  of  exempt  districts  l)eing  under  the  pledge  of  the  lord  of  tho 
soil  at  llie  time  of  the  institution.  But  the  question  it  obscnre,  Cf. 
Ctidtt,  Verwoltiingxrccht,  i.  178. 

'  Custom*  uf  Kent,  Slfttutes  of  the  Realm,  i.  323.  The  borgheaaldor 
and  four  men  appeitn-d  fur  each  '  commune '  of  tenants  in  Gavelkind,  in 
tlia  ooarl  of  the  justicoa  in  Eyre ;  each  borougli  however  waa  repraMOtad 
tijr  twelve  men. 
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again,  it  hag  bccu  regarded  as  a  form  of  guild ' ;  and  as  a  sub- 
stitute for,  or  devtilopinent  of,  tlie  principle  of  tJie  accouiitabilily 
of  the  kindred  for  wergUd  '.  These  views,  and  others  equally  ^_ 
specuktive,  may  be  safely  discarded :  there  is  no  trace  of  any  ^| 
similar  institution  on  the  C'ontuieut,  or  even  in  England,  earlier 
than  the  middle  of  the  twelfth  centuiy,  although,  as  lius  been  J 
Boid,  the  enactment  of  the  law  would  be  not  strongfe  to  the  ^| 
legislation  of  the  Conqueror.  If  it  were  not  that  the  term  ' 
tithing  occurs  in  the  laws  long  before  we  have  any  evidence  of  i 
the  existence  of  the  frankpledge,  the  latter  institution  might  be  ^| 
regarded  as  the  origin  of  the  name,  if  not  of  the  local  sub-  ~ 
division  which  in  particular  districts  takes  the  place  of  the  more 
usual  towruthip. 

42.  To  return  however  to  the  township.  Besides  its  character 
OS  representing  the  principle  of  the  murk,  and  forming  the  basis 
of  the  parish,  the  township  has  a  share  in  the  creation  of  the 
later  territoriul  jurisdiction  of  the  manor:  and  those  early 
townships  which  were  founded  on  the  land  of  a  lord  are  in 
many  resjievts  much  the  same  as  manors'.  The  lord  exercised 
in  both  the  functions  depending  on  the  free  possession  of  the 
laud,  which  in  the  free  coramunity  belonged  to  all  the  towns- 
men, and  likewise  a  jurisdiction  in  civil  and  criminal  suits,.! 
which,  with  all  the  profits, — for  in  early  time  the  pecuniary 
interests  of  justice  formed  nu  small  part  of  the  advantages  of 


'  The  gegildun  who  are  mentioned  in  the  lawi  on  which  thij  theory  ii 
built,  are  the  itssocintea  or  cnuijianions  of  atrangers,  and  liinlcu  people; 
and  fumieh  no  evidence  of  any  institution  of  the  kind  for  collective  re- 
Bponsibility.  Woitz,  D.  V.  U.  i.  461-466.  The  guildi  themselves  had  a 
quite  different  object.     See  the  next  note  and  Chnpter  XI  below. 

'  The  importance  of  the  aubject  of  frank  ple<lge  ia  moch  exaggerated, 
owing  to  the  extraordinary  variety  of  view*  that  have  been  entertained 
upon  it.  It  is  obvious  that  associations  of  ten  men  may  be  embodied 
(1)  as  in  a  guild  for  mutual  help  and  obtaining  of  redreas  ;  (3)  in  police 
organisation,  to  join  in  the  pursuit  of  a  thief  who  haa  robbisd  and  may 
1>e  couuenled  within  their  Tjeiglilxiurhood :  this  ia  supposed  to  be  the 
character  of  the  decima  or  dcccona  when  mentioned  in  connexion  with  the 
liundreil :  (3)  as  a  compulsory  organisation  of  collective  responsibility  aa 
in  the  frankpledge. 

=  ri,.l..T-;.in  ^'ll,.li■.  /i;h.  iv.  c.  7)  regarded  the  township  and  the  manor 
i>  -  a  maueudo  muieriiw  vulgo  vucauus.'     Palgrave 

s<'  Iv  lill  townships  in  Aiiglo-.':wxuu  times  were  uftdi 

it'  nwealth,  p.  Gj. 
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judicial  power, — was  conferred  on  him  by  the  original  gift,  and 
removed  from  the  cognisance  of  the  hundred.  In  conEeqnence 
of  this  system,  the  exact  development  of  which  belongsi  to  a  later 
stage  of  our  inejuiry,  some  part  of  the  business  properly  belonging 
to  the  township  ia  dbpatched  in  the  manorial  courts,  varied  of 
course  by  local  custom  and  the  terms  of  particular  grants. 

43.  In  all  tlioee  forms  and  relations  the  townsmen  retain  their 
right  of  meeting  and  exercising  some  sorts  of  judicial  work, 
although,  until  the  criminal  jurisdiction  in  court  leet  comes  to 
tiie  lords  of  manors  by  special  grant,  theii-  participation  in  such 
matters  is  of  the  character  simply  of  police-agency.  Their 
assemblies  are  rather  gemots  or  meetings  than  proper  courts ; 
for  any  contentious  proceedings  amongst  men  so  closely  con- 
nected and  60  few  in  number  must  have  been  carried  imme- 
diately to  the  hundred  coiu-t.  But  they  may  be  safely  understood 
to  have  had  the  power  of  making  their  own  by-laws  :  the  word 
by-lavo  itself  is  said  to  mean  the  laws  enacted  by  the  township, 
the  •  by '  of  the  Northern  shires ' :  the  gemot  also  elect-ed  its 
own  officers,  possibly  the  gere.fii  and  the  bi/cid'' ;  it  iirraiigt'd  the 
representation  of  its  interests  in  the  courts  of  the  hundred  and 
the  shire,  where  the  gerefa  and  four  l>est  men  appeared  for  the 
townaliip;  it  curried  into  effect  tin-  requisitions  of  the  higher 
courts  in  tlie  way  of  taxes  and  otlier  exactions,  the  pursuit  oj" 
criminals  and  the  search  for  stolen  goods ' ;  ou  the  institution  of 
the  frankpledge  it  prepared  the  tithing  lists  for  the  view  of  the 
nherifif.  In  the  dependent  towTishipa  some  of  these  functiojis 
devolved  on  the  lord's  steward,  or  nominated  gerefa,  as  the 
delegate  of  the  master  on  whom  the  original  gift  had  conferred 
the  power  of  enforcing  these  sections  of  jurisdiction  :  but  the 
actual  process  must  have  been  much  the  same  as  in  the  freer 


TliriuMm- 
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The  b7-U««, 


Elecdon  uf 
olDoBr*. 
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'  Palgrave,  Cammcmwealtb,  p.  So :  be  quotei  Jornondea  for  the  use  of 
Iha  word  '  bell«),'ine( '  in  the  lame  aeiuo  ;  de  Kcbus  Geticia.  c.  2. 


*  Tbe  iioual  c<ut«m  arter  the  Conquest  and  Btlll.  rulgrnTe,  Comiuon- 
Wf«]th,  p.  82.  The  titbingmui  ii  of  coiiree  an  elective  iitlictir.  The  idea 
th*t  iie  waa  a  tort  of  village  nuigi«lrale  ia  withuut  buis ;  altlioogb  in  a 
•iinjile  coimnanity  of  pea«anta  the  office  of  a  coni>talj|e,  for  aach  aeoioii  to 
have  been  the  jioidtioQ  of  the  tithinguian,  was  lield  in  mure  lionour  than  it 
is  now.     See  Hallani,  M.  A.  ii.  281. 

'  Blotbere  and  Eadric,  {  5  ;  Edgur,  iv.  %%  8,  13;  Elhelred,  iii.  {  15. 
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agaiu,  it  Imu  been  rcg«rdod  na  a  form  of  guild ' ;  aud  as  a  rab 
stitute  for,  or  development  of,  the  principle  of  the  accoout^bili^ 
of  the  kindred  for  wergild'.     These  views,  and  others  eqao 
speculative,  may  be  Fafcly  discarded :  there  ia  no  trace  of  an 
bimilar  institution  ou  tlie  Continent,  or  even  In  England,  earlifl 
than  the  middle  of  the  twelfth  ceutiuy,  although,  njs  has 
said,  the  enactment  of  tlie  law  would  be  Dot  strange  to  tb 
legislation   of  the   Conqueror.     If  it  were  not  that  the 
tithing  occurs  in  the  laws  long  before  we  have  any  evidence 
the  existence  of  the  frankpledge,  the  latter  institution 
regarded  as  the  origin  of  the  name,   if  not  of  the   i 
division  which  in  particular  districts  takes  the  place  of  the  moro 
Ub'unl  lownehip. 

12.  To  return  however  to  the  township.  Besides  ita  characi 
as  representing  the  principle  of  the  mark,  and  forming  the 
of  the  parisli,  the  township  has  a  share  in  the  ureatiou  of 
later  territorial  jurisdiction  of  the  manor:  and  those  ear| 
townships  which  were  founded  on  the  laud  of  a  lord  are 
ui<i  many  respects  much  the  same  as  manors'.  The  lord  exercist 
in  l>oth  the  functions  depending  on  the  free  posseiaioa  of  tb 
land,  which  in  the  fi%e  community  belonged  to  all  the  tov 
men,  and  likewise  a  jurisdiction  in  civil  aud  criminal  suit 
which,  with  all  the  pi-o6ta, — for  iu  early  tinw  the  pectiuia 
interests  of  justice  formed  no  small  port  of  the  advantages 


*  Hie  gef/ildiiu  who  uo  mentioned  in  the  Uwi  ou  which  thia  theoiry 
built,  ftre  the  aiuiouiiitaa  ut  couipanioiu  of  Btranfjen,  and  kinle*)  peopf 
ftiid  furnish  iiu  evidence  of  any  instilutiun  of  the  kind  fur  colleotir* 
aiMinBibilily.     Wa.i(z,  D.  V.  (t.  i,  461-466.     The  guilda  thenuelTcs  had 
quite  ditferctit  object.     See  the  next  note  and  Cbnpter  XI  below, 

'  The  importance  of  the  lubjcct  of  frankple<lge  is  much  exaggeral 
owing  to  the  eitrourdinary  variety  of  viewa  that  have  been  eni 
u|Kin  it.       It  ia  ob\ioui>  that  auociationf  of  ten  men  may  be  embutl 
(,\  .    ;.,  .,  ,,„{)j  (i)j-  mutual  '•  '•    '  ■  '  nbtainiug  of  redrew;  (jj  in  pol 
K,  tu  join  in  thr-  a  thit-f  who  baa  roblwd  ana  n 

I  'd  within  their  <■  ^  >.»]:    this    ia   •upivx'd    t 

cluinclcT  of  the  diH-iiiia  or  decruna  when  mentioned  in  1  il 

kumdrril :  (^'^  na  a  conipuUorv  onjaniiiatjou  of  coUeotivi  1 

in  th.  I  .■. 

'  ( '  ulli  rUb.  iv.  o.  7I  n^^anled  the  townabip  aotl  the 

'    ''  ianerion  vul;{o  ♦ocamua.'     I'alp 

ill  Aiiglu-Ciaxon  time*  wcm  ci' 


may 
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jiiieitl  power, — waa  oonfeired  on  him  by  the  original  gift,  and 
[  from  the  cognisance  of  the  hundred.  In  consequence 
c/tUi  gystem,  the  exact  development  of  which  belongs  to  a  later 
riifeofoar  inquiry,  some  part  of  the  bosiness  properly  belonging 
to  the  tovnahip  is  dispatched  in  the  manorial  courts,  varied  of 
(Mine  by  local  custom  and  the  terms  of  particular  grants. 

43.  In  all  these  forms  and  relations  the  townsmen  retain  their  The  uHm- 
light  of  meeting  and  exercismg  some  sorts  of  judicial  work,  town>hip. 
although,  until  the  criminal  jurisdiction  in  court  leet  comes  to 
the  lords  of  manors  by  special  grant,  their  participation  in  such 
matters  is   of  the  character  simply  of  police-agency.     Their 
aaembliea  are  rather  gemots  or  meetings  than  proper  courts ; 
for  any  contentious  proceedings  amongst  men  so  closely  con- 
nected and  Bo  few  in  number  must  have  been  carried  imme- 
diately to  the  hondred  court.  But  they  may  be  safely  understood  The  by-Um. 
to  fasye  had  the  power  of  niaking  their  own  by-laws  :  the  word 
by-lirm  itself  is  said  to  mean  the  laws  enacted  by  the  township, 
the  '  by '  of  the  Northern  shires ' :   the  gemot  also  elected  its  Election  ut 

*  uttuxn. 

own  officers,  possibly  the  gerefa  and  the  hydd'^ ;  it  arranged  the 
representation  of  its  interests  in  the  courts  of  the  hundred  and 
the  ehire,  where  the  gerefa  and  four  best  men  appeared  for  the 
township ;  it  carried  into  effect  the  requisitions  of  the  higher 
courts  in  the  way  of  taxes  and  other  exactions,  the  pursuit  of 
criminals  and  the  search  for  stolen  goods';  on  the  inetitutir;!!  <A 
the  frankpledge  it  prepared  the  tithing  lists  for  the  view  'A  '.)i>: 
sheriff.  In  the  dejjendent  townships  some  of  thet*  iu.v.-wv/.t '«  ..- 
devolved  on  the  lord's  steward,  or  nominated  g^rrfit.  m  *  •*:  ■-v- — 
delegate  of  the  master  on  whom  the  original  gift  liac  «/x.-{»--' •< 
the  power  of  enforcing  these  sections  of  juriNdio-ti'-it  :  vv  *  ■•'. 
actual  process  must  have  been  much  the  Dante  at  .-■    ■->  '•■*-• 

'  Palgiave,  Commonwealtb,  p.  80:  he  qnous  i'rmafu^  ^^  /u>   '«>    f 
tb*  word '  bellagines'  in  the  Mine  Mue  ;  oe  Jb«ln»  C'«vi<:i>  •   t 

>  Xbe  nnul  ctutom  after  the  Caoqoeet  timA  r.  '..     y^'K"*  " .  '■"«•■■■ 
wcmlth,  p.  83.    The  tithingman  it  of  omsw  u.  «<«!»."<  uM^tM'      ?  .<■   .•^■. 
that  he  was  a  lort  of  Tillage  magiatrate  it  wawjv.  -jumii     a-W/./      .   > 
•imple  oammmiity  of  peaaaati  the  iiSet  vt  a  vjunttir   '.-/•  kvh   ^^r...    . 
hare  been  the  poeition  of  the  tithisgBab,  vat  u«i<   n  u^m^  -jmi-.--    .»■■ 
if  DOW.    Sea  BaUam,  M.  A.  ii  282. 

-  HloCbere  and  Eadric,  {  5 ;  tiipt,  >•   Vt  <     .    iAu>•.^■. 

vol*  1.  « 


loo 


GmdUatumai  Sittory. 


[« 


aatsraaraihediartrtdeaDdemuBercc.  Where  such  comninnitii; 

iew^optd  ont  of  ih»  village  townships,  ur  fonudod  uu  ' 
feBrkmi.  tbeir  institntions  and  organisation  would  continue  frtt 
■BtiltbetoBeat  which  the  king  began  to  be  regarded  08  tbeowne 
of  the  pabKc  tand,  and  the  lord  of  every  man  who  had  no  other  lord 
In  tlkese  the  idea  of  the  free  township  was  retained :  nmnicif 
tathantj  depended  cm  no  different  organisation ;  the  prettidii 
was  the  parvffa;  io  mercantile  places  such  as  Londo 
Bath,  the  fori-gitr^a ;  in  others  the  vAe-gfTtfa  or  the 
ja^b  <ua|4y  * :  bis  iMTannri  were  the  owners  of  the  home 
yItiA  bttd  been  alloHeJ  to  tbe  original  settlers,  or  of  the  est 
which  had  been  fonaed  by  the  union  of  snch  allotments. 

of  the  barb  testified  to  its  origin  in  a  state  i 
IB  wUdi  the  mark  system  was  not  yet  forgotten  *. 
Very  little  indeed  can  be  stated  with  certainty  about  the  h^trh 
CMirtitBtkiii  of  early  times.     We  know  from  Bedc  that  LiiicoL 
bad  »9W«^*  IB  the  seventh  century,  and  from  Domesday  tl 
in  tba  elevaattb  it  was  governed  by  twelve  lawmen,  who 

tbetr  jorisdictioo,  their  sac  and  boo,  with  tbeir  tent 
;  bot  Lincoln  had  gone  through  several  centuries 
Dianifb  rale  ia  the  meantime.  The  city  of  Chester  on  the  otfa 
band  bekoged,  in  the  reign  of  Edward  the  Ck>nfes8or,  to 
Eari  of  Mcrda,  tabject  to  the  rights  of  the  king  and  bishop, : 
had  a  governing  body  of  twelve  judges,  chosen  from  the  teuanH 
of  tb«  three*.     It  would  appear  from  the  use  in  these  instonc 


)  cf  eonfedetatioo  ;  but  the  history  U  very  obcoure.     Cf. 
BtMi«d,ui.  i;  Chroo.  Sax.  A J>.  1013,  1015;  Falgrave, ComjDonwealtl 
'  lioodan  uul  WtBcberter  bad  •  ^rie-gtrtja  ;    London,   liatli,  V 
■■1  CkotertMiry  had  a  fori-4fmJi» ;  the  burh-f/tr^n  doei  not  ocoar  ; 
CtBMaB,  n.  598. 

*  Ob  thaoooiBm  laaclc  of  Dm  SeottUh  boislw.  (ee  Maine,  Villaga  ( 
■MBitits,  p.  05.  Ka<li  of  the  fear  ward*  of  York  haa  iti  own  eon 
[— iHiu,  oa  Wwoh  oaly  ftwamaa  hava  rigblii ;  tha  Muna  nils  may  ba  I 
m  moat  aanent  tovsa,  Ozfcfd,  OoldMaler.  && 

>  Hiat.  Bed.  iL  6. 

*  '  In  ipaa  dritat*  «nat  sii  li^emas,  id  art  habentei  noam  et  soeam  , 
Modo  mat  ifai  totidem  habeatei  aacam  et  aoeam:*  Lincoln  TV>m.  L  33 
Sumford  alao  had  twelva  Ugamaani  with  aac  and  xw  in  ' 
ttA  tmt  thmt  OMm :  ilud. :  and  lh«r«  were  lagrmanni  »i  '  rid 
T%*  bnit-thagBS  tn  London  way  hava  been  tha  aaiaa  wn  ■■<  <iiL'nitMi««.* 
KmbIiI*,  a  1>.  (t.  ]I4,  111. 

*  '  Qvitaa  da  Ce>u«       .  Tune  ennl  xU  jodlMi  tfvltatia  t  tt  hi  onaa*  1 
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of  the  nnmlHT  of  twelve  for  the  governiug  magistracy,  that  the 
conatitation  of  the  larger  towns  "reVsembled  that  of  the  hundred 
rather  thau  that  of  the  township'  •.''and,  in  fact,  each  such  town 
generally  contained  several  parish 'churches  with  a  township 
organisation  belonging  to  each.  Its  jurisdiction  was  a  section 
cut  out  of  the  jurisdiction  of  the  hundred- coflrt,  or  created  by  a 
grant  of  immunity.  Hence,  in  the  law  of  £dgar  directing  the 
election  of  witnesses  in  each  community  to  legalifie  transfers  of 
cattle  and  goods,  the  number  fixed  for  the  Inrger  burhs  is 
thirty-three,  that  for  the  hundreds  and  smaller  burhs  twelve 
only'.  The  burh-gemot  is  to  be  held  thi-eo  times  a  j'eai',  when 
that  of  the  hundred  b  held  monthly,  und  that  of  the  phi!r«>"h:(lf- 
yearly '.  Probably  the  townships  which  made  up  the  burh  iiad 
their  weekly  meetings  also,  and  the  weekly  market  day  would 
■erve  as  a  general  gathering  for  the  whole.  But  it  is  far  easier 
to  trace  in  existing  monuments  vestiges  of  early  differing 
systems  than  to  construct  out  of  them  any  consistent  idea  of 
a  uniform  constitution.  All  the  definite  knowledge  that  we 
have  of  the  subject  belongs  to  a  later  date.  Of  the  influence  uf 
guilds,  as  a  subsidiary  part  of  town  organisation,  there  are  some 
traces  which  at  a  later  perio<l  assume  great  historical  im]>ortauce ; 
but  there  is  nothing  to  justify  the  notion  that  they  were  the  basis 
on  which  the  corporate  constitution  of  the  burh  was  founded*. 

The  city  of  London,  when  it  springs  into  historical  light,  is  a 
collection  of  communities  based  on  the  lordship,  the  township, 
the  pariah,  and  the  guild ;  and  there  is  no  reason  to  doubt  that 
similar  coincident  causes  hcl]>cd  the  growth  of  such  towns  as 
York '  and  Exeter.     Their  size  and  power,  and  perhaps  also  the 

IxFiniiiiline  rcgia  iH  «|ii8c«i<i  et  cjuiitia.  Horuiii  ni  ifuiH  >le  liumlnl  rciuAno- 
b*(  diequu  ecilcbut  .nine  exoiirationu  miiuiresta  x  solidifl  i iiieiidnbnt  inter 
r  ■  "   Ml  ;  '  Dom.  i.  163. 

iiiuiynwc-illli,  [I.   101 ;  Soiimer'g  Canttrbury,  p.  JJ.    It  in 
I  uy  t<i  runiriiiWr  thiit  a  hiiiidriHl  uiit;ht  take  it*  name  from 

t  i-  I"  .vi,  and  the  liundrcil  irourt  be  lield  in  lUe  borough,  without  ex- 
liULiii«l.iijg  the  proper  township  court,  or  boroogh-inool. 
•Edgxr,  iv.  ${  4,  5.  »  Ibid.  iU.  )  5. 

*  See  beliiw  in  Cbapler  XI. 

*  'lit  Eboraco  civitate  tuui|><<re  regii  Edwardi  praeter  acyrain  Arcliic- 
tlmpi  fuerunt  lex  acyrae.  I'da  ox  his  waata  in  castcUis  ; '  T><iin.  i.  jg8. 
ne  want*  of  Cantcrbory  were  called  hondraia,  or  rather  their  cuurta  were 
calitxl  hundred-court« :  Homner,  p.  5  J ;  App.  vi.  p.  4. 
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ConstUatioual  IlUt^iy. 
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»<  extent  of  tbe  rabarfaui  c>..  '   mis,  entitled  many  of  them 

tike VMmt  MM  wcO  «a  the  c<<  .  oftbo  Lundred ;  CuuUrburji 

FeverskuB,  Norwich,  Tketfood,  Cambridge',  aud  miuiy  utber 
Mffour  in  Domwday  a^ hundreds.     But  the  Ijosis  of  i! 
wwm  thkt  at  the  towt^Eip  or  chister  uf  townships  v 
ooklcsced  or  gravm  tip.  isxto  the  city  orgnnisAtion.     The  duty 
'  bninbiM,'  whidV  ftrmed  part  of  the  tritwda  ttteestitas,  ihni 
Om  hmitn  9(  igftiiiag  the  fortificatious  on  tlie  laud-owiiiii) 
I  att4  householders  of  the  particnlur  burh,  or  in  aon 
I  OB*t^  ooonfy ;  every  burh  was  to  be  put  in  good  rqv 
tntliiB'<%  Ctkrtiiigfat  of  the  Bogation  days' ;  just  as  iti  GermuitJ 
the-O^tt  of  keeping  the  town  hedge  and  ditch  in  order  was 
.nu\Af  the  geceral  business  of  the  village  ojnimuuities  \ 
^?f?.^  "l  '.'With  the  exception  of  the  burhs,  the  townships  were  gene 
•*%ally  tiery  email  communities,  and  the  heads  of  families  woul 
**     not  be  CO  aBmcmas  aa  to  require  a  select  body  of  magistrut 
Tlw  111  fffit/My  answering  to  the  schuU  or  schulthei^s  uf  th 
Ocnaaa  dor/',  and  the  tithiugni&u,  are  the  only  officers 
vboiB  «e  kimI  at  all ;  the  duties  of  the  former  were,  like  tho 
of  aD  the  fer^an,  coimected  with  the  fiscal  as  well  us  Mnth  tlij 
poUoa  administratiou ;  in  the  dei)eudeut  townships  he  was 
oflker  nsfnuahle  for  tho  production,  and  even  for  the  cr 
bility  of  has  lord's  men  * :  be  way  also  have  conunouded  them  i^ 
the  fyrd.    In  the  free  townships,  he  and  the  four  best  men  wer 
tho  Irgal  Tvprefentatives  of  the  commimity  in  the  court  of 
hnudrvd  and  the  shire  *.     The  titliiuLonau  is  only  known  as  tli 
cawcutire  officer  of  the  police  system  of  the  hundred  ^ 

*  CWillri«V{»  'defendit  w  [>ro  nno  himdret ; '  Ootu.  i.  nyo- 
'  AlMllMB.  U.  {  t;.     See  the  ciMtom*  xf  r«pai^iD^r  the  w»ll<  of  iHA^ 

«rhw«  Ite  walb  acre  mamfineJ  by  the 
Ihmifcii.  frve  from  aU  taxe»  «ave  tlu' 

••■;  ■   aod  tkaaa  of '  '  -  '  -  -  wlienj  tlie  iv|.,.ii:.  ..  n.  ■  vimh..  •■  .■,  ,„l 
>4  wlriim  (  '   of  laud  ;  iUiL  i.  idi. 

'  •    U  *Mi  Sl»  ^     .  ^  it6mii((.  i.  JS6-361 . 

'  JbM.  ii.  JJ-30;    Wsiu,  l>.  V.  IJ,  iu  JfiO-afii  (•riuim,  R.  A.  p,  ygj.  I 

*  AUivUian,  iii   |  7. 

*  Max.  I.  vii.  |  & 
'   I  <aa  fimj  Bu  MStlitiritv  whnicvtsr  tut  tv^mxAxmt  Lliu  Lilliin^nuui  lu  til 

koHl  oC  tho  frer  t  '    '  '  • 

[^jMilmt  oac    Til' 

»ilL    slli:firi  .,    , .„       .. .,     ._ J 
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•15.  Tlie  union  of  a  number  of  townships  for  tlie  piir|)Ose  of  Ttio  imnJn 
judicial  administratioD,  peace,  and  defence,  fonned  what  is  uk«. 
known  as  the  hundred  or  toapetUake  ;  a  district  answering  to 
the  pagtts  of  Tacitus,  the  lurrred  of  Scandinavia,  the  hutUari  or 
jott'  of  Germany.  The  terms  wapentake  and  liuiidred  aro 
both,  in  Anglo-Saxon  records,  of  somewhat  late  occurrence,  and 
the  exact  steps  by  which  they  acquired  their  geographical 
^plication  are  among  {he  vexed  questions  of  EuglLsh  archaeo- 
logy. Perha}ia  the  simplest  theory  is  that,  on  English  soil, 
both  names  belong  primarily  t«  the  popular  court  of  justice, 
and  secondarily  to  the  district  which  looked  to  that  court  as 
its  judicial  centre.  This  would  enable  us  to  dispense  with  any 
general  speculation  as  to  the  sjTnmetricnl  division  of  lands  or 
the  Byatematic  concretion  of  minor  communities. 

The  wapentake  is  found  only  in  tlie  Anglian  districts,  York-  TUe  waimn- 

rfiire,  Lincolnshire,  Nottinghamshire,  Derbphire,  Nortlinraptoii-  J 

shire,    Rutland,   and    Leicestershire.      To  the  north  of  these  I 

districts  the  shires*  are  divided  into  wards,  and  to  the  soutli  I 
into  hundreds.      Hence  the  wapentake  may  be  a  relic  of  Scan-  n«nWi      " 

dinaviau   occupation.     It  finds  a  kindred  form  in  the   Norse  J 

vapnatai,  which  is  however  not  applied  to  the  district  but  to  I 

the  form  of  ratiiying  the  decisions  of  the  local  court  by  the  I 

clo&h  of  arms  ;  a  reminiscence  of  the  primitive  custom  of  the  I 

Germouia  :  from  this  mode  of  acceptance  it  was  transferred  to  I 
the  decisions  themselves '.     In  the  Icelandic  alUiiug  the  vap-  Tiw  wspoal 

UHtak  was  the  word  used  for  the  closing  of  the  court  when  the  J 

menibere   'resumed   the  weapons    which   had  l)een   laid   aside  I 

during  the  session.'     It  is  just  possible  that  the  uplifted  shield  I 

«bich  the  tunginus  set  up  at  the  ojiening  of  the  nuillus,  or  the  I 

custom  of    investing  the  young  warrior  with   his  arms,  may  I 

Ui.rr  is  noUiJng  in  the  etirlicr  or  later  riinutiotiB  nf  the  tithinginan  that  I 

t-i'.  ■«  liini  llie  character  of  a  uiAgittrntc.     He  is  th<'  mere  ser^-mit  or  cxe-  I 

•  iH'ir  ■•f  llii'  Uw.  I 

'  <Jtiiiiiii,  It.  A,  ]).  5 jj  ;  KeiuMe    S&xuua,  i.  71)  tues  the  word  'gti'  for  I 

1' •■•    Mlioo  of'  inarkii,'  but  the  word  \»  found  only  in  one  document  of  I 

■  iiahle  value,  of.  pp.  81,  8a  J  fiije,  Script.  XV,  748.  See  Gnuiat,  I 

:»rechl,  i.  47.  ^^m 

'  Thr-  wapcntiilce  nl  Sadliergc  iu  Durham  i«  ouo  initance  north  of  Teea.  ^^H 

Script  Punelin..  .\pp.  xi  ;   lloldon  Bukc,  p,  xxxvii.  ^^H 

'  Grimm,  li.  A.  p.  770;  Schmid,  p  '17]  ;  VigfUason,  loel.  Diet.,  p.  68$.  ^^H 
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iiavo  hod  some  coimexiou  with  the  nnmu  ui'  wapentake. 
Norman  lawyers  explained  it  iu  reference  to  the  formal  t«c 
iiitiou  of  the  local  magistmto  by  touching  his  anna ' ;  but  < 
is  more  than  queatiouable.     In  some  way  or  other  however  It 
liaB  reference  to  the  armed  gathering  of  the  freemen,  and 
to  the  assembly  rather  than  to  the  district  which  it  represent 
Tf  we   could   argue   from  the  fact  that,  in    Lincolnshire,  ti 
hundreds  appear  aa  subdivisions  of  the  wapentake,  we  migb 
infer  that  the  latter  was  in  its  origin  the  meeting  of  »  cluster  ( 
associated  hundreds  for  tJie  puri)0se  of  armament,  or  contribu 
t  ion  of  armed  men,  under  some  such  arrangement  as  provide 
that  every  three  hundreds   should  foi'msh  a  ship,  and 
eight  hides  a  helm  and  breastplate.     But  the  data  are  too  scanty" 
to  warrant  more  than  a  conjectui-e  '. 

The  handi-ed,  which,  like  the  wapentake,  first  appears  in 
laws  of  Edgar'  as  the  name  of  an  English  institution,  has  it 
origin  far  back  in  the  remotest  Gennan  antiquity,  but  the 
of  it  S3  a  geographical  expression  is  discoverable  only  in  eoa 
jHiratively  late  fvidences.  The  }>ag>M  of  the  Germania  M-nt  it 
hundred  waii-iors  to  the  host,  and  appeared  by  its  hund 
judges  in  the  court  of  the  jrriiieepg.  The  Lex  Solica  cont 
abundant  e\-idence  that  in  the  fifth  century  the  administration  < 
the  hundred  by  the  tnnijinuo  in  the  maUtu  was  the  chief, 
not  tJie  only,  machinery  of  the  Frank  judicial  system  * ;  and 
word  in  one  form  or  other  enters  into  the  constitution  of 
the  German  nations.  It  may  be  regarded  then  as  a  cer 
vestige  of  primitive  organisation.  But  the  exact  relation 
the  t<'rritorial  hundrod  to  the  hundred  of  the  Oennnuia  is 
Iioint  which  is  capable  of,  and  has  received,  much  diucuwioil 
It  has  been  regunlod  as  douotinj;  simply  »  diviaiou  of  a  bui 
dreiJ  hides  of  bind;  as  the  distrirt  which  runush'>(I  a  hundr 
waniora  t«  the  hoi4  ;  as  rrprt-senting  the  originol  «cttli>mcil 
of  th««  huniln.<d  wamors ;  or  as  coiu|<>Med  of  a  hitndred  hided 
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Cf.  GriMB,  R.  A.  851.  Sjj,  956 :  Sohm.  p.  371. 
>)•  kaa<tivili>.    TIm  «ra{Mo«ik«  b  Ant  uicnti 
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'  ''1  a  Bingle  warrior'.     The  question  is 

,,.„.„;    u.    L.i^.Uh    LiKlory,    aiid    the   same    result    may 

Im  iiiUowed  fruiu  very  difft-reut  cnuaes,  na  prolmlily  as  from 

Ar  mue  caU"  md  on  <he  coiitiiiont.     It  is  very  prob- 

iUr,  M  *lr«a^..   ^....v.l,  tLut  tliu  culouists  of  Britain  arranged 

ikanlves  in  fanodredB  of  -vnuriors :   it  ia  not  probuble  that 

ikiy  cMTmi  out  tbo  country  into  equal  difltricts'.     It  mity  be  BukIMi 

iffwdod  a«  oertnin  that  they  brought  with  them  the  judicial 

iu^tilaliou  which  \he  Franks  knew  a»  the  inallus  or  court  of 

iKe  iHUMired.     Bat  if  the  judiciul  system  were  fully  devclu|.ied 

witen  it  vaa  introduced,  there  is  no  reason  to  suppose  thut  in 

Eagkuid  it  ircnt  »new  through  the  whole  process  of  devclo])- 

■cBt.     It  WAS  oooa^'fa  that  a  hundred  court  tihoulj  be  erected 

in  every  conrenient  district.     The   district  which  centered   in 

tlK  imndred  court  would  soon  take  the  name  of  hundred,  just 

M  tk  district  which  met  at  the  wa})entaku  court   took   the 

aame  of  WA|)eutake.     This  may  t^eem  only  one   more   uuwar- 

•rronl   riewa  are   ennmerktml  by   Konnd   Mauix-r ;  PUili|i|i9, 


Tanwr,  •r>'^ 

Mm  tk 

iIm   &ank[>loiii,'e ;  In. 


««iaaJ^ 


l'-<i-air  of  any  explanation;  LingarJ  cumbabt  tlio 

wiOiuut  inggestin^  one  of  hia  own;  Speluian 

' '  11i.'<.tivo  resiKiniibility  of  an  aSKociation  like 

similar   view.     Vereliiu   regarded   it   M 

liolda  ;  and  Grimm  (K.  A.  p.  533)  accept* 

.,  with  some  diffidence,  nuggeata  that  the  hundred 

t  wliich  ftimiebed  the  hundred  narrior?;  Kcbiuid 

•'  i:=.     Eichhom  maintained  that  the  hundred  was 

lion    of  the    hundred    warriora;  and,  on  their 

te  the  territorial  area  which  they  occupied.    Vel- 

.1  warrior  wa«  due  &om  every  hide  of  laud,  and 

>  IS  at  once  au  area  of  a  hundred  hides  and  a  dia- 

trict  ni|MsiuU«>  lor  a  hundred  warriom.     Maurer  himself  followa  the  view 

id  EUklwrn.  whicli  ia  also  Ketidile'i ;  Knt.  l'el>enchau,  i.  77,  7S.   See  too 

h°<  .^*.  5y  ;  Hallam,  Mid.  Agea,  ii.  sSi. 

iaiiii  n'"r  tlie  ahirva  apjicrir  ever  to  havo 

'!■■  ■flmaiiiiiihjar  and  lamh-iilmaiitiiiigar 

11-  answer  to  the  coiimioii  landa  of 

.. mchau.  i.  69.     But  too  much  atreia 

.U.U.C..U     Tbo  nevcnJ  towusliipJ  in  the  forest 

1  nn  ullulnipiit  nt  Ibc  cmloaure.  mid  this  «fcem» 

'      '     ■•'       :h  the  juvrticnlar  hun- 

blic  buildingi  of  the 

:,  (i.  76  .     Whatever 

tlic  ahire  »j-Btem  hud  bciumiu 

■  A  given  way  t<i  that  of  fulklaml. 

,1.0  i'»rt  of  Wiuwi.  tliat  follclalid  bo- 

V    did  not  remain  a»  common  land  of 
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nnted  specolntlOD ;    but  it  ueed  not  interfere  with  the 
wamnted  and  reaaonable  couclasion  tbjit,  under  the  luune 
geogrttpliical    hundreds,  we   have  the  variously  sieed   pagi 
districts  in  which  the  original  clusters  of  fiimllies  or  hundr 
warriors  settled,  or  into  which  the  new  kings  subdivided  tbeii 
realms;   the  extent  and  boundaries  of  these  must  have  beefl 
determined  by  other  causes,  as  the  courses  of  the  rivers,  ths' 
ranges  of  hills,  the  distribution  of  estates  tu  the  chicflaiDS.  aud , 
the  remnants  of  British  independence. 

But  although  the  numerical  element  may  be  tbus  eliiiuiute<iJ 
an  equal  difficulty  remains ;  the  variety  in  size  and  distributioij 
which  murks  the  existing  hundreds.     There  are  at  the  pr 
day  in  England  proper  about  729  of  these  subdivisions, 
as  hundreds,  wapentakes  and  wards ;  most  of  these  are 
by  name  in  Domesday  book ;  all  may  be  presumobly  as  old 
that  record,  and  consequently  very  much  older.     Of  these,  1 
are  included  in  the  eight  counties  which  constituted  the  ol4 
division  known  as  the  Mercian  law,  241  in  the  fifteen  countie 
of  the  Daue  law,  30  in  the  districts  not  included  in  this 
nuigemeut,  luid  not  less  thau  370  in  the  nine  couutiet?  of  ih 
West  Saxon   law.     The  seacoust  counties  are  minutely  so 
divided  ;  the  closeness  of  orguuisation  diminishes  as  we  proce 
inlan<l  or  go  uuilhwards ;    the  hundreds  become  thinner  and 
larger  and  the  name  itself  disappears,  superseded  by  the  wapei 
take  and  the  ward. 

Now  the  West  Saxon  shiree  appear  in  history  under  the 
permanent  names  and  with  a  shire  oi^gauisation  much  earlie 
those  of  Mercia  and  Northumbria ;  whilst  Kent,  Ess 
East  Angliu  had  throughout  uu  urgiuusatiou  derived  fruD 
their  old  status  as  kingdoms.  It  is  in  Wesscx,  further,  tluti 
the  huiidredal  division  ia,  as  we  have  seen,  supplemented  b] 
(liut  of  the  tithings.  It  may  then  be  iirguccl  timt  the  wholi 
bunilredjJ  system  radiates  from  the  West  Saxon  kingdom,  and 
that  the  vnriiitious  mark  tliu  gradual  extension  uf  that  |K)wel 
lis  it  won  il«  way  to  suprcmmiy  under  Egln-rt  and  Etlicl>vulj| 
or  recovered  territory  from  the  Danes  under  Alfivd  aoii 
Edward,  Athelatan,  Edmund,  Edrinl   and  Edgiir      If  this 
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allowed,  the  claim  of  Alfred,  iis  fouuder  uot  uf  the  liuiiiIrMd-lin»| 
but  of  the  buiidredal  divisions,  may  rest  on  soioetliiiig  fimia 
than  legend.  As  the  national  power  extended  northwards  ' 
recovered  territory  was  cousolidated  into  shires  and  bund 
the  latter  becoming  larger  aa  the  dietauce  from  the  court 
creased,  and  as  the  larger  and  more  ancient  sabdirisiong 
hered  to  their  old  HSSotiations.  Other  eougiderntioiii!  lead 
ur  ut  least  admit,  a  similar  inference.  The  smaUue&s  and  sj 
metry  of  the  West  Saxou  and  maritime  hundreds  suggests 
closer  organisation  for  defence.  If,  a«  seems  unlikely,  it  alioul^ 
be  held  that  the  earlier  the  settlement  the  largt^r  would  be  th 
allotments, — a  doctrine  which  would  not  he  necessarily  tr 
iiuywbere,  and  which  need  uot  be  applied  to  Englitud  at  all,- 
it  might  fairly  be  ausweretl  that  the  existing  an-aiigenieut 
the  result  of  a  redistribution  at  a  later  time,  testifying  to 
greater  activity  and  coherence  of  administrative  order  whicn 
led  Wesscx  to  her  final  supremacy. 

The   hypothesis  of  a  redistribution  under  the  West  Bax 
dymusty  would  meet  almost  every  objection.     The  (act  that 
sliip  wa,s  due  from  every  three  hundreds  will  certainly  help 
account  for  the  great  number  of  the  maritime  hundreds,  i 
the  date  of  that  enactment,  which  was  in  force  under  Kilgnr 
may  possibly  be  suggested  as  marking  the  final  Arr»ngem<^'iita] 
of  these  districts'.     It  has  been  already  referred  to  as  possibly  I 
bearing  on  the  development  of  the  wapentake. 

The  fact  that  the  hundred  appears  first  in  the  hiwa 
Edgar',  and   with  an   adaptation  to   a   particular  police 

'  See  below,  jt.  llS,  Keuible's  theiiry  wufl  th&l  the  iticruUM^  i»r  tl]tf  i 
of  lliu  litindrc^le  townnls  tlic  intfrior  of  ♦hr  i'»'im(ry  in  »wiu^  to  tba  i 
that  the  urigittul  (Wic  fMiiiliei  Mttlcii  in  'iiioruhip  on  tbo  < 

wliilitt  ill  tlio  iutiTJor  tUuy  were  iiUced  a'  cly  wl<le  disL 

tilt' niitUt  iif  II  aervito  |)i>|>iilaliot)  ;  lh«  licn'ir'.a  v_-\-.  '     '!tfl 

•ettlers.     l!ut  ijthoii^'li  tlie  Sa\"ii   (•o|iiiliili<m   \n« 

the  We«t  Bii'l  Uio  nuuiUjr  of  «r\i  (^••ItT,  the  iir„ tl 

I^Hxl ;  GUniooiterehira  and  Willnhire  ikra  u  minatrly  aabiliriileil  aa  Tibviii 
iliire  and  iKmetghirti, 

"  K<I(far,  i ;  Sclimid,  i>.  183  ;  Tln-riie,  p.  I0<>;  '  Hn 
litindrodum  U-Mieri  ilnlnwi.  xi.  I.  Titiprituiji  ut  rtiti\ 
obdoiua'         •  ■  "  iJii    .  .  .  c.  c,    \i 

hundti  inilrcUuiu.    ot  n 

Ipuua  U..:. ,.-    -  ...  7.     Inliui..... 


stitutioD,  Uie  pureait  and  cApture  of  thieves,  has  sometimes 
been  held  to  mark  the  definite  appliciition  of  the  name  to  the 
territorial  area,  which  maj'  have  been  called  wapentake,  ward, 
or  even  shire,  at  an  earlier  period.  But  the  particular  measure 
then  adopted  implies  the  previous  existence  of  the  district 
name  '.  In  this  case,  we  may  refer  to  a  parallel  institution  of 
the  Frank  kings,  Childebert  and  Clothair,  three  centuries  and  a 
half  before  the  days  of  Edgar  ;  to  which  the  introduction  of 
the  name  as  that  of  a  local  division  in  the  Frank  kingdom  has 
})een  ascribed,  although  the  hundred  system  is  known  from  the 
Saliau  law  to  have  been  in  full  working  ages  earlier*. 

The  tradition  preserved  by  William  of  Malmesbury,  tliat 
Alfred  devised  the  arrangement  into  hundreds  and  tithings, 
although,  as  it  stands,  irreconcileable  with  facts,  may,  as  has 
been  said  already,  embody  a  portion  of  a  historical  truth'. 
Alfred  may  have  re-arranged  the  areas  of  the  hundred-court 
jurisdiction ;  or  he  may  have  adopted  the  hundred  as  a  basis 

omni  pUcito  (awa  on  other  gemote^  voIumuB  ut  rectum  et  jus  publioam 
judicetur  !n  omni  oauik,  et  odterminetur  quftndo  hoc  iinplealur,'  cc.  Tlie 
other  ^niote  most  be  the  ahiremoot  nnd  boroughnioot.  See  aUo  Edgar,  iii, 
5  ;  Schmjd,  p.  191.  finimpton  (Twysden,  pp.  847,  848)  placet  it  amongst 
AtheUtan'a  laws,  and  ao  it  wax  regarded  by  I'algrave,  Commonwealth, 
p.  cxxi ;  it  ia  however  certainly  later  than  E<lmuDd,  and  can  scarcely  be 
thrcm-n  later  than  Edgar.     See  Scbmid,  Geaetze,  p.  xlviii. 

'  Robertson,  Scotland  under  her  Early  Kings,  ii,  335,  refers  to  this  act 
aa  the  introduclion  of  the  terriloriol  buudred :  and  reganld  the  law  of 
Childebert  and  Clothair  as  instituting  the  sauie  on  the  continent. 

'  Baluze,  Capit.  i.  14;  Select  Charters,  p.  69.  The  words  of  Clothair, 
A.n.  595,  '  Decretnm  est  at  qui  ad  vigilias,  hoc  est  ad  waotas,  ooustituti 
noctumas  diversos  furea  non  caperent,  eo  quod  per  dirersa  intercedente 
cunludio  scelera  sua  praetermissa  custodias  exercerent,  centenat  fierent ' 
— are  scarcely  strong  enough  to  prove  the  usage  an  innovation ;  though 
it  may  well  have  been  an  applicatiun  of  old  luachinery  to  a  new  purpose. 
And  Sohm,  who  has  thoroughly  examined  the  subject,  decides  that  the 
centenaa  now  instituted  were  merely  a  police  force  arranged  numerically 
tor  the  watching  of  the  already  existing  territorial  hondreda.  Beichs-  und 
GrrichWverfasi^.  i.  181-I90. 

'  WiU.  Malmesb.  G.  B.  ii.  {  121:  '  Et  quia  oocasione  bartiarorom  etiain 
indigcnae  in  rapinas  anhrlaverant,  adeo  ut  nulli  tutus  commeatos  esaet 
sine  armorum  proesidio,  centurias  qnas  dicunt  liundiez,  et  decimas  quaa 
thethingas  vocant,  instituit,  ut  omnia  Anglua  legalitcr  duntaxat  viveus 
halieret  et  centuriain  et  decimaiii.  Quod  si  quis  alicujus  delicti  innimu- 
lur-i  r  ■■I  >tim  ex  centuria  et  decima  exhiberet  qui  eum  vadareutiir ;  qui 
"Ji  vadem  non  reperiret  severitatem  legum  horreret.  .Si  ijtiis 
it-  vA  ante  vadiationem  vel  post  transfugerat,  omncs  ex  centuria 

•t  Ueciuuk  re^ps  mulctam  incurrerent.' 
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of  i-atiiig,  118  Edgar  did  for  police;  or  he  nmy  liave  n: 
the  measures  of  liis  descendant.     If  in  the  several  i 
of  territory  from  the  Danes,  or  conquests  on  the  British  1x>rde; 
a  re-diviflion  or  re-meaauretnent  of  lands  was  requisite,  cithrf 
to   satisfy  old  claims   or  to  provide   for   the   security  of  ib^ 
frontier,  it  is  probable  that  the  measure  of  a  hundred  hides 
land  would  l>e  adopted,  as  in  the  reign  of  Ethclred  it 
the  purjjoso  of  taxation  '.     But  the  inequality  of  the  i 
imuuwtrtaa  as  we  everywhere  fiiid  it',  precludes  any  hypoUiesis  of  a  pri' 
mitive  symmetrical  divifiion  on  any  such  principle ;    and  wtf! 
may  rest  satisfied  on  the  whole  with  recognising  in  tJje 
the  vestige  of  the   primitive   settlement,  and,  in   the  distjni 
itself,  an  earlier  or  a  later  subdivision  of  the  kingdom  to  whici 
it  belonged  ;  possibly  a  greater  mark,  possibly  a  smaller  bhirc. 

The  wapentake,  so  far  as  its  history  is  illustrated  by  recoi 
answers  in  all  respects  of  administration  directly  to  the  hund: 
and,  except  possibly  tie  conjecture  that  it  representa 
association  of  smaller  hundreds,  uo  attempt  has  lieen  ma' 
to  refer  it  to  a  principle  of  symmetrical  division.  Nor  is  il 
easy  to  determine  the  origin  of  the  variety  of  systems  in 
which  the  hundred  jurisdiction  is  worked.  In  Kent,  for  i 
stance,  the  hundreds  are  arranged  in  Lathes  or  Leats ;  and  i: 
Sussex  in  Rapes.  The  Lathe  and  the  Rape  may  represent  tl: 
undershires  of  the  Ueptarchic  kingdom ;  but  the  Lathe,  wl 
is  an  ancient,  possibly  a  Jutinh  expression,  is  the  or(r 
judicial  division  of  which  the  hundreds  are  mere  geographii 
sulxlivisions,  while  the  Rape,  wMch  was  probably  introdnc 
by  the  Normans,  is  on  the  contrary  a  mere  geographical  ex< 
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'  Chron.  Sax.  A.P.  1008. 

'  Peonon,  Uiat.  SInpe,  p.  51,  ductucea  the  ■tatement  of  the  VxH^t  1 
of  I'etorbon!- -'  ''■•'  '.lie  hnudred  contained  11  hunl-  '  '  ; '.  '  ' 
ttml  the  IK>i<  /o  in  each  of  the  counties  of 

Xt'rtluunpt'i  .-,  taken  in  the  atf]§Tinp»te,  ii-  ' 

hundred  bide«  lu  th«y  do  territorial  liuiidrvds,  liut  trilhout  any  a^ 
betwwn  the  single  hundred  and  the  liuiidred  hide*.     TJia  Jijciiuient  |_ 
liy  KUi»,  lutr.  to  Donie«day,  L    i8^,  (."ivinn  the   hidftj,'"  <if  X»rl)iani|i1 
•hire,  shows   variatioiu  in  the    neversl  hiindredii  frgm   100   t<>  40   hid* 
Y' '        ^' ■       ' :-      -:•    ig^j  thiiiku  that  '  diitricta  which  wore  ori)(in»IWl 
1  :  ')iun(lr«il«  came  to  be  eoUcd  hundreds  ; '  and  I ' 


buai 


't'flBion,  the  judicial  organisation  rrmaining  in  the  hundred'. 
Cornwall,  in  the  twelfth  century,  tlie  subdivisions  were  not 

lied  hundreds  but  Bhires'  ;    one  of  which,  Triconscire,  now 
the  hundred  of  Trigg,  is  mentioned  in  Alfred's  will'.     York- Bidinjn, 
ehire  was  divided  into  Trithings  or  Piidings,  subdivided  gene- 
rally into  wapentakes.     Lincobishire   was   divided    into  three 

rts,  Lindsey,  Kesteven,  and  Holland ;  Lindsey  was  buIj- 
*4i%'ided  into  thre«  ridings,  North,  West  and  South ;  these 
ridings  again  were  subdivided  into  wapentakes,  and  the  wapen- 
takes into  hundreds  of  twelve  carucates  each  *.  A  siuiilar 
arrangement  prevailed  in  Rutland  and  probably  in  North- 
Mnptonshire,  where  also  the  wapentake  is  found ".  The  East 
ng  of  Yorkshire  appears  in  Domesday  as  divided  into  hun- 

etlfl,   HoldernesB  containing  three,  North,  iliddle  and  South ; 
wliilst  in  Richmondshire  in  the  reign  of  Henry  II,  the  ten- 

ntale,  which  contained  fourteen  camcates,  and  paid  a  geld 

four  shillingg  and  sevenpence,  must  have  been  the  result  of  a 

irrespouding   arrangement.      Of  the   Yorkshire   subdivisions  9in»u  ihirM 
wo,  Borgbeshire  and  C'raveshire,  the  latter  of  which  is  never  J 

called  a  wapentake,  retain  the  name  of  shire  ;  and  it  is  given  1 

in  later  documents  to  Richmondshire,  Kirbyshire,  Kiponshiro,  Bnuii  iiiirai. 
lallamsliire,    Islandshire,    Norhamshire,    and    probably    other 
imilar  districts ".     Nottinghamshire,  Derbyshire,  and  Leicester- 

'  The  names  of  the  Lathes,  Borowkrleat,  Wiwarlest,  Limowkrleit,  Es- 
J«t,  are  clearly  native  and  ancient ;  the  Rape*  anigned  in  Domesday 
I  William  of  Briioso,  William  of  Warenne,  the  Connt  of  Eu,  and  the 
t\  Ttoger,  seem  more  like  a  novelty.  Lest  or  Lathe  is  the  ume  word 
i>tial>ly  at  Leet.     Rape  oorre9|M)niU  with  the  Nonte  and  Tcelantlic  Hrepp, 

iriiiirh  ui  now  applied  to  'a  poor-law  diatrict,'  and  waa  pcrbapa introduced 

'Bt4>  Iceland  in  the  eleventh  century.  See  VigfUason,  Iccl.  Diet.  >.  v.  Hrepp  ; 

'  Jgrave,  Commonwealth,  p.  loi  ;  Kllif!,  Intr.  to  Domesdny,  i.  178  nq. 
*  .Simecm  Dun.  ed.  Hinde,  i.  ]2i  -  'In  Comewalaa  snnt  sex  parvae  scirae.' 
'  Cod.  Dipl.  ii.  114.    Kemble  eiplaiiusTrieonHhire  an  C'oniwall  generally  ; 

i  It  the  Trigewcire  hundred  of  the  Pipe  ItoU  of  a.d.  i  130,  p.  150. 
'  Hearne,  Liber  Niger  Scaccarii,  pp.  399  sq. ;  Gale,  Beg.  Uonorii  de 

tichmond,  p.  23. 

In  ICntland,  the  wapentake  of  Alfnodestou  containa  two  handreda ;  but 

i(  of  it  ia  in  Torgaatone  wapentake,  and  half  in  Brochelestou,  In  Not- 

i^haiiuihire.    Martinaley  wapentake  contains  one  hundred.    Doin.  1. 193 11, 

K'ibertson,  Scotland  under  her  Early   Kinj^s,   ii.  433,  ia  indine<l   to 

:  tliu  trilhing  in  Kent  anil  Suivcx  ;  Kent  waa  divided  into  Eut  and 

ITtat,  mch  arrangeil  into  thrcu  lathes,  which  in  East  Kent  are  ilnuble. 
was  divided  into  East  and  Wcat,  each  again  <livided  into  three 
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shire  are,  in  Domesday,  arranged  in  wapentakes,  but  io  one 
place  the  term  '  hundred '  is  used  in  reference  to  a  dividiuu 
of  the  last-named  county.  It  may  seem  not  impoegx})le  tlmt 
the  original  name  of  the  subdivision  immediately  above  the 
township  was  scir  or  shire,  a  term  of  various  application, 
city  of  York  was  divided  into  seven  shires ',  and  the  use  ofl 
the  word  in  northern  Northumbria,  the  present  Lowlands 
Scotland,  a  territory  which  was  people<l  by  Saxous  and  litl 
disturbed  by  Danish  aggression,  points  to  the  same  conclusion 
It  would  be  rash  however  even  to  attempt  a  generalisation 
these  obscure  differences,  much  more  so  to  attempt  to  fo; 
them  into  conformity  with  the  local  arrangements  existio; 
under  the  later  Scandina\'ian  institutions  whose  gy 
testifies  to  an  artificial  origin'. 

The   presiding   oflBcer  of  the  hundred  or  wapentake 
various  names :    nor  is  it  quite  certain  that  we  are  right 
ascribing  the  functions  so  denoted  to  a  single  magistrate. 
centenariua  or  Uiurujinua  was  under  the  Salinn  law  the  head 
Ids  hundred,  elected  by  the  national  council ;  he  exerci8e<i 
jurisdiction  in  company  with  the  king's  sacebaro,  and  in  Mi 
rovingian  times  in  subordination  to  the  graf,  the  ro^-al  rep; 

npM.     In  Oie  trithing  be  Mca  the  threefold  dirliion  of  the  Und  alloth 
to  the  Korae  odullera  ;  thn«  Yorluhire  »nd  Lindsey ,  which  were  no  dividu 
represented  the  lands  measured  out  hy  Hivlfdune  in  a.d.  876  :  Uie  uthe 
purtione  of  the  Danish  conquesta  being  left  to  their  Saion   proprietoni, ' 
under  the  special  rule  of  the  king:  the  trithinga  were  thus  loft  u  odal- 
land,  and  the  other  p&rta  ai  gafol-land  or  tributary.    The  view  U  very 
interesting,  but  very  coujeotural, 

'  Above,  p.  101,  note  5. 

'  See,  for  erainple,  the  Becot^  of  the  Priory  of  May,  Carta*,  p.  31 
'  Sira  de  Chellin,"  '  Sira  do  Cherel ; '  p.  J, '  Sire  do  Erdroa.'  The  dioceao  ol 
Bt  Aldbelm  is  cidlnd  SelwcMKlshirn  by  Ethi;Ut.-rd.  M.  H.  B.  p.  507. 

'  The  idea  of  Soohse  i,(irundlagen  dea  Ueutschen  Sta»t8-  und  Kechli 
lehens,  {{  11,  135  is  that  each  kingilom  was  divid»l  intu  four  pniviiic 
each  province  into  three  shires  ;  oach  shire  into  three  trithings,  eaih  I 
ing  into  four  hundreds  ;  each  huudre4l  into  twelve  tithinga  and  each  i" 
into  twelve  free  households  ;  Gneist,  Verwaltgar.  i.  55.     Mr.  Rob 
theory,  which   however  is  put  funli  only  as  a  theory,  makes  a 
lea^e  equal  to  a  turbe  or  tithini; :  four  tithiiigs  a  small  shire  ur  I 
Uiree  aucli  s)iir<>s  one  hundred ;  thrrc  liuudre<U  one  (juartet ;  two  qtj 
one  larger  sliiro  or  fylki ;  and  two  nucli  lihires  unc  prDvioce  or  lUd 
Essays,  p.  1.11.     Palgravr,  Ooninionweolth,  p.  97,  arraogea  East  An  ' 
htuidreds,  distributed  in  four  head  Ivots  or  tribes,  ami  aaeb  trihv  < 
Into  three  subordinate  Iccts. 
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ntative  iii  the  lai-ger  province  of  which   the    hundred   wu8 
subdivision '.     The  officer  answering  to  the  centenoriua  in 
England  may  be  the  hundreds-ealdor ",  to  whom  the  laws  of 
Jgax  direct  the  townsmen  to  refer  in  questions  of  witness,  or 
hundred-man  who  with  hia  tithing-meu  goes  forth  to  exe- 
lite  justice  on  the  thief.     The  officer  who,  according  to  the 
'  Edward  the  Elder,  holds  the  monthly  court,  that  is  the 
which   we    know   as    the  hundred-court,  is   called   tl»o 
*.     Tlie  headman  of  the  wapentake  is  called  in  the  laws 
Ethelred  likewise  the  gerefa ".     It  is  possible  to  trace  hei-e  PumIUo 
be  existence  of  two  officers,  answeiing  to  the  graf  and  the  venwMot'nr 
centenarius  of  the  Merovingian  period  of  Frank  law;  the  re- 
presentative of  the  king's  interest  in  the  gerefa,  who  becomes  ^^| 
the  Conquest  the  bailiff  of  the  hundred ;  and  the  reprc-  ^^| 
Qtative  uf  the  freemen  in  the  hundredes-ealdor,  who  also  sur-  ^^| 
the  Conquest  and  is  found  in  the  thirteenth  century,  ^^| 
I  elected  ealdomiau  of  the  hundred,  representing  his  huu-  ^^| 
dred  in  the  ahire-nioot '.     There  is  not  sufficient  evidence  to  Hundv^fl 
us  to  claim  for  the  hundred-inan  the  presidency  of  the  Hundred-  1 
odred-court ;  that  seems  to  belong  to  the  gerefa  ' :  and  later  J 
would  incline  us  to  regard  him  as  the  convener  rather                I 
the  chairman.     The  hundred-man  of  the  Exeter  Domes-  ^^H 
ay  is  simply  the  collector  of  the  fees,  fegadrus'.     But  at  the  ^^| 

Above,  p.  59.    Sohm,  Fr.G.  V.  G.  pp.  1^4,  i6a.  ^^| 

'  *  Edgar,  iv.  $$  S,  10.  '  Ibid.  i.  Si  2,  4,  5.  ^H 

*  The  gerefx,  mentioned  in  Edward,  ii.  8,  muit  alio  have  been  the  reove  ^^H 
"^the  hundred  or  wapentake.    Bee  Schmid,  Geaetze,  p.  589.   Cf.  Palgiave,  ^^H 

Commonwealth,  p.  99.    The  mot-gorefa  of  Edward  the  Coiifeuor's  charter  ^^H 

I  Abingdon,  Kemble,  C.  D.  iv.  100,  i«  doubtleus  the  same.    In  Domesday  ^^H 

E  ijt  the  praefectus,  or  praepoeitus  hundred! ;  Ellis,  Introd.  i.  18S.  ^^H 

'  Ethelred,  iii.  $  3.  ^^H 

*  Hen.  I,  viii.  J  1.  See  Polgrave,  Conuuonwealtli,  pp.  635,  cccli :  '  Kt  ^^H 
hundreda  barooiae  (dc  Aquila)  dant  ad  auxilium  VicecomitiH  £9  lyr.  6d.  ^^^| 
|ier  quod  barones  et  iniliteK  totin.i  barouiae  quieti  mint  de  sccta  ad  coinita-  ^^^| 
turn,  ■alvin  AldermariniB  Hondredoruin  qui  laciunl  Boetam  ad  coinitntum  ^^H 
pro  hundredo  ; '  Rot.  Hand.  ii.  104,  aoj.  '  Bedellus  qui  vocatur  Aldre-  ^^H 
man,  qui  dat  pro  balliva  ana  per  annum  quatuor  marcas,  ct  nihil  hiibet  de  ^^H 
certo  de  quo  pouit  dictam  firmam  levare,  nisi  quod  potent  extori|uere  da  ^^H 
popnio  sibi  aubdito,  et  injustc.  Et  aliquo  tempore  sokbant  hujuamodi  ^^^| 
bedelli  eligi  per  aectntorea  hundred!,  et  luue  panun  vel  nihil  dederunt  pro  ^^H 
baUiraana;'   Ibid.  ii.  114.  ^^H 

'  See  p.  116,  note  i.  ^^H 

■  '  Domesd.  iii.  ff.  65  wj.  ^^H 

■  TOL.  ^^1 
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liiiii'  lit  which  the  iimue  Grsi  occiu'8,  the  mnnngement  and 
jirufits  of  the  IuchI  cout-tB  had  uh'eady  passed  iuto  the  Imiiii 
of  the  great  men  to  whom  the  uanne  of  luiid-rica  is  given,  an4 
wlio  ii]i[)eur  later  iis  lorda  having  sac  nud  soc  in  whole  hundrcKii 
aiid  wtipeutakeB.  This  clmuge  must  have  teuded  to  depr 
the  status  of  all  elected  officers,  altluiugh  it  might  not  mnc 
aflfect  the  judiciiil  procf-ss:  the  old  names  continue,  hut  tha 
reeve  or  grave  of  the  hundred-court  is  the  servant  mtber  iL 
the  president,  whilst  the  houdreds-ealdor  has  sunk  to  the  poai^ 
tiou  of  II  bodel.  On  analogy,  however,  we  may  fairly  mainti 
that  the  original  hundred-man  or  huudredes-fiildor  was 
elected  o£5cer,  and  the  convener  and  constituting  functionary  i 
the  court  which  ho  held. 
Buniired-  46.  This  court,  the  hundred-gemot  or  W8]>eutake  court,  wbsJ 

held  every  month  ',  according  to  the  laws  of  Edward  and  Edgar; 
liut  the  teiTu  of  thirty  days  for  the  completion  in  one  gemot  < 
the  work  Injguu  in  a  previous  one  is  at  least  as  early  as  tl 
reign  of  Egbert  *.  In  this  point  we  fail  to  find  any  vfiy  ei 
analog}-  among  the  coutineutal  courts  of  law.  The  meetings 
the  German  mallus,  tling.  or  placitum  \iiried  in  ditferent  regioni 
Hud  eras.  Under  the  Salian  law  according  to  one  view  the  con 
was  hold  weekly,  according  to  another  at  Intervals  of  forty  days 
By  the  Alemanuian  law  the  conventua  was  weekly  in  trouble 
times,  fortnightly  in  the  time  of  peace.  The  Bavariana  howj 
ever  met  ordiuarUy  every  month  ;  if  there  were  a  ueetl,  eve 
fortnight'.  The  meeting  of  the  English  Imudred-uioot 
summoned  seven  days  beforehand,  and  could  not  be  held  o^ 
a  Sunday.  It  was  termed  gemot,  Ihimj,  or  methel,  the 
name,  which  occurs  in  the  Kentish  laws,  being  equivalent  to 
the  Fraukish  nuillua*. 

The  place  of  meeting  wns  notified  by  the  summoncr  ;  it  ma^ 
have  originally  been  the  place  fi-om  which  the  torritoria 
hundred  or  wapentake  took  its  name.     This  chias  of  names  : 

■  Edw.  ii.  t  X  :  '^igxc,  i.  $  1 :  Ui.  i  5  ;  Caoota,  E.  15:  Hear,  ff  7,  ftlj 

'  See  Keinblo,  Cod,  Liinl.  No.  118. 

'  .See  Waiu,  D.  V.  G.  L  341-34$  ;  li.  460,  461 ;  Bohm.  Vt.  G.  V.  O. 

*  Cf.  Liqgg.  Boa.  I,  e.  89,  {  3 ;  aii  oxtntet  frum  a  Ckpllulary. 


Tie  Hundred  Moot 


Iteelf  very  curioiu.  Li  the  south  of  Eugland  the  names  of  the  Niuii<»«f 
hundreds  nro  often  derived  fi'om  thuse  of  the  central  towns ; 
but  in  the  midland  and  northern  districts  they  seem  like 
echoes  of  a  wilder  and  more  primitive  society.  The  York- 
Bhire  wapentake  of  Skyrack  recalls  the  Shire  Oak  as  the  place 
of  meeting;  bo  in  Derbytliire  we  have  Appletree,  in  Uert- 
fordshire  Edwinsti-ee,  in  Herefordshire  Webtree  and  Greytree ; 
in  Worcestershire  Doddingtree,  in  Leicestershire  Oartrec.  Os- 
godcross,  Ewcross,  Staincross,  Buckroas,  mark  centres  of  jui-is- 
dictiou  which  received  names  after  the  acceptance  of  Chrihtianity. 
Claro  or  Clarhow  in  Yorkshire  was  tlie  nioot-hill  of  its  wapen- 
take ;  similarly  Leicestershire  has  Sparkinho,  Norfolk  Greenho 
and  Grimshoe,  and  Lincolnshire  Caluodshoe.  Others  preserve 
tlie  name  of  some  ancient  lord  or  hero,  as  the  Worcestershire 
Oswalds-kw  and  the  Liucolnshii-o  Aslacoe ;  or  the  holy  well,  as 
the  Yorkshire  Hallikeld.  The  Suflfolk  Thingoe  preserves  a 
reminiscence  of  the  court  itself  as  the  Thing.  These  may  all 
have  been  originally  the  constant  moot-places  of  the  hundreds; 
but  at  a  later  period  and  in  the  larger  wapentakes  the  court  was 
held  at  different  villages  in  rotation ;  a  rule  which  must  have 
greatly  facilitated  the  breaking  up  of  the  hundredul  jurisdiction 
into  manorial  courts  lect. 

The  court  was  attended  by  the  lords  of  lauds  within  the 
hundred,  or  their  stewards  representing  them,  and  by  the  parish 
priest,  the  reeve,  and  four  best  men  of  each  township'.     The  J'ldBwof  the 


judges  of  the  court  were  the  whole  body  of  suitors,  the  free-  moot 
holders  answering  to  the  '  rachimburgii  '  of  the  Franks ;  but  as 
various  inconveniences  might  arise  from  the  uncertainty  of  the 
naml^r,  qualifications,  or  att4.-udance  of  the  whole,  a  representa- 
tive body  of  twelve  seems  to  have  been  instituted  as  a  judicial 
committee  of  the  court.  These  twelve  may  have  been  in  some 
cases  like  the  scabini  or  schofien'-,  a  fixed  body  holding  their 

'  Hen.  I,  vii.  S\  4.  ; ;  U.  i  1. 

'  l'oiapa,re  Savigny,  i.  339,  who  u^ues  thiit  the  officinl  Hcabini  were 
institQted  by  Charleii  the  Great.  Seven  acabini  were  re<|uiijite  fur  a  full 
nuJlui ;  Ibid.  i.  J48.  Se«  aUo  Suhin,  Fr.  G.  V.  G.  i.  377,  380.  No  other 
freemen  but  the  acabiui  auJ  the  vkssi  comitum  were  ooupelled  io  attend 
the  extraordinary  or  ai)eciaUy  8iininiiine<I  phicita  after  the  capitulary  of 
A.1).  803;  Sohm,  p.  375.     Dr.   Sohiu  holds  that    the  Mvrovingiau  king« 
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uppoiiilmeiit  for  life;  or  like  the  lawmen  of  Liucolti,  the  her 
<litiiry  owners  of  sue  and  aoc  in  the  territory  ;  or  cho£«n  mer 
for  the  occasiuu,  like  the  Salixui  rachimburgs.     They  may  be  c 
covered  in  the  twelve  thegus  of  the  wapentake,  who  by  the  la^ 
of  Ethelred  declared  the  report  of  tho  district  in  the  gemot ' ; 
iu  the  twelve  chosen  witneeses  of  Edgar's  law,  before  whom  i 
bargains  and  Bales  are  to  be  transacted';    in  the   thirty-«i3 
'barons'  or  twenty-four  'judicea'  chosen  in  the  East  Aiigliu 
county  courts  to  determine  the  suits  of  Ramsey  and  Ely' ;  *nd 
in  the  twelve  legal  men  of  the  hundred,  who  are  directed  iu 
Assize  of  Clarendon '  to  act  as  part  of  the  Grand  Jury  befor 
the  judges  in  Eyre,  and  who  play  so  important  a  port  in 
legal  reforms  of  Henry  11  and  his  ministers. 

MTiether  the  ealdorman  of  the  shire,  the  sherifl'  or  the  bishop 
sat   regulnrly  in  the   hundred   court   at   any   period   may 
doubted '' :  the  number  of  hundreds  in  each  shire  muat  have  pr 
vented  a  monthly  attendance  at  each,  and  it  is  more  likely  tlu 
the  one  or  two  occasions  on  which  the  caldormau  is  mentioned  i 
present  were  cases  of  exceptional  importance.     The  sheriff  ma 
not  improbably  have  been  repi-esented  by  a  deputy,  '  gingra '' 
or  junior  ;  who  would  look  after  the  king's  rights. 

The  hundred  court  was  entitled  to  declare  folk  light  in  evei; 
suit ' ;  its  jurisdiction  was  criminal  us  well  as  civil,  and  volu 

reduced  the  number  of  nulli  to  two  a  year  in  each  hundred,  and  that 
Charles  increased  tbeiu  to  three  :  bnl  Waits  holds  a  different  view. 

'  '  Let  pleas  be  held  in  each  wa]>entake,  and  U-t  the  twelve  senior 
thegns  go  out  and  the  reeve  with  them  and  rwear  on  the  Imlidome  which 
shall  be  put  in  their  hands  that  they  will  accuse  no  innocent  man  and 
conceal  no  guilty  one;'  Elhelred,  iii.  i  3.  'Et  judicium  atet  ubi  tayoi 
consenncrint ;  n  diiuideaut,  stet  quod  ipsi  viii  dicont;'  Ibid.  {  13.  I(~ 
Mnurur,  Krii.  Ccburschau,  v.  389,  refers  this  to  the  Danvlaw  only  :  and  if 
wholi'  |iur{xirt  is  wulested  by  Brumier,  Schwurgericht,  pp.  40],  403.  B« 
1h-1o«-,  i  1I4.  "  Edtjar,  iv.  {(  4,  5. 

'  Hist,  liainacy.  Gale, p.  415  :  '  xxxvi  barones  deuiincin  utnuii<|ue  parti 
l-ori  nmiiero  clerUis,  ipsi  judicea  constituerunt.'     Hist.  Kly,  Onle,  )•.  47  tj 
'coram    xxiv   juilicihus.'      'Tandem    vcniens   Aegelwintis   Aldennnn 
(trautcburuc  habuit  ibi  grande  placitum  civiam  et  hundretanonun  1 
jcxiv  judifiLus  ; '  Jbid.  p.  478 ;  cf.  Legg.  Hear.  I,  0.  J9. 

•  Select  (!,  157.     Seealeo  Hollmn,  M.  A.  ii.  3.H6  ».i. 

Gneist,  \  .  ifooht,  i.  78  ;  I'Algmve,  Cuiumuiiwealtli,  pp.  5R,  m 

Alfnil         .  ,    _,    I  taks  of  tho  Icing's  ealdorniali's  git'  — 
1  I'lirv  xre  mcotioucd  also  in  tiirve  cbatt-  IC 

1"'  '    »»  .  Keuiblo,  C.  D.  ii.  pp.  1«,  i$,  34. 
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I  ««U  aa  contention^).  It  tried  criminals,  settletl  Jisputes, 
ritBtoBtd  transfers  of  land.  Tlie  testimony  of  the  country 
ai  Hu  raconl  of  tbr  law  were  supplemented  by  the  conipnrgn- 
iarf  ««tii  nnrt  ordwil.  It  had  also  a  common  chest  wliicli 
£nM  the  profits  of  jarisdiction  with  the  king  «nd  tlie  lord  or 
iuid-ric»*;  and  no  suit  might  he  carried  to  a  higher  court 
aalaiit  hod  been  refused  juRtice  in  the  hundred'.  It  had  n 
l|iMta]  peme«  protected  by  a  special  fine  ;  its  suitors  were  under 
ipeeial  protection  of  the  law  on  their  way  to  and  from  it ;  and 
tiio«e  who  D«glectMl  the  special  summons  to  it  were  fined'. 

Aj  mw  the  case  with  the  township,  the  organisation  of  the 
kandred  tent  itself  readily  to  the  judicial,  ecclesiastical  and  fiBcal 
enta  of  later  times.  The  criminal  juriBdiction  of  the 
18  perpetuated  in  tbe  manorial  court  leet.  On  the  Tiie  hunj 
iwtitatuiD  of  the  frankpledge,  a  hundred  court  was  held  twice  niiorir* 
a  jpear  to  aaoertain  the  observance  of  the  law*.  This  became 
busiBen  of  the  sherifTs  tourn  of  later  times,  held  twice  a 
r,  ta  tbe  octave  of  Easter  and  Michaelmas,  in  different  parts 
sty.  It  was  the  great  court  leet,  as  the  old  hundn-d 
I  the  court  baron  of  .tlie  hnnilred,  and  the  county  court 
tKat  of  lb«  ahire*  :  the  distinction  of  origin  being  maintained  in 
Ihr  (rriaciple  th»t  in  the  courts  baron,  whether  in  the  manor, 
tbe  bniKlred  or  the  shire,  the  snitors  were  the  judges,  whil.st  it 
wma  otltfnriBe  in  the  courts  leet*,  and  in  the  sherifTs  toiini 

'.  t.  f  1-   Tbe  peMee  giren  in  the  hundred  or  w»pentake  wu,  wben 

Mil  I  id  bjr  Um  pnyment  of  a  fine  of  eic;ht  |>oana«.   TbU  fio*  lwt« 

of  kaadred,  poaubly  m  )>t:ing  the  hiimlred-iinc,  poaibij  ■■  Mag 

of  afaaadrad  (no)  ores  (of  ic,,l.  eacli'.    This  DoadRii  ia  eft«i 
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boUi  ia  the  laws  and  in  Dome^Iuy  u  m  meosiiTe  of  MoooaL    In 
IT  tip  ttr%re  i;\  vi-n  by  the  king'ii  band  i«  uamiiei  by  ik(  naTiiMat 
tliird  goes  to  tbe  eurl,  two  tUrAi  to  tlmkiit%l 
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among  tlietn,  tlio  steward  being  judge  in  the  leet,  tLe  ^Lmff 
judge  in  the  tourn'.  The  criminnl  juriadictiou  of  the  hnodrcd 
was  early  cut  up  by  grants  of  eoc  and  see,  and  Int^r  ou  was  lo«t 
or  merged  in  the  general  juriadiction  of  the  crown  exercised 
the  judges  in  aBsize,  in  which  it  appears  only  as  helping  to  col 
stituto  the  juries. 

There  can  be  no  doubt  that  the  organisation  of  the  huni 
had  n  Rscal  importance,  not  merely  as  furnishing  the  profits 
fines  and  tlie  produce  of  demesne  or  folkland,  but  as  forming 
rateable  division  of  the  county.    The  fiscal  system  of  the  Angl 
Saxons  is  very  obscure ;  and  it  may  be  questioned  whether  ai 
money  taxation  properly  so  called  ever  existed  before  the 
position  of  Dsnegeld  by  Ethelred  the  Unready.     The  tribu 
from  the  remaining  folkland,  and  the  rent  of  the  royal  demeai 
which  was  scarcely  a  tax,  sufficed  for  most  of  the  expenses  of 
king's   household.     The   obligations  of  the  trinoda  neceasi 
were  discharged  by  personal  service.     The  profits  however  of 
each  hundred  were  no  doubt  accounted  for  by  the  sheriffs,  a 
when  general  taxation  liecame  necessary  it  would  be  collected 
the  same  machinery.    When  King  Edgar  confirmed  the  bial 
of  Worcester  in  the  possession  of  his  estates  he  made  np  tl 
amount  of  land  liy  new  grants  to  the  extent  of  three  huni 
which  he  directed  to  furnish  one  scypfylled  or  '  uavipletio '  ■ 
the  national  fleet.     In  the  year  1008  Ethelred  ordered  that 
ship  should  be  furnished  by  every  three  hundred  hides 
we  learn  from  Domesday  that  the  hundred  of  Oswald's  U' 
comprising  the  three  hundreds  of  Edgar's  charter,  contaim 
three  hun(lre<l   liides '.     It  may  be  inferred  then   that  eve 
three  hundreds  were  liable  to  be  called  on  to  funiish  one  shi 


M 


'  Viner'a  Aliridgment,  vi.  586 ;  vii.  j. 

•  DugdjJe,  Mon.  A«yl.  I.  617,  618  :  •  .Sciliect  ut  ip<ie  e|>itcopuii  rum  mno 
nchia  Buis  de  Utii  tribiu  centnriatlbiu  ,  .  .  conatilnanl  nii»in  navi|>li<liunca 
quod  Anglice  ilioitar  scyjjfitled  iithtlip  Scypborne.'  KmuIiU-,  C.  1>.  vI.  j^i 
for  the  Inat  word  reads  '  loypaociie.'  Tlio  town  of  Bt-dforJ  iiaiil  lowani 
■liiiM  iw  much  lu  a  third  of  a  hnndri>J;  DumuMl.  t.  109.  Warwick  fii(| 
nishiMl  four  bntuweiiia;  Ibid.  i.  23S, 

"  Chron.  Sax.  a.i>.  iooS, 

'  I>uiiic'«d.  i.   I7>  :  '  Eioli-xia  .'^.  Marine  .  .  .  habot  nnmn  humlrot  <joo 
viicatnr  UxwalileKlaw,  in  cpiu  jncvnt  ccr  hidae.' 
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!  ImIm  for  n  Leliii  uikI  lir<  u.vtplnto'. 

17.  In  Anglo-Saxon  as  in  later  times,  there  existed,  ne  ia  Fnuul 
yl,  side  by  side  with  the  hiiiulrods  and  wapen- 
chi»f^  or  lUirtie^  in  wliich  the  jnriHdictioii,  or  at 
I  il>e  pxecatioD  and  profit  of  jarisdiction,  was  vested  in  private 
The  particular  rights  thus  exercised  were  termed  ku\ 
ytad  toe,  to  wUicli  others,  toll  and  team  ami  the  likf,  were  fre- 
fMBtJj  added'.  In  some  grants  of  laud  exemption  from  the 
Isadfcd  ia  specially  mentioned  *,  in  which  case  the  grantee 
VDoU  hold  the  courts  on  his  own  estate.  In  other  cases  the 
jnudktiou  of  the  hundred  is  itself  granted,  even  when  the 
wtucnliip  of  the  soil  was  not  affected  by  the  grant.    In  the  latter 

'  Ckrea.  Smx.  jl.d.  1008,  with  E»rle'«  note,  pp.  336,  337. 
'  Tn  tkcae  acupt  dixtrict*  the  luime  of  tUhfioen  halt  been  given,  on 
■^mlAt  naaty  kUtbocitT,  indicating  their  ori^'in  in  a  grant  by  tbo  king 
to  Roa  cf  Ilk  gtaithi  or  companion*,  of  an  estate  upon  which  he  may  enjoy 
tl  Ika  riKbtt  and  pra6t*  that  had  Iielonged  tn  the  king,  nominating  the 
cAian  aad  exaraiing  the  juriMlicliun.  The  word  '  nthcsoon '  does  not 
•OBor  fai  aay  aaoieot  docament,  unless  in  the  form  '  sipessocnn,'  which 
Dii|Mb  aiaa  other  achuUrs  following  him  regarded  as  a  misreading  of 
'■^aoou.'  It  ia  foood  in  the  laws  i)t'])ciiry  I,  vi.  {  i,  and  two  or  three 
«lMafal  Ike  l^pe  K..1U.  In  the  Pipe  Koll  of  16  Hen.  11  the  hnndredii  of 
MtttwUuikitr,  «liirh  were  ten  or  twelve  in  Domesday,  appear  as  four 
■Hk  Thii  inatance  c«rtainly  leemg  to  favour  the  opinion  of  Arch- 
Hair,  who  argned  from  the  use  of  the  word  '  «cyp«ocne '  in  Edgar'a 
r,  qpwCod  ahivn,  p.  118,  n.  },  that  it  referred  to  the  association  of  three 
bmlrada  to  prcvide  a  ship's  crew  ;  Hale,  Hegister  of  Worcester,  p.  xxxiii. 
TV*  n|ilasati':in  illustrates  the  conjecture  that  the  original  wu{>entako  was 
I  •  tike  principle.  Anyhow,  the  disputed  word  cannot  be  taken  a  ^< 
de  term  for  the  jaris<liction  of  a  franchise.  See  Robertson,  Scotland 
V'«i-ii.  K.r,..i  M  116,  457  ;  Essays, p.  livi ;  Dugdale's  Warwici- 
"^iion  Laws,  p.  121 ;  Lappenberg,  iL  331. 
Ic,  C.  D.  iv.  13S,  187,  J33,  347. 
rtl  Uie  tuQlcsMir  frees  certain  lands  of  Westminster  from  the 
tke  huiulred  ;  KemUe,  <'.  I),  iv.  191,  313.  There  were  seven 
la  Worcestershire,  '  ita  quieti,  sicut  scira  dicit,  quod  vicecomea 
HciA  kaixt  in  eis ;'  DomeMl.  i.  1 73.  Mr.  Adams,  Essays  on  Auglu-Saxon 
f  1I—  f,  44,  AaeiMrttafp'—-'  •'  •  -ci-  of  private  jurisdictions  before  the 
Caaqstal,  and  iaijat*  •  I'jndredal  jnxisdiction  as  the  only 
fcal  jariadiedaa  in  etit  ,  ,  The  importance  of  the  point  i:i 
Istfal  raUmr  than  historical.  No  doubt  the  hundred  law  ('  secundum  hnn- 
^Rt'  Vmi  t.  Th.^rpr,  j>.  iij^  was  administered  in  all  the«e  courts,  but 
Aa*  or  even  a  private  magnate 

tutam  I  escntative  in  such  courts  and 

ip  o:^rt^ii  i  >n,     Mr.   .\i1nmB  nUo  iirgen 

t|H4  Qyf  V  't  does  not  mean  jnriitdiL-liiin, 

Iml 111*  !«<>!.:  ..  ,     1.1 Uunof  thefiniaof  jurisdiclioii. 
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caae  the  »tatns  of  tlie  free  tenant  witliin  the  hundred  would 
lie  at  first  changed  by  the  gift.     For  the  htrgest  proportion  of 
theae  jurisdictions  belonged  to  the  churches  and  coincided  widi 
the  ownership  of  the  soil,  which  the  clergy  leased  out  to  thaR 
Bokemen  on  fairly  liberal  terms:  Edward  the  Confessor  gnve 
hundred  of  Horneniere  to  Abingdon ',  and  that  of  Goddelie  ti 
eiiuDdrni  Chertscy '.     The  extent  to  which  these  exemptionB  must  hai 
weakened  the  hundred  organisation  may  be  inferred  from 
Rtuteraont  that  the  thegu  holding  five  hides  often  if  not  alwa; 
had  u  riglit  of  magistracy,  a  burh-geat-setl ''.   But  although  eepi 
rated  from  the  body  of  the  hundred  in  this  way,  the  liberties  we 
n<it  exempt  from  the  jurisdiction  or  organisation  of  the  shire,  an 
may  lie  regarded  as  piivate  hundreds  standing  to  the  others  i, 
a  relation  analogous  to  that  which  existed  between  tlie  free  towi 
ship  and  the  manor  of  the  lord  :  and  they  are  often  regardc*!  sirapl; 
ns  larger  manore.     In  all  these  the  machineiy  of  the  hundred  o| 
wapentake  was  strictly  preserved,  and  the  law  was  administi 
on  the  name  principle.     The  sokemen  elected  their  officers  am 
made  report,  the  .steward  of  the  lord  acting  as  president  in  thcii 
courts  and  leading  them  in  a  separate  body  to  the  host.     Thi 
is  especially  provided  by  Edgar  in  the  charter  already  refei 
to  :  the  tenants  of  tlie  see  of  Worcester  are  to  fulfil  their  milit^i 
duties  not  with  the  king's  servants  or  the  exactors  of  the  liun- 
dred,  but  under  the  bishop  as  their  archiductor *. 

The  courts  of  the  great  franchises,  where  they  still  exist,  will 
found  to  fiirnish  the  l>est  instances  of  the  ancient  constitution 
the  huudre<l  court ;  for  they  were  less  touched  than  the  hundn 
courts  thcranelvcs  by  general   legislation,  and   have  preservi 
tlieir  constitution  in  greater  integrity.     In  the  courts  of 
Foi-est.  of  Knareeborough  each  of  the  townships  or  berewii 

'  Kemble,  C  D.  iv.   lOO.     In  Domesday,  i.  iSo,  the  Coanteea  Oodev 
ii  mu'd  to  have  hod  uo  and  loe  \a  the  whole  wapentake  of  Newark. 

'  Keuilile,  C  T).  i<r.  306,  307.     The  jur'mdiction  of  ei|;ht  hiiridn>da 
A  half  WM  granted  by  the  «»me  king  tn  S.  E<lniund's  ;  ihu\.  iv.  m,  J.'SJl 
vi.  J03.     ITie  gifU  of  hundred*  tu  Ely  and  Petexboroagh  by  Edgar,  ibicf 
iii.  61,  93,  are  of  questionable  authenticity. 

■  Knnka.  (  }. 

'   \l..i.     Vnyl.  1.617.     *<«>  in  DomemUy,  i.  R7,  the  ni»n  >>f  Taunton  alien 
I  i '  'the  biithiiji  of  Windualor  :  *  (irofeotio  in  oxercitum  sum  hunin 

ll'  •   ■       ri.' 
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form  the  msuor  of  tLe  forcBt  is  represented  by  the  con- 
and  four  idmi  ' ;    from  these  the  jurorw  of  the  Icet  nre 
choaen ;  and  by  them  the  praepositas  or  grave,  and  the  tiedel. 
tamaaoro""       •'  1.1  the  reprcFentntion  is  by  the  constable 
two  man,  ^i  ri8i  in  the  half  hundred  of  Giiugfoixl 

in  E<ars  the  teiuuits  of  St.  Panl's  were  represented  by  the  reeve 
aad  two  men  *.    Tli  ml  for  connecting  the  hundred 

vvitli  the  tithiug  of !  I  _  ^  :  ii-r  tliau  the  right  of  the  fornit-r 
^H^  view  the  firmnkpledges  in  a  half-yearly  court.  In  the  ecclesias- 
^Jpal  tyrtam  the  hundred  bore  the  same  relation  to  the  dennery 
|H|ml  aa  the  toimBhip  bore  to  the  parish  :  but  the  deaneries 
^  ant  always  coincide  geographically  with  the  hundreds. 

44.  Between  the  hundred,  or  wapentake,  and  what  is  now  intonn!:" 
^  aliire,  it  is  possible  that  other  intermediate  divisions  may  at  ji..i»:  oam 
sa  early  period  have  come  in  ;  answering  to  the  trithings  and  hundrecU.  1 
ridings  of  Yorkshire  and  Lincolnshire,  the  rapes  of  Sussex  and 
llw  latltes  of  Kent.  If  this  were  the  case  they  may  have  hud 
rtvrts  of  their  own  as  is  the  cose  with  the  lathe,  and  officers  of 
liaar  own  such  as  the  trithing-reeve  and  the  leide-reeve  who 
_4ajtf  in  two  manuscripts  of  the  so-called  laws  of  Henry  I ''.  The 
^^^^Bags  of  Lincolnshire  and  Yorkshire  had  their  moots  in  the 
^H^Hf  tbe  Conqueror,  although  little  is  known  of  them  *.  There 
^^g^  Iwaiw  no  oidence  of  any  such  general  arrangement.     Tlic 

■-■'■--  of  two,  three  or  more  hnmlreds  is  occasionally  men- 

as  nied  for  the  purpose  of  witness',  a  custom  which  may 

ba  iaterpretad  as  the  relic  of  some  more  symmetrical  aiTangc- 

BMat,  Imt  is  more  probably  a  mere  expedient  for  extending  the 

B|i|iliaitioa  of  the  compurgatory  S3r8tem.     The  reduction  of  the 

of  Domesday   hundreds  to  the  existing  number,  in 

of  the  Midland  counties,  may  be  accounted  for  on  such 

nf  association  or  combination.     All  the  int«nnediate 

hicfc  War  the  name  of  shiro,  and  have  been  already 

Tdemd  to,  are  of  tuw  hite  formation  to  illustrate  this  supposition. 

HaiigTOvc,  Rift,  of  Kiur\-"hMroagh  <  a4L  1798),  pp.  44,  45. 
H^n,  TlomrttUT  ff  ^t  I'aiil'i.  p.  144. 

Ill  I)anie*iUjr  (fnI5o  «l,),  p.  Ivii. 
Ktjujirco,  11,13;'.  Miut*,  ii.  30.  {  3  ;  Hint.  Ely,  pp.  473,  4751  -(,7 
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The  lathe  system  in  Kent  ontrwers  closely  to  that  of  the  hundred 
elsewhere,  mid  aU  the  existing  raachineiy  of  the  ridings,  save  the 
name  and  boundaries,  is  comimratively  modern '. 
Thohlra.  The  name  scir  or  shire,  which   marks  the   division    imme- 

diately superior  to  the  hundred,  merely  means  a  subdivision  or 
share  of  a  larger  whole,  and  was  early  used  in  connexion  with 
an  ufEi-ial  name  to  designate  the  territorial  sphere  appointed  U^U 
the  particular  magistracy  denoted  by  that  name.  So  the  diocese 
was  the  bishop's  scire '.  and  the  stewardship  of  the  unjust 
steward  is  called  iu  the  Anglo-Saxon  translation  of  the  Oospelj^| 
his  gi-oefscire  l  We  have  seen  that  the  original  territorial 
of  hundreds  may  have  l)een  smaller  shires  *.  The  historical  shires 
or  counties  owe  their  origin  to  different  causes''.  Kent  and  Sussex 
are  two  of  the  Heptarcbic  kingdoms,  of  which  their  lathes  and 
raj>es  are  perhaps  the  original  shires.  Kent  however  appears 
as  '  CantescjTe  '  as  early  as  the  reign  of  Athelstan  ".  Essex, 
Middlesex  and  Surrey  are  also  ancient  kingdoms.  Norfolk  and 
Suffolk  ore  the  two  divisions  of  East  Angliii,  representing  pos- 
sibly the  two  '  fylkis '  or  folks  into  which  the  Norsemen  divided 
their  province',  or  possibly  the  two  dioceses  assigned  to  Elm- 
ham  and  r)unwich  before  the  invasionB  of  the  Danes.  Of 
the  Northumbrian  kingdom,  Yorkshire  is  the  only  one  of  the 

'  The  territorial  orrftngeinentH  of  tlie  Domesday  huntlreds  arc  now  K) 
much  cbiuige<l  that  it  ia  dangerous  to  generalise  from  theni,  but  aome 
instances  may  be  given.  BuckinghnmBhire  in  Domesday  contained  eighteen 
hundreds  ;  theae  are  now  combined  into  five  hundreds  of  three  each,  and 
three  old  hundreds  which  nlso  have  a  collective  name,  the  ChilterQ 
hundreds.  The  twelve  Domesday  hundreds  of  Warwickshire  were  reducej^l 
to  four  before  the  reign  of  Henry  II  by  some  similar  process.  (Rot.  Hun(^^| 
ii,  215.)  The  arrangement  in  threes  may  be  as  old  as  the  navipletio  re- 
ferred to  above  (p.  118).  Of  the  twelve  hundreds  of  Worcestershire,  only 
five  were  geldabic  nt  the  time  of  the  Inquest.  Lancashire  and  Leicester- 
shire, which  Mr.  Kobertsun  ;Essays,  p.  uo)  refers  to  as  retaining  the 
ancient  division  into  six  hundreds  (above,  p.  II],  note  3),  Imve  been 
somewhat  re-airanged  since  the  Domesday  Survey,  but  the  fact  may  go  in 
sup|>ort  of  the  same  theory.  

'  Bede,  H.  E.  iii.  7,  &c.  &c.  (Alfred).  ^M 

'  lindistame  Gospels,  iii.  130  ;  8t.  Lake  xvi  2.  ^^| 

*  Above,  pp.  no.  III. 

'  On  this  see  Palgrave,  Commonwealth,  pp.  116,  117;  Gneist,  Verwalt- 
ungsrecht,  i.  56,  57. 

'  AthelHtan,  ii  :  '  omnes  Cantescyroc  thaini ; '  possibly  only  a  late  traa* 
latiou  of  an  Ao^lo>SaxaD  document;  Thorpe,  p.  91. 

'  Bobertw  '""vi,  p.  I  JO. 
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existing  subdivisions  which  dates  ns  n  shire  before  (ho  Conquest. 
Mercia,  during  its  existence  as  a  kingdom,  was  niTanged  in  five  i 
regions  none  of  which  Iwre  the  name  of  shires :   Lindsey,  the 
district  of  the  Lindisfari  and  diocese  of  Sidnacester ;  Hwiccia 
the  diocese  of  Worcester  and  its  appendant  Magasaetania ;  Mercia 
proper  with  its  bishop  of  Lichfield  and  its  royal  city  at  Tam- 
worth  ;  Middle  Anglia  and  South  Auglia,  dependent  ecclesias- 
tically on  Leicester  and  Inter  on  Dorchester.     These  represent 
the  early  settlements  out  of  which  the  Mercian  kingdom  was 
created  by  Penda  and  his  immediate  predecessors,  and  whicli 
were  arranged   as   dioceses   by  Theodore  before  their   several 
nationality  liad  been  forgotten ;  nor  were  they  rearrangetl  as 
sliirefl  and  named  after  their  chief  towns  Itefore  the  reconquest 
of  Mercia  from  the  Danes  under  Edward  the  Elder.     In  Wesscx  "f  w«»ex ; 
however  the  division  is  more  ancient;  lui  speaks  of  the  Scinnan  ; 
the  names  Hnmptonscire,  Defnascire,  and  Bearrocscirc '  appear         ^H 
in  the  Anglo-Saxon  Chronicle  as  early  as  the  reign  of  Ethelwulf,         ^| 
side  by  side  with  the  Dorsstos,  the  Wilstetas,  and  the  Sumer-  ^| 

ssetas.  As  the  earliest  i>OEsiblo.  date  of  the  Chronicle  is  the  age  ^| 
of  Alfred,  it  is  not  impossible  that  tiie  arrangement  may  be  due  ^| 

to  that  king ' :  but  it  is  probably  much  earlier,  and  determined  ^| 
by  tlie  divisions  of  the  early  settlements  of  the  West  Saxons,  or  ^| 
their  successive  conquests.     The  terminology  was  not  however  ^| 

general  in  the  time  of  Bede,  who  knew  only  the  larger  provinces  ^| 
of  Mercin  ns  regiones,  msegths  or  settlements  of  kindred  tribes,  ^| 
and  those  of  Wesaex  ns  dioceses.  The  nrrangement  of  the  whole  ^| 
kingdom  in  abirea  is  of  course  a  work  which  could  not  be  com-  ^| 
pleted  until  it  was  permanently  united  under  Edgar ;  and  the  ^| 

existing  sub-divisions  of  Southern  England   arc  all  traceable         tB 
back  to  his  day  at  the  latest.     The  Northern  counties  have  < 
undergone  some  changes  since  the  Conquest,  although  the  new 
lines   have  been  drawn  on  older  landmarks :   Durham  is  the 
county  paktine  of  the  Conquexor's  minister,  formed  out  of  the 
patrimony  of  St.  Cuthbert;    Lancashire  was  formed   in   the 

'  amm.  Sax.  a.d  851,  860. 

•  Oneiat,  Verwaltujigsruclit,  i.  56,  consiilerg  .v.l).  880  na  the  uinul  jiro- 
Wtble  (lAt«,  and  inclines  to  connect  the  Uivision  with  the  trenty  MTange> 
aenU  of  Alfred  and  Gathruiu. 
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twelfth  centui'y  by  joining  the  Mercian  Innds  between  RibH 
Korthorn       and  Mergcy  wth  the  northern  liiindreds,  which  in   Dotn* 
""     °*'       were  reckoned  to  the  West  Riding  of  Yorkshire;  CnmberL 
IB  the  Englisli  share  of  the  old  Cumbrian  or  Strathclyde  king^o 
Northumberland  and  Westmoreland  are  the  remnants  of  No 
urabria  and  the  Cambrian  frontier,  appropriated  ecclesiastic 
to  Durham  or  York,  and  temporally  to  Appleby  and  Kewc 
The    constitutional    mnchinery  of  the  shire  thus  repr 
either  the  national  organisation  of  the  several  divisions  crenfa 
by  We&t  Saxon  conquest ;  or  that  of  the  early  settlements  whiJ 
united  in  the  Mercian  kingdom,  as  it  advanced  westwards ; 
the  rearrangement  by  the  West  Saxon  dynasty  of  the  whole 
England  on  the  principles  already  at  work  in  its  own  si 
A  shire  system  had  been  at  work  in  Wessex  as  early  as 
qnntionw    reign  of  Ini'.     Whether,  before  the  name  of  shire  was  int 
iiivnr«^rti>i)  duced  into  Mercia,  the  several   msegths  or   regions   bore 

common  designation,  such  as  that  of  gau,  must  remain  in  enti 
obscurity.     There  is  extant  a   list  of   thirty-four    divisions  1 
England,  gathered  out  of  Bede  and  perhaps  oUier  soorces 
lost^  and  recording  the  number  of  hides  contained  In  each ; 
termination  'ga'  which  is  fonnd  here,  in  some  cases,  may 
the  Gemmn  '  gau' ;  but  the  age  and  value  of  the  document  i 
very  uncertain,  and  the  divisions  as  a  rule  do  not  corrcap 
with  the  historical  shires  '. 

Each  shire  contained  a  numb«r  of  hundreds,  so  variotu  ! 
ever  that  it  seems  almost  impos8il>le  to  suppose  tiiat  in  any  < 
it  was  arranged  on  a  numeriwil  principle ;  although,  as 
three  hundreds  had  to  supply  a  ship,  the  nnmb*?r  of  hundrtKUi  j 
each  of  the  later  constituted  shires  might  be  expected  to 

Tlje  organisation  of  the  shire  >vns  of  mn 
the  same  character  as  tliot  of  the  hiuidred,  but  it  was  ruled 
an  ealdonnan  as  well  na  by  a  gercfa,  and  in  Bome  other  reej 
bore  evidence  of  its  previous  existence  as  nn  independent  nuil 


Nnnihi»r  of 
htin(lr«fi«  in 
tllo  Khin\ 


wr>«nii    multiple  of  three 

BlirVt  uf  lliv 


•  mrt,  Inl.  I  »  ; 
'iilent  la  fnrbtil 


'  The  iK'li-.i.....  :-  — i.,.-     f  ..  .1 -  .  :i-.,.    _ 

fivltluniiAn 
I41  withttni\^ 

•  n»l«.  Max.  Aiivl.  StjH|.v,.n-f.  xv.  7.4.S  ;  kewblit,  Hwtoiu,  I.  Si,  8*  ;  iwtT 
uf  till"  g»  ■  »re  Noxga-j;.  0411!  ObU^k-ga. 


Tie  Ealdorman. 
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1  ir-gemot  liut  the  ibk-geinot  '  also, 


ft  _      ;   its   ealdormun  cuuimamlccl  not 

aseij  the  mUitarv  force  of  tLe  hundreds,  but  the  lorda  of  tho 
iumI  tho  church  vasaaU  with  their  meu.  Its  gerefa  or 
'ooDected  the  fiscal  aa  weU  as  the  local  imposts.  Its  eal- 
(tt>e  of  the  king's  witan. 
49.  The  caldomuui,  the  princeps  of  Tacitus,  nud  princepH^,  or  TiigeaiS!!! 
•ttnfa,  or  Mibragoliu  of  Bedo,  Xhn  dux  of  the  Latiu  ubruuiclers 
iod  the  oomes  of  the  Normans,  was  originally  elected  in  the 
gnsml  MMDinbly  of  the  uation,  and  down  to  tbo  Norniitu  Cod- 
^peii,  even  when  hereditary  succes^iuu  had  become  aliuost  the 
rak,  his  nomination  required  the  consent  of  the  king  and  the  Nouiinnuti 
ntcsageiDot.  There  is  no  reason  to  suppose  that  he  was  ever  wd  «°  taa!!^ 
doeted  \rf  the  l>ody  over  which  be  was  to  rule  ',  although 
■^  focm  of  acceptAQce  by  the  shire  may  not  improbably  have 


I  gooe  through.     The  hereditary  principle  appears  however  Heradibu-rl 
ia  Ham  ourly  days  of  the  kingdom  as  well  as  in  those  of  Edward 
Um  Cobfeaaor  ;  In  the  case  of  tui  uuder-kingdom  being  annexed 
Is  K  givcter,  the  rorul  dynasty  seems  to  have  continued  to  hand 
imrtk  its  delegated  authority  fi'om  father  to  sou.      The  uuder- 
Ua^  of  Hwiccia   thus  continued  to  act  as  ealdomicn   under 
Mara*  Cur  a  c«ntary ;  and  the  caldormnnship  of  the  Gyrwas '  or 
jfeaHJuuntrymen  seems  likewise  to  have  been  hereditary.     TheThll«lUo^ 
'  Mldormau  is  thus  much  older  than  the  existing  division  miuuteiut  ] 
nor  was  it  ever  the  rule  for  every  shire  to  have  an  iiiirw. 
tu  itself  as  it  had  its  sheriff.     Tho  ealdorinauship  of 
oompriscd  a  very  large  portion  of  the  Mercian  kingdom ; 
in   the    reign  of  Etbelred    was    arranged   under    two 
LMldunaea  *.     But  each  shii-e  was  under  an  ealdorman,  who  sat 

^H*  Alfi«<l,3R,|l;  AUieUUn.ii.  {  li;  v.  i,ii  ;  Ethelred,  v.  {  13;  vi.  $]i. 

^■*  Biliiiiniwii  itiriili  ' f »,  Bede,  U.  E.  iii.  1 5  :  knd,geDcrany,  for 

^^Mten,  iO.  JO  :  for  •(.  ^ .  1 J  ;  for  «<i<ra/><>,  t.  10  ;  for  diu,  iv.  13, 
B^^.  Xn»  Crat  writat  '  '  comu '  m  i-quiv&lent  tu  eoidornuin  is 
Xmtr,  ami  »l»c  f»rl  Ii«b  lit^oi  uB«d  m  iin  argument  ngsitut  the  genuinenen 
ff  bb  brvk.  It  orcuT*  however  ia  (ome  of  the  i|ueetionable  cbkrWn  of 
r>ln-l— ■If  ■rrnmi'17  in  the  ume  tease ;  Kemble,  C.  D.  ii.  50  ;  t.  97. 
•  Oa«i««.  VerwaltanCTrocht,  i.  76.  „  ,.      ,,. 

'BmU,  n    "                                 "         rundidnn/SjMU-ke.p.l);  Folut,  Vit» 
I      S-GotiW.  ,.  lii.  a6o. 

^^1  Oatlii*i .  o^  ^^  'King's  kiu    (E»»y>,  pp. 
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with  (lio  eheriff  and  bishop  in  the  folkmoot,  ajid  received  n.  third 
jiai-t  of  the  profits  of  thu  jurisdiction ',  ft  proportion  which  ri'- 
proseuta  no  doubt  the  composition  for  the  breach  of  the  |h'iic«; 
whifh  uccordiiig  to  Tacitus  was  jwid  to  tho  civitas,  and  which 
Ixjre  the  name  oifredus  iu  tlje  Frank  law.  Me  also  couimaudcl 
the  military  force  of  the  whole  division.  From  the  latter 
chanicfer  he  derived  the  name  of  heretogft ',  leader  of  iho  bout 
(here),  or  dux,  which  is  occasionally  given  him  in  charters  and 
which  marks  the  military  function  as  the  chief  distinction  of  I 
ealdonuan. 

The  sheriff  or  scir-gerefa,  the  scir-mftn  of  the  laws  of  Ini ' 
was  the  king's  steward  and  judicial  president  of  the  shire,  tl 
adminiatnitor  of  the  royal  demesne  and  executor  of  the  \n.^ 
Uis  spliei-e  of  juiisdiction  was  distinctly  a  single  shire,  althou 
after  tho  Conquest  for  a  long  period  the  shires  were  admiiiistcr 
in  pairs.  It  is  probable  on  early  analogy  that  tho  giTcfa  wa 
chosen  in  the  folkmoot ;  but  there  is  no  proof  that  within 


177-189)  is  hi^'hly  inatmctive  and  suggesUve.  He  aiKfea  that  the  gtrtt 
e»ldordom  of  Menrift  subaintcd  until  the  iNUiiabmoDt  of  Elfric  the  child  i 
98$,  &ud  thnt  of  KAft  Ani-lia  until  the  death  of  Etlielwin  in  99],  After  ' 
wliich  they  were  administered  by  hi{;b-reevea  under  the  king  until  Caont« 
reconstituted  them.  Weesex  ho  regardi  u  divided  into  two  great  eftldor- 
donu,  that  of  the  western  and  that  of  the  central  pnj\  inuen ;  which,  with 
Kent  under  orchbtahop  Sigeric,  made  a  threefold  division  of  the  toutb  nf 
England.  These,  with  Eoex  and  Korthumbria,  would  make  ap  wvini 
great  territorial  magigtraciea.  But  8um«x  bail  an  ealdormau  aa  late  a« 
983,  and  the  arrangenienta  are  ao  ihort- lived  that  it  ia  impoiaible  to  r^ 
gard  them  aa  purtii  uf  a  [lermanent  methodical  ayatctm.     And  the  Muoa  may 

be  mvid  even  of  Canute'a  fourf 11. 

'  The  thini  penny  lif  the  ■  ira  from  Domesday  ^i.  1,  36.  103, 

n6,  }J3,  iSo,  39S,  3j6<  to  hui>.  .....  ,:~id  to  the  earl  in  the  time  of  Kdwaid 

the  Confessor:  but  »ee  Round,  UeolT.  de  Mandeville,  pp.  iSS  «q.    Compare 

the  share  of  the  count  in  the  Capitulary  of  a.  d.  783 ;   one  third  U>  iba 

count,  two  thirds  to  the  palaoe ;  Wailz,  D.  V.  G.  ii.  6i8 ;  iv.  145.  ~ 

'  Elfherc,  ealdonuan  of  Mercia  under  Edgar,  is  called  b«r«t<iK»,  I 

^l)ipl.  ii.  383;  iii.  ;,  49,  is.9,  259  ••{.     Uis  ton  Elfric  in  calleil  ealdo 
Keniblo,  81UOUS,  ii.  Ij6  ;  Freeman,  N'onii.  Coinj.  i.  5S1. 

'  (Scirumn,  Ini,  J  8  ;  Ethdwin i> - '" ■    K 1-'  • 

C.  U.    iv.  9;  see  also  iv.  3014;  1.' 
nriost,  tho  Bhin--uuui,  vi.  117.     !'•■: 

(Luke   iii.    I.     The  word  utcd  in  tho  laws  ia  gouermJIy  ijfrefa  niinplyl 
ercfa  li>^w«!Vo»-  U  found  In  ohftrter-,  K.-iiiMr.  <'.  P  iv    10,  wbfn-  Kth 
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totical  tim«B  this  wits  Ibe  case',  although  the  cousiitutioualista 
of  the  thirteenth  century  attempted  to  assert  it  as  a  right,  mid 
it  WHS  for  ii  few  ycarti  couceded  by  the  crown.  As  a  nile  he 
was,  as  a  royaX  officer,  nomiuated  by  the  king  ;  the  ealdormon, 
w  a  nationul  ouc,  by  the  king  aud  witau.  The  sheriff  as  well 
■8  the  ealdoiiiian  was  entitled  to  a  share  of  the  profits  of  ad- 
ministratiou,  and  possibly  had  iii  some  cases  an  endowment 
io  laud  *. 

The  system  of  double  administration  by  a  national  leader  and 
»  royal  steward,  although  conimou  to  the  early  Gennanic  con- 
dtitiitious,  tho  Frank,  the  Gothic  and  the  Lonibai'd,  is  iu  its 
later  form  almost  jieculiar  to  England.  In  the  later  Frank 
kbgdum  the  graf,  who  now  stood  in  the  place  of  the  national  as 
well  as  tlie  royal  officers  of  early  days,  exercised  the  functions 
of  both  in  immediate  dependence  on  the  king ' ;  and  in  medieval 
Germany,  whi-rc  the  title  of  duke  or  hcrzog  presents  some 
analogy  with  that  of  the  ealdormaii,  he  is  rather  a  national 
prince  than  an  imperial  ofliccr :  for  every  attempt  made  by  the 
central  authority  to  assert  its  power  through  counts  or  counts- 
(alatine,  ended  iu  the  foundation  of  new.  hereditary  piinci- 
palitieg,  either  oooriUuato  with  or  subordinate  to  the  dukes,  but 
in  both  cases  equally  neglectful  of  any  duties  to  the  emperor. 
In  England,  on  the  contrary-,  the  sheriffdom  as  a  rule  never 
becamo  hereditary,  and  after  the  Norman  Conquest,  under  the 
chaiiged  title  or  translation  of  vice-comes  *,  it  was  used  by  the 

'  The  stfttement  of  the  chapter  '  de  heretochiis '  in  the  so-called  Iawh  of 
Edwknl  the  Confeoor  is  a  fabrication  of  the  thirteenth  century  at  the 
e«rlie*t ;  Svhmid,  Geietze,  p.  510.     See  Gneist,  Verwaltungar.  i.  78. 

*  The  Bllowancei  made  to  the  sheriff  of  Wilts,  in  kind,  are  enumerated 
ID  Oomead.  vol.  i.  69 ;  and  he  also  had  rights  in  rcveland,  which  |>uuibly 
were  attached  to  his  office.  Reveland  is  mentioned  also  in  Herefordshire, 
Dimesd.  i.  179,  181  ;  EUia,  lutrud.  to  Domesd.  i.  168,  331  ;  Allen,  Prerog. 
p.  114.  The  sheriff  of  Shropshire  had  tho  third  penny  of  the  town  of 
Shrewsbury,  ibid.  i.  353.  In  Surrey  were  tlireo  manors  from  which  the 
•herilf  had  £7,  '  de  eo  i]uod  imiiemlit  eis  adjutoHum  cum  opus  habent  ; ' 
Domesd.  i.  jo.  See  above,  p.  113,  note  6.  The  ftilklond  held  by  the 
ealdunoan  Al&ed  (Kemhle,  C.  D.  No.  316)  may  have  been  an  ofBoial 
endowment.    See  Sohra,  Kr.  G.  V.  G.  p.  33. 

•  WuU,  D.  V.  G.  ii.  363;  S(.hm,  Fr.  R.  G.  V.  i.  156-181,  463-473. 

'  Viooconies  occurs  as  the  IaIiu  word  for  sheriff  in  Canute's  letter  to  the 
Utbops,  given  by  Floreucv  of  Wurooster  ;  but  this  is  clearly  a  translation 
uf  Normao  date. 
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kJng-B  &B  ft  meaoB  of  ousting  or  preventiug  the  crentiou  of  »i| 
feudal  rule  uuch  as  that  of  the  counts  and  dukes  of  the  coolj 
ucut.     The  history  of  the  sheriiTdom  is  thus  one  of  the 
importuut  departments  of  Constitutional  History. 

50.  The  sheiitf  held  the  shirenioot,  according  to  Edg&r's  \hi 
twice  in  the  year'.  Although  the  ealdorman  and  bishop  sat  in j 
to  decliire  the  law  secular  and  spiritual,  the  sheriff  was  the  i 
Htitutitig  uflicer*.     The  suitors  were  the  same  as  those  of 
lituuln'd  court :  all  lords  of  lands',  all  public  otficers,  and 
every  towiishiji  the  reeve  and  four  men  *.     The  latter  point,  \t 
qticsliouable  in  the  laws,  is  proved  by  the  later  practice.     In  ( 
county  courts  of  the  reign  of  Henry  III,  the  reeve  and  fe( 
men  took  part  in  matters  of  election,  of  arming  and  of 
mtut ;  and  in  tlie  reign  of  Edward  I  the  Kentish  borlia-i 
and  his  four  fellows  represented  each  township  in  the  conrt  \ 
the  itinerant  justices,  itself  a  form  of  the  county  coui-t.     Eve 
one  ou  his  way  to  and  from  the  gemot  was  under  the 
protection  of  the  law. 

The  shircmoot,  like  the  hundredmoot,  was  compf iiiu 
clare  fulkright  in  every  suit,  but  its  relation  to  the  lower  cou 
WM  not,   properly  speaking,   an   appeUatc  jurisdiction. 
ftmetion  was  to  secure  to  the  suitor  the  right  which  he 

'  *Kl  raqairmtnr  bandretaiu  licnt  »ntea  fait  iiutilutiuu,  hkbvAlur 
■■■o  MmaMB*  Ur,  et  aoyramotaa  bi»,  et  intenit  praasul  comitatiu  ( 
■Ml  ■■■III  w.  «4  Btriqne  doooMit  Dei  rectum  et  saeculi ; '   Edgar,  iii.  {  V.J 

*  lUawa,  M.  A.  ii.  183 !  Ksrable,  .Suoui,  ii.  158,  159. 

*  t'«Unl  ia  Ukb  amct  Kii^llMgos,  Kenible,  C.  D.  vi   198;    iv. 
%^t>M,  U.  in,  li^.    Koibb  ooalewU,  Bad  with  good  naaaa,  that 
■riMk«(M  an  mm  mmemmtOj  kfa»*a  ttMgiuk    It  Eomy  be  added  tlial  I 
is  M  nami  to  nvM<d  tUoi  ■■  dU  fMiuBuJ  of  fire  hide*  of  Uod.  «« 
■Wjr^tlwtbaCWcfOaMiday  having  &rl«a    8m  too  Gii^«t,  V«| 

tka  fcOMriaf  f— m«  boB  DMnceday  :   in  Ar< ' 
lotepiadxli— lit,  nwMoiM ■»  ei»,  vi  »ui 
*a*  vattl«bt  i>  Miidea  mA  bbhiii Iwvtan  rx-p,  1 
■1— it  ■Hwlili.'     la  tb»  <i\.j  of  Uervfod" 
■■■•r«|abMa«Bi  vioMonita  ad  placito  cl  I 
la  Dtt^  ItaaAinl  (lu«  KkfcU  ■»  XtneC^  da  hi, 
a^  •>>■*  ad  thillia^  «bi  |imuirfliiM  Jnfcciial,  per  v| 
i.  a6».     At  Otrrw.  •  81  tmAnk  pti—waiii 
Ant  wiw  ad  Final  ilMWi.  eea  lawiw ; 

mmA  b  ■witii*«rg»  eh 

id  hj  th«  A«ctiaa  afwriu  to  aB 
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foiled  to  ohtnin  in  the  hiiiidre<i.  He  could  not  npply  to  the 
shire  until  he  bad  thrice  demanded  his  right  iu  the  hundred  court. 
If  the  respondent  failed  to  appear  when  the  »htremoot  had 
fixed  for  him  a  fourth  day  for  appearing,  the  applicant  was 
allowed  to  enforce  his  claim.  Iu  the  same  way  it  wus  forbidden 
to  apply  to  the  king  until  shire  and  hundred  had  been  tried  in 
vain'.  It  is  possible  that  by  a  direct  writ  from  the  kinjj;  the 
shiremoot  might  be  used  as  a  court  of  primary  iiis^tance,  but  of 
this  we  have  no  distinct  evidence. 

Here  again  the  Buitors  were  the  judges ;  but  the  twelve  senior  Tiio  » 
thegns  appear  in  the  county  court  as  well  as  in  the  hundred ", 
and,  on  the  institution  of  the  grand-jury,  present  the  report  of 
the  hundred.  Thus  limited,  the  authority  of  the  sheriflF  was 
rather  that  of  a  chairman  or  moderator  than  that  of  a  judge. 
The  duty  of  seeing  the  law  executed  devolved  ujwu  him,  and  in 
fiscal  as  well  as  judicial  matters  he  exercised  a  good  deal  of 
somewhat  irresponsible  power. 

Besides  the  judicial  power  of  the  shiremoot,  and  its  function 
of  giving  validity  to  private  acta  by  way  of  witness  ',  some 
shadow  of  legislative  authority  seems  to  have  remained  to  it  in 
the  time  of  Alhelstnu,  when  the  bishojjs  of  Kent  and  all  the 
tliegns,  eorl  and  ceorl ',  of  Cantcscyre,  declared  to  him  in  their 
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'  See  Atbel«t«n,  i.  5  3  ;  E(lg«r,  iii.  J  2  ;  C'Aniitc,  ii.  §  17,  4c.  The  words 
nf  the  law  of  Canute  are  these :  '  Nemo  regent  re<|ninit  de  justitia  faciendn 
dam  ei  rectum  ofTertur  in  hundreto  ano,  et  re<juiratiir  hunilretinn  aujier 
witain  «icut  juatiiin  e«l;'  'Neinn  uauiium  capiut  in  coinitatii  vt'l  extra 
comitatum  priutquam  ter  in  bnndreto  suo  rectum  iiibi  pcrquiaieril.  Si 
trrtia  rice  rectum  non  habeat,  eat  quarta  vice  ad  conventum  totius 
coinilatas,  quix)  Anglioe  dicitur  scyremotiu,  et  i|Me  oomitatua  pon.tt  ei 
quartnm  temiinum.  Qui  si  fallat  lano  licentiam  aoctpiat  ul  abbinc  et 
inde  suojn  andeat  reqnirere.' 

*  Compare  the  direction  of  Lewis  the  Pioua  in  A.D.  819,  that  every 
gnf  should  attend  the  general  jilarita  with  twelve  acabini,  nr,  if  there 
were  not  so  many,  the  numlxr  abnuld  be  made  up  from  the  beat  men  uf 
the  ooanty.  See.Savijfny,  i.  J48;  Waitz,  D.  V.  G.  iv.  319  mj.  Theap|iear- 
ance  uf  the  senior  thej^ns  in  the  shiremoot  is  meuiioned  in  Cod.  Dipl.  iv. 
137:  '  Ealla  tha  yldeatan  thofpias  on  Wigeraoeaslrcsciro  Denisco  and 
Entjlisce  ; '  No.  804. 

'  Will*  are  frequently  attested  by  it,  e.  g.  Kerable,  C.  D.  vi.  198.  Other 
acta  done  l>efore  the  ahirc  will  be  found  in  Cod.  Dipl,  iv.  117,  137,  138, 
JJ4;  iii.  19J. 

*  (  omilea  et  rillani,  Athelstan,  iii.  148 ;  Kem1>lo,  8a.Tona,  i!.  233,  134 ; 
Hallam,  M.  A.  ii.  376  ;  Palgrave,  Conmionwealth,  p.  637. 
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gemot  at  Pnvorsham  their  ncceptauce  of  tbe  measureF  taken  for 
tLi'  maintenance  of  the  peace  in  the  recent  ■«-itenagcmot  of 
Oreatley.  In  this  we  may  trace  a  recognition  of  the  importance 
of  the  jMpiilar  reception  of  a  law',  which  appears  even  iu  the 
narrative  pi-carable  of  the  Salian  law  itself,  which  induced 
Charles  tlie  Great  to  ask  the  consent  of  the  mallua  to  the 
capitularies  which  he  had  drawn  up  °,  and  which  occui-s  in 
England  among  the  measures  taken  for  tlie  publication  and 
preservation  of  Magna  Carta. 

nic  institution  of  the  sliiremoot  in  England  is  not  paralleled 
hy  any  similar  aiTangement  in  the  primitive  Frank  kingdom, 
iu  which  the  hundred  court  or  mallus  admits  of  no  iurther  ^_ 
recourse  for  justice,  except,  by  special  favour,  to  the  judgment  ^M 
of  the  king '.     This  point   further  illustrates  the  theory  that 
in  Uie  ahiremoot,  as  a  folkmoot,  we  have  a  monument  of  the 
original  independence   of  the  population  which  it  represents.  ^M 
If  the  shire  be  the  ancient  under-kingdom,  or  the  district  whose 
administrative  system  is  created  in  imitation  of  that  of  the 
under-kingdom,  the  sliiremoot  is  tlie  folkmoot  in  a  double  sense, 
not   merely   the   popular  court  of  the  district,  but  the  chief 
council  of  the  oncient  nation  who  possessed  that  district  in  inde- 
pendence, the  witenagemot  of  the  pre-heptarchic  kingdom.  Such  ] 
a    theory    would    imply    the   much   greater    preponderance   of  < 
popular  liberties  in  the  earlier  system,  for  the  shiremoot  is  a 
representative  assembly,  which  the  historical  witenagemot  is  not.  i 
And   this  is   indeed  natural,  for  the  smaller  the  size  of  the 
diBtricts  and  the  more  nearly  equal  the  condition  of  the  land- 
owners or  sharers  in  the  common  land,  the  more  easy  it  would  j 
be  to  assemble  the  nation,  and  so  much  the  le.ss  danger  of  the 
supreme  authority  falling  into  the  hands  of  the  king  and  the 
magistrates  without  reference  to  the  national  voice.     But  thisj 
can  only  be  matter  of  conjecture. 

Under  the  late  shire-systom,  before  as  after  the  Conquest,  the 

'  Keniblc,  Snxonii,  il.  338. 

'  Wait*,  D.  V.  G.  iii.  J06-510; 
nee  below,  vol.  ii.  $  IJ4. 

•  Sea  Wwta,  D.  V.  G.  ii.  49+. 
BkVAriiuu  and.  At  a  Ut«r  period,  general. 
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It  wa*  however  luual  among   the] 
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sLire  was  a  auit  for  purposes  of  nitiiig.  Each  siure  was  bound 
to  furnish  ships  in  proportiou  to  its  number  of  Jiundretls',  and, 
from  the  procluce  of  what  had  been  the  folkland  contained  in  it, 
to  pay  a  composition  for  the  feorm-fuHum,  or  suBtentalion,  of 
the  king'.  The  militarj*  coutingents  of  the  shire  were  also 
made  a  matter  of  eomposition,  the  nuinl>er  of  fighting  men  fur- 
niahed  for  the  fj^rd  being  oflen  much  smaller  than  the  number  of 
hides  which  funiished  them '.  Whether  these  compositions 
■were,  as  in  the  case  of  the  churches,  a  matter  of  privilege,  cjui 
scarcely  be  determined  in  the  almost  entire  deficiency  of  secular 
charters  before  the  Norman  Conquest.  It  is  however  probable 
from  Domesday  that  long  before  that  event  the  shires  had  been 
allowed  to  acquit  themaelves  of  several  of  these  duties  by  paying 
fixed  sums  or  furnishing  fixed  contingents,  answering  in  some 
measure  to  the  firms,  ferms  or  farms,  for  which  the  shcrifis  were 
liable. 

In  ecclesiastical  matters  the  shire  had  the  same  indefinite 
stAtuB  which  Ijclonged  to  the  hundred :  the  archdeaconries,  as 
geographical  divisions,  do  not  occur  earlier  than  the  twelfth 
century.  At  that  time  the  archdeacons,  who  had  been  ministers 
of  the  bishop  in  all  parts  of  the  diocese  alike,  received  each  his 
own  district,  which  in  most  cases  coincided  with  the  county. 

The  system  adopted  by  Edgar  and  Ethelred  of  combining 
the  government  of  a  whole  cluster  of  sliires  iu  the  hands  of  a 
tingle  eaidorman,  is  so  nearly  coutemixjrary  with  the  general 
institution  of  a  shire-system  for  all  England,  that  it  can  scarcely 
be  determined  whether  it  is  an  exceptional  departure  from,  or  a 

>  CbTon.  Sax.  JlJ).  1008;  with  Earle'i  note,  pp.  336,  337;  Beo  above, 
p.  It8.  Hence  Archbiahop  Elfric  leaveB  a  ship  to  the  people  of  Kent,  and 
Mtother  to  Wiltshire  ;  Keinble,  C.  I),  iii.  35]. 

•  The  oonnty  of  OxfonI  paid  tinn  of  three  night*,  or  £1.10.  TbKt  of 
Warwick  paid  £65  and  36  lextariea  of  honey;  Domeisday,  i.  154,  338. 
Northainptonahire  paid  firm  of  three  nights;  Ibid.  i.  119.  Many  other 
inatanoea  are  adduced  by  Ellis,  Introd.  to  Douiesd.  i.  261,  261. 

'  In  Berkshire  one  man  went  for  each  five  hiilea,  each  hide  paying  four 
dilllingi  for  his  maintenance.  The  whole  city  of  Exeter  fumisbod  only 
the  serrioe  of  five  hides.  Oxford  eent  twenty  burgesses  to  reprou-nl  all 
Uie  rest ;  Leicester  sent  twelve,  and,  if  the  king  was  going  to  sea,  fur- 
loihed  four  horsea  to  convey  arms  to  the  fleet ;  Domesday,  i.  56,  100, 
1^4,  230.  Warwick  sent  ten  ;  Ibid.  i.  238 :  Wilton  one  man  for  five 
We«;  Ibiil.  i.  C4.     Ct.  Rot.  Pip.  31  Hen.  I.  pp.  123,  125. 
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stage  in,  the  development  of  the  new  rule.  Until  llie  nL 
fiVfetem  Wfts  made  uniform,  it  is  quito  posftible  that  the  vritciu 
f  gemot?  of  the  hoptjircLic  kingdoms  may  have  continued 
exist'.  But  after  that  organisation  was  completed,  though  on 
ealdorman  might  govern  and  lead  to  battle  the  forces  of  bcvm 
(tliireH.  lie  had  no  general  court  or  gemot  of  his  jurisdiction 
the  ealdorman  of  the  Western  jirovinces  would  take  his  w-at  a 
the  folkmoot  of  Devonslure  and  Cornwall,  hut  would  not  lia< 
ft  united  council  for  the  two.  Nor  is  there  any  reason  to 
poge  that,  ai'tei-  Canute  had  divided  tlic  whole  realm  into  fa 
earldomo,  any  Buch  provincial  witenagemots  followed  the 
Btitution.  The  royal  writs  are  directed  to  the  biabop  and 
and  BhcrilT  of  each  shire,  although  both  bishop  and  oarl  pr 
side<l  over  many  such  shires.  Whether  any  subordinate  oilicfl 
took  in  the  shire  the  place  of  these  poVcrful  earls  and  ealiU 
men,  or  whether,  if  it  were  so,  he  also  bore  the  title  of  ealda 
roan,  can  scarcely  be  determined  from  our  existing  materi;J 
On  the  one  hand  there  is  no  distinct  mention  of  such  olficu 
on  the  other  hand  the  use  of  the  word  ealdorman  was  becomiil 
very  difii-rent  from  what  it  liad  been ;  it  was  superseded  in 
higher  nukks  of  organisation  by  the  title  of  earl,  and  in 
lower  was  acquiring,  or  returning  to,  the  primary  and  la 
iiiriuiiui^  of  a  lie«d-mau,  in  which  it  could  l>e  applied  to  alma 
any  local  officer.  But  however  tliis  may  have  Ijeen,  there  waa 
no  int«nne<lint«  organisation  between  the  shire  with  its  fol] 
moot  and  the  central  one  of  the  kingdom  with  its  witcnngcmq 

'  Tb*  ph«rUn  of  KUielred.  ealdorman  of  Morcia  aoJer  Alfml, 
MMaUy  attastail  by  Uw«iaa  bkhops  onl^,  and  therefore  vi-ry  prol 
brafd  w  MiHia  wMmmmdoC*:  Cod.  IHpl.  ii.  107,  iti;   r.  116.  t 

•  fOk     la  tiw  ka>  «—  BfljKd  rtatx  that  be  has  snmmoned  to  Gloui 

*  nQ*  MtvnM  wwilaa  .  .  .  blmqpai  aaJ  »I<lenu«ii  »n<l  alle  hU 
u>4  lb*4  wMi  K!b$  .\)frw)V  »ttln.«J  %nA  Imvr      Sr<«  >\*<\  <'<M. 


mmm  nAwi  iMiilii  i  Iqr  4ka  W«il  Sauai  witan 
watWtt  )  <;:      ■  1  Till  ft  i^lha  aliwMmi  ii    f 

v.irk  BMi}  w  nagr  aoihava  ba»a  a  i. 
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THE  WITENAOKMOT  AND  THE  KIKU. 
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depoalion  at  kingi. — 5'.l.  The  king. — 60.  Coronation  and  unction. — 61. 
Hi*  pramisee  to  bis  people. — 6i.  The  oath  of  the  ]>eople. — 63.  The  comi- 
talw. — 6*.  Nobility  by  birth. — 65.  Nobility  by  service. — 68.  Tlic  ealdor- 
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51.  The  civitaa  or  poptJus  of  Tacitus,  the  uiiion  of  several  Ti»«nniw«»1 

vagi,  ib  in  Aflglo-Saxon  luBtory  the  rice,  or  kingdom ;  autl  its  ihe  Ung- 

ftom. 

council,  the  coiicilimn  prinoipum,  is  the  witenagemot  or  assem- 
My  of  the  wise.  This  is  the  supi-eme  councU  of  the  uutiuii, 
whethiT  the  uatiou  be  Kent  or  Mercia  as  in  the  earlier,  or  the 
whole  gens  Anglorum  et  Saxonum  as  in  the  later  liistory.  The 
character  of  the  national  council  testifies  to  its  history  as  a. 
later  development  than  the  lower  courts,  and  us  a  consequence 
of  the  institution  of  royalty.  The  folkmoot,  or  popular  asaem* 
biy  of  the  shire,  is  a  representative  body  to  a  certain  extent :  it 
is  attended  by  the  representatives  of  the  hundreds  and  town- 
ehips,  and  has  a  representative  body  of  witnesses  to  give  validity 
to  the  acts  that  are  executed  in  it.  If  each  shire  represented  a 
complete  kuigdom,  the  shiremoot  would  give  a  complete  repre- 
sentative system  existing  in  each  kingdom,  Btit  aa  the  small  The  witcon- 
kingdom«  coalesced  or  were  united  by  conquest,  it  does  not  fotkiua..i. 
seem  to  have  been  thought  necessary  to  extend  the  system  ;  the 
council  of  the  aggregated  Htitto  is  not  a  folkmoot  l)ut  a  witena- 
gemot.    In  those  early  kingdoms  again,  which  were  identical 
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"    with  the  Inter  shires,  Kent  for  instance,  it  might  lie  expect 
ut   (hat  we  should  find  two  central  counciU,  the  folkmoot  or  couw 
i>»-   of  the  people  of  Kent,  and  the  witenagemot  or  couucil  of 
cliiefs,  answering  to  the  greater  and  narrower  ussemblies  of 
pleha  liud  of  the  jirincipcs  iu  the  Oenaauia.     It  is  hy  no  nii 
improbable  that  such  was  the  case  ;  but  as  our  knowledge 
the  subject  is  derived  from  the  charters  attested  by  these  asse: 
blies,  or  issued  with  their  consent,  and  as  the  consent  of  t 
witan  only  was  necessary  for  the  transfers  of  land,  wc  have  ni 
the  documentary  evidence  that  would  suiHce   for  proof.     Wj 
have  many  charters  issued  iu  witenagemota  under  the  kings 
Kent ;  but  the  only  document  issued  by  a  folkmoot  of  Kei 
belongs   to  a  date    when  it  had  long  been  without  a  king 
The  customs,  however,  of  the  folkmoot  are  so  common  and 
ancient,  that  they  afford  a  strong  presumption  of  their  univci 
sality  ;  so  that  Kent  and  Sussex,  and  perhaps  Essex  and 
Angliii,  may  be  fairly  supposed  to  have  had  the  two 
iissemblies  in  primitive  simplicity  as  long  as  they  cont'uiued  ii 
dependent ''.     With  regard  to  Wessex  and  Mercia,  which  we 
nggrcgntions  of  smaller  states,  uo  such  hypothesis  will  hoi 
[j[ood.     lliere  is  no  probability  that  a  Mercian  king  would  i 
troduce  a  new  constitution  into  the  organisation  of  his  kiiigdoii 
It  wns  enough  that   the  Hwicciiins,  or   Heconiivns,  or  Mi 
etftnniaiis  hjut  their  folkmoot,  without  the  Mercians  having  o 
tiH> ;  and  it  was  enough  for  the  king,  as  ruler  of  MtMcij\, 
Imve  his  witeuageniot  without  continuing  to  hold  similar  gathi 
ingn  08  overlord  of  llwiccin  and  tlie  associated  districts.     Tl 
folkmoot  was  left  to  the  shire,  the  witeuagemot  w.i^  OTthei 
ruttiid  the  king. 

Yet  ercn  in  Hip  ■>  -.  even  in  th<;  iinuiMi  Kiiigiior 

wiicn  t)ien»  vnas  a  u-.  -ut  to  tliv  host,  some  cuuci 

tratiou  of  tlw  armed  iolkmoots  must  have  token  place.     Ft 


■>->-n«  thtttnt,  ffiallM  «(  vUmiL' 
llatlMvM.A.ii.  J^. 


tni  <li>  KuieiA  el  oiune*  Ciuib 
t»wJil«'>  onmnwnl,  Sazona,  ii.  i,t( 
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Uie  promulgation  of  the  laws  also,  at  least  lii  the  period  )}efore 
Alfred,  tlie  national  assembly  must  have  comprised  a  much 
irider  class  than  the  witan '.  On  great  occasions  too,  corona- 
tions and  the  like,  daring  the  history  of  the  later  West  Saxon 
drnasly  *,  or  on  the  sudden  emergency  of  a  Daiiisli  invasion,  or 
for  the  reception  of  Canute's  promulgation  of  Edgar's  laws*, 
we  roast  underetand  the  witenagemot  to  have  been  attended  by 
»  concourse  of  people  whose  voices  could  be  raised  in  applause 
or  in  resistance  to  the  proposals  of  the  chiefs  *.  But  that  such 
gatherings  shared  in  any  way  the  constitutional  powers  of  the 
wilan,  that  they  were  organised  in  any  way  corresponding  to  the 
machinery  of  the  folkmoot,  that  they  had  any  representative 
character  in  the  modem  sense,  as  having  full  powers  to  act  on 
behalf  of  constituents,  that  they  sliared  the  judicial  work,  or 
except  by  applause  and  hooting  influenced  in  any  way  the  de- 
cision of  the  chiefs,  there  is  no  evidence  whatever.  They 
mighty  by  an  easy  and  welcome  fiction,  be  considered  as  repre- 
iieuting  the  nation,  although  they  were  really  the  mere  re- 
tainers of  the  nobles  or  the  inhabitants  of  the  neighbouring 
vLUageg. 


G«nanil 
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■en  ta  live. 


'  See  the  prologue*  to  the  Uwb  of  Wilitncd  and  Ini. 

'  For  example,  in  A.D.  1051,  when  Godwin  was  exiled:  'Rax  in  no 
concilio  et  omnia  exercitiu  nnanimi  consenHU  .  .  .  decroverunt ; '  Flor.  Wig. 
Aj>.  1051. 

'  Freeman,  Norm.  Conq.  i.  103,  and  Appendix  Q,  thinks  that  '  every 
freeman  retained  in  theory  the  right  of  appearing  in  the  Assembly  of  the 
kio^doiu ; '  and  adds,  '  expressions  are  found  which  are  quite  enough  to 
show  that  the  mass  of  the  people  were  theoretically  looked  on  as  prenent 
in  the  national  Assembly,  and  as  consenting  to  its  decrees.'  Most  of  the 
pamage»  quoted  in  favour  of  this  opinion  refer  to  the  occasions  on  which 
a  king  was  elected,  or  laws  promulgated.  Kemble,  Saxons,  ii.  1,^9, 
famishes  similar  quotations  from  charters  :  Cod.  Dipl.  Ixxiii,  '  cum  prae- 
nentia  p<jpnlationiii;'  ccclxiv,  '  tota  populi  generalitate ; '  mciii,  'tola 
plebifi  ^'ener&litjite.'  He  sums  up  thus  :  '  Whether  expressions  of  this 
kind  were  intended  to  denote  the  actual  presence  of  the  people  on  the 
spnt ;  or  whether  populm  is  used  in  a  strict  and  technical  sense,  that  sense 
which  is  confined  to  those  who  enjoy  the  full  franchise,  those  who  form 
part  of  the  rroAiriv/ia,  or  finally,  whether  the  assembly  of  the  witan  making 
laws  iii  considered  to  represent  in  onr  modern  form  an  assembly  of  the 
whole  people,  it  is  clear  that  the  power  of  self-government  is  recognised  in 
the  latter  ; '   Ibid.  J40. 

'  Such  was  the  case  in  the  bhiremoot :  Cod.  Dipl.  mcxxix,  whtre  all  the 
people  who  stood  around  cried  out,  '  ,Si  hyt  Bwa,  Amen,  Amen  ; '  Kemble, 
Saxons,  ii.  138. 
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Bo  lung  us  the  lieptarchic  kiugdoms  lat-te<i.  t'u<.'ii  luivim; 
own  witeiKigeroot,  there  was  nu  attempt  at  geiierul  urgnubati 
even  for   casea  of  the  greatest  emergency,   except  tiio 
siasticHL     The  provincial  or  family  tio  was  as  stroug  as  ev 
and  although  the  gens  Anglorum  liad  learned  to  recognise  it 
under  one  collective  name  aa  early  as  the  time  of  Augustine,! 
was  only  on  the  ancient  lines  that  any  power  of  orgauisat 
was  dnveloped  until  the  church  was  strong  enough  to  for 
national  union.     The  kings  met  occasionally  for  alliance  or 
<u'bitrntion ;    for  Home  great  purpose,  such  as  the  choice  of 
priniote  ' ;  but  the  nation  met  only  in  the  ecclesiastical  couut^ 
which  wei'c  held  with  some  frequency,  from  the  doya  of  Thi*o- 
dorc  to  iLowj  of  Athelstau,  quite  apart  from  and  independent 
uf  the  witeuagemots  of  the  several  states.     As  occasionally 
kings:,    and    frequently  the    ealdoruien,    of  diifereut    kingdo 
atteniled  those  assemblies,  and  as  they  were,  like  other  cou 
useful  for  tlie  witnessing  of  acts  wliich  required  powerful  att 
tAtiou  and  general  promulgation,  the  nation  learned  from  thti 
the  benefit  uf  common  action.     Another  ))0werful  help  in 
t«iao   direction  must   have    been    the   ascendency,  during 
wImVo  of  tlait  period,  of  some  one  great  prince,  who  by  wnr  i 
allwocwB  fxtreaaed  nu  uvenvhelmiiig  inilumice  over  the 
8adi  •  pontiou  wm  occupied  after  the  middle  of  the  (even 
veataTT'  by  the  kings  of  Noiihumbria,  during  the  eighth 
tliose  of  MrrnA,  and,  after  the  rise  of  the  West  Saxon  {lov 
Vqt  EgWt  voA  Us  WMM—w.     Bat  the  existence  of  tiiis  he| 
■MMty.  wbMW^  <ir  DO  its  pooRator  bore  the  title  uf  Brctwalj 
w  apt  •e«aaH|«]>ied  by  unity  of  organisation  nr  cvru  bi 
Mi  «f  «>Mifed«r*tioo. 

la  lb*  FHak  kiof^docu,  if  we  auqr  accept  the  tdimon 


H.  B.  iii  aa>  •  lta|<n  Aa^iM  aobOiailiiii.  Dtwiu   i^iuvin 
it  wicbint  OiiilaaiU iiiii. hii  t.<.>.' 

M  MSbmtina  hMWMa  Ui*  k 

'  *"       'It  t>waiiifciJ  \>f  BUdp  WaldWn 

*~  ■*  *74):  'Aa**  faiim  aatwi  una  no-ipi 
*,  a«  •■  -^      -  .     -  -     .*. 
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Ad>lliard  tu  the  existence  of  the  rule,  some  slindow  of  the 
double  council  of  the  Germania  seems  to  have  been  preserved  '. 
Cliarlcs  the  Great  held  two  great  uniiual  assemblieti  of  his  Tii«  spring 
I>eople,  one  in  May  at  the  Campus  Madius,  which  Pi))piii  hud  K>Ui<mng. 
Hibstituted  for  tlie  Campus  Martiua  of  the  Merovingians ;  luid 
kuother  iu  the  autumn.  The  spring  meeting  was  attended  by 
the  mi^oreB,  optimate«,  and  Beniores,  and  held  at  the  Mime  time 
with  the  great  military  le\'y,  the  assembly  of  the  people  in 
arms.  The  autumnal  one  comprised  the  royal  counsellors  only, 
uid  answered  nearly  to  the  witenagemot  ^.  But  although  these 
luaemblies  afl'ord  a.  superiicial  parallel  with  the  system  sketched 
by  Tacitus,  the  functions  of  the  principes  and  the  plebs  were 
bterchanged  :  iu  the  first,  the  optiniates  were  assembled  '  prop- 
ter consilium  ordiuondum ; '  the  miuores  were  allowed  to  be 
present  '  ad  consilium  suscipieudum,'  sometimes  also  '  pariter 
tractanduuj,'  but  not  as  of  old  to  give  authority  to  the  deter- 
minations of  the  lords.  It  was  in  the  autumn  council,  to  which 
only  the  seniores  and  chief  counsellors  were  admitted,  that  the 
policy  of  the  cuBuiug  j'ear  was  settled. 

Without  den^'ing  that  occasionally  uu  Anglo-Saxon  lung  Quezon  u 
might  call  together  his  witaii,  and  hold  his  military  review  at  i&r  pnoUoa 
the  same  time,  it  may  be  generally  concluded  that.,  if  such  had 


'  *  CozuuetnJo  autem  tunc  temporis  entt  ut  non  aaepius  led  big  in  anno 
I'lacila  dun  tenerentur.  Unum  quando  onliuabatur  etatus  totiua  tk^\  ad 
anci  verteuUn  xpacium,  quod  ordiuatnm  nuUiis  eventiu  rcrum,  lust  auuuim 
D«cca»itaa  quae  niiiiiliter  tuto  regno  incumbobkt,  mataNitur.  In  quo 
plaoito  generaliuu  univeriorum  niojoruin  tarn  clericoruin  quaui  laicornni 
convriueliat ;  i«uion»  propter  consiliiuii  ordinandum,  minorct  propter  iilLm 
ooariliam  fiutcipiendum  et  interduui  pariter  tractanilnm,  et  non  ex  pulea- 
Ute,  ted  ex  pruprio  mentis  intellectu  vol  iiententia,  coiifirmanduui.  C'actc- 
rum  aatem  propter  dona  goncraliler  danda  aliud  plucitum  cum  nenioribiia 
tantam  et  praecipuit  eomiil'mnu  hnbebatur  ;  in  quo  jam  futuri  aniii  atiilus 
tractari  incipiebatur,  ai  forte  talia  aliqua  se  praemoutlrabant,  pro  quibua 
Deoesce  erat  pruemeditando  ordinare,  <i  quid  uiox  transocto  anno  priure 
incambcret  ptti  quo  aniicipando  aliquid  stiituere  ant  pruvidcre  nceetidtis 
met;'  AdaDuird  (ap.  Uiuuiiiar),  cc.  29,30.  On  tlio  interpretation,  wo 
Via\x,  D.  V.  (r.  iii.  463  uj. ;  Keuiblo,  .Saxons,  ii.  1R7-191.  Thn  Capitulary 
nf  Pippin  (Jialuzc,  i.  119).  5  4,  orjem,  '  ut  bis  in  anno  nt/nodnn  fiat,'  on 
MalcL  I  and  Oct.  i,  in  the  kinj|;'s  preiwDce:  the  cccleaiaatiual  asaembly 
WM  tbua  in  atriut  analog)-  with  the  general  one. 

■  There  are  dillicultieA  m  harmonii>ing  Adalhard's  account  with  hiatorieal 
data ;  but  the  princi|ilc  enunciated  in  it  is  the  imly  important  quvatiuu  a* 
iilunrKtinK  early  practice.     See  Waitz,  D.  V.  G.  iii.  465. 
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l>een  the  rtile,  some  evidence  would  have  lx>en  forthcoinlug. 
liuything  like  the  Canipiis  Mndius  there  is  no  truce :  hut  ver 
many  of  the  dated  chartere  of  the  period  were  issued  in 
antuinu';  and  it  is  by  no  means  improbable  that  the  reception  ( 
iimiual  pi-eseutB^  after  harvest,  which  was  a  regular  part  of 
agenda  of  the  Frank  court,  may  have  cauaed  a  similar  meeting 
in  the  early  Iciiigdoms.  As  we  approach  the  Conquest,  it  seen 
more  probable  that  the  great  courts  were  held  as  they  were  liy 
^\'illil\m  the  Conqueror,  at  Easter,  Wiitsuntide,  and  Christmas'; 
and  that  the  deliberations  of  the  witau  took  place  in  them. 
Such  courts  would  account  for  lai-ge  gatherings  of  the  people 
rbo,  although  without  organisation,  might  be  regarded  as  reprv 
PWnting  the  nation  at  large  *. 

52.  Tlie  members  of  the  assembly  were  the  wieo  men, 
sapienteB,  witau ;  the  king,  sometimes  accompanied  by  his  wif 
tuid  sons ;  the  bitihops  of  the  kingdom,  the  ealdormen  of  tl 
shires  or  proTinoes,  and  a  number  of  the  king's  frieiidfi  au 
de]>endent8.  These  last  generally  describe  themselves  li- 
king's thegns,  and  numbered  amongst  themselves  no  n 
chief  officers  of  the  boosehold,  and  the  most  eminent  of  tb 
penous  who,  in  the  relation  uf  gesith  or  eotnts  to  the  king,  he 
of  folkland  or  of  royal  demesne,  and  were  bound 
by  the  uath  of  fealty.     These  ministri  answer  roughly 

•  See  Cnd.  Ripl.  txxix.  Nor.  14:  icrii,  Sept.  19:  cxl,  Sept.  11  :  ex 
Avf.  6  :  «x<rri,  Ai^.  I :  od.  Nor.  15  :  ccxri,  Sept.  io  :  ecxviii,  Sept.  yi 
ntxtii,  A^.  li : — tke  later  tharttn  are  M^dmn  dated,  an<l  Uie  lUtiii,' 
■Mk  ^npiif  tl  gtmtnlXj  wttkama  rather  tlian  coufimi'  ihmr  rUinu 
MMiaMMM.  Tka  wylfrta^ral  cocnak  «et«  ni"-' 
HMi  «f  Harttieil  >•  Stfat.  14.  673  :  ia  thia  an  anDu  ■ 
A*caM  MCSxrw^vaa  ocjen*!.  Tbe  coimeil  of  ii>,.ii 
iSe :  Oud  «r  ttwytiwilil  «t  Uw  (Hk  of  Rim«ni  or  . 
QMatoK.  ^  I{1:  tlm  aT  Bmttari,  OcL  16.  70J  :  ikat  <  1 
XI*  -  M»«kHr  at  Clpraikiw  &f«.  747 :  om  at  Kkca 


bnl 
both 


a  A«)k*.  SnA.  (9.  rS8 :  Ik*  (wat  eooacU  of  Clovadko 
ak)  that  qrCfcilii»>Jriy  rj,  Si«.    (Sm  OoanciK 


Ac.  iii) 


Mai  |B<iaaBla  wm  tmrml  aim  at  t*«  *]*faw  (^alktrinc: 
■MM  W<«  bM>  U*  aaat  wt«al  tiaiL    fatanrw  rf 
#wii  WWVil^  IV  V.  O.  SL  47». 

■    kr*  KwMk  -      '""^  "" 

>«.  c^aKv     M  Ml>aa3,Skk,  .cxTtt.Ae. 


antrusiioua  and  vassi  of  the  Frank  court ;  bat  the  t«mi  ia  a 
general  one,  and  perhaps  embraced  others  titan  the  sworn 
Jependeots  of  the  king '.  Occasioually  a  jiraefectua  or  gerefit 
»p{>ear8  in  the  early  charters  ;  he  is  probably  the  heah-gcrofa  or 
high-steward  of  the  household  * ;  the  ealdormen  npjieiir  under 
the  variable  title  of  princeps  or  dux,  applied  indiscrimiiiately  : 
now  and  then  the  names  of  the  bishops  are  followed  by  that  of 
an  abbot,  who  may  have  been  the  king's  chaplain  or  the  prede- 
oessor  of  the  later  chancellor,  as  the  heah-gerefa  might  be  of  the 
juBticiar.  Under  the  later  kings,  a  considerable  number  of 
Lalihots  attest  the  charters,  a  fact  which  may  be  ascribed  either  to 
^Hke  increased  power  of  the  monasteries,  or  to  the  advance  in 
^^Mcular  importance  of  the  ecclesiastical  body  generally,  after  the 
^Hpign  of  Athelston. 

^^B  The  number  of  the  witau  was  thus  never  very  h\rge.     The 

^^ftercian   charters   of  the   reign   of   Oifa  furnish    us  with  an 

enumeration  of  nil  the  members  who  could  be  ninged  under  the 

heads  already  mentioned,  and  may  bo  taken  as  acts  of  the  most 

completely  organised  assemblies,  the  Kentish  and  West  Saxon 

rters  being  as  a  rule  very  scantily  attested.  These  documents 

witnessed  by  the  five  Mercian  bishops,  five,  six,  or  seven 

dormeu,  princijics  or  duces,  and  a  number  of  miuistri  about 

equal  to  that  of  each  of  the  other  classes ".     The  list  of  bishops 

is  certainly  exhaustive,  for  Mercia  containe<l  only  five  dioceses : 

list  of  ealdormen  is  pixjbably  as  complete,  for  the  names 

in  all  the  charters  of  Oifa ;  and  the  whole  number  of 

ins  who  bore  the  title  during  Ids  reign  ia  not  mucli  more 

a  dozen.     The  list  of  ministri  is  more  variuble,  but  tlipy  are 

a  very  limited  body,  and,  on  the  analogy  of  the  bishops  and 

oruieu,  nxust  have  been  exhaustively  enumerated  ;  nor  is  it 
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I '  Kemble,  Saxona,  ii.  195-197,  thinks  tlmt  tlie  ministri  or  the  cbarteni 
—MJ  taanj  of  tliem  hav»  been  xlicritfs,  whicli  in    ijuite  poiuiible ;  but  ha 
|oe>  too  ur  when  he  ar^ta  Trora  AlheUtun,  ri.  10,  that  all  the  aheriffa 
rare  preaent  even  at  a  ]Nirtigular  witeuagcinol. 

,  *  The   Kiirthumbrian  highroevea   probably  answered  to  the  aheriffa  of 
t  other  lutig<1oiu5  ;  Uobertaon,  Eaaaya,  p.  1 77. 
'  .See  CiA.  Dipl.  cxxi,  cxxii,  cixxi,  (five  hii-hoiM,  ncrtn  ablmts  anil  hix 
Ulormun:;   cxxxN'ii,  (five  biahopa,  one  .ibbot,  noveti   principea  anil    two 
();  cxzxriii,  (four  biahopa  and  four  ealdormen ! ;  cxl,  clii,  cliii,  &c.  &c. 
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to  Ijo  supposed  thnt  thu  king  would  venture  to  uutuumli«r  lij 
Ills  own   uomiiices  the  uivlionid  ofliccrs,  lay  nud  clerical,   wbo ' 
formed  the  older  and  more  authoritAtive  portion  of  the  coanciL 

The  witeuagemots  of  Athelstan  and  Edgar  urv  of  course  luuc 
niuro  uuuerouB,  but  oulj''  iii  proportiou  to  tho  increased  iiix«  of 
the  i-ealm.  The  whole  tale  of  the  biafaopg  and  caldormeu  arw  I 
easily  ideutifie<l,  but  the  number  of  ministri  is  variable,  and  tlia  | 
abbots  form  occasionally  a  formidable  addition.  Ixi  a  witenu- 
gemot,  held  at  Luton  in  November  a.d.  931  ',  were  the  twal 
nrchbishojjs,  two  Welsh  princes,  seventeen  bishops,  firie«n' 
ealdormen,  five  abbots,  aud  fifty-nine  miuintri.  In  another, 
that  of  Winchester  of  A.D.  934',  were  present  the  two  arch- 1 
bishops,  four  Welsh  kings,  seventeen  bishops,  four  abbotii, 
twelve  ealdormen,  aud  fifty-two  ministri.  Tliese  are  poriiapii  Uw 
fullest  extant  lists.  Of  Edgar's  witenugcmots,  the  one  of  X-lu  I 
966  contained  the  King's  mother,  two  archbtshops,  seven  bishops, 
five  ealdonuen,  aud  fifteen  ministri ' ;  and  this  is  a  fair  siiecinien  j 
of  the  usual  proportion.  It  is  clear  that  as  the  feiidiil  priuciplal 
grew  hti-onger  the  number  of  king's  thegns  must  have  largiily  in-J 
creaKedjOud,  iia  their  jjower  became  preponderant  in  the  assembly  J 
Ihu  royal  authority  became  supreme  in  the  countr)-  ut  large  ;  thai 
office  of  euldormau  also  began  at  this  period  to  be  held  chiefln 
by  persons  connected  with  the  king's  kin.  A  further  iufereucol 
may  be  drawn  from  the  attestations  of  the  charters.  Thi>y  nrol 
most  of  them  those  of  the  bishops  and  ealdormen,  whose  localJ 
duties  would  keep  liiem  generally  distant  from  the  court.  Thai 
charters  are  therefore  not  the  acts  of  a  standing  council  of  thJ 
king,  or  of  casual  gutheriugs  of  his  nobles,  but  evidences  oB 
assemblies  regularly  constituted ,  and  probably,  for  the  pancity  ofl 
exact  dates  ])reveut8  us  from  being  oertoiu,  held  at  fixed  timeu 
und  places.  I 

53.  The  port  taken  by  the  wittiu  in  the  transaction  of  buaineaa 

was  full   and  autboriintive.     Bede    gives   an   acEouiit   of   thai 

Northumbrian  council  which  ri-ceived  Christianity, and  represents! 

'  CiHJ.  l>l|il.  uocliii.  I 

'  Ibid.  (H«l.x<v.     See  kIm  im  vii.       Kciuble  utya  lliiU  tbu  tiuv«*l  nnmlwrl 

i^n'vuD  U  ic/i.     ■^uiiiii«,  il.  100 ;  Ouaut,  Snir-giyrrmineut,  i.  4V-  1 

'  C«l.  nijil.  ilxviil.  J 
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ihf  king  as  consalting  his  princes  and  counsellors  one  by  one:  each 
ileckres  his  mind  ;  and  the  king  decides  acconliugly  \  Eddius 
deecribes  the  oBsemblieg  in  which  Wilfrid  was  banished  and 
recalled  ;  accusation,  defence  and  8ent«nce  fall  into  their  regnhir 
order ;  the  bishops  and  ealdormen  speak,  and  the  king  or  ruling 
ealdormau  pronounces  the  determination,  'haec  est  voluntas 
regis  et  principum  ejus '.'  With  iiiese  exceptions  we  have  not 
at  any  period  much  material  e^^dence  to  show  the  order  of 
deliberation  ;  most  of  the  early  councils  in  which  speeches  and 
rotings  are  recorded  being  ecclesiastical.  The  clergy  were  no 
doubt  very  influential,  and  the  great  ealdormen,  if  we  may 
judge  by  their  action  under  Edred  and  Edwy,  were  not  less  inde- 
pendent. Under  Edward  ihe  Confessor,  Godwin  and  Leofric 
are  able  to  sway  the  policy  of  the  sovereign,  or  to  neutralise 
each  other's  influence.  It  may  be  presumed  that  in  the  early 
stages  and  under  the  weaker  sovereigns,  the  detenninntion  w.is 
elicited  by  bonAjule  voting.  And,  under  the  stronger  and  Infer 
kings,  it  was  decided  by  the  sovereign  himself,  as  he  chose  to 
follow  or  to  thwart  the  policy  of  his  Iea<ling  adviser.  But  we 
have  little  more  than  conjecture  and  analogy  to  guide  us.  It  is 
rarely  that  even  the  Frank  kings  are  described  as  acting  under 
the  constraint  of  their  people  • :  the  days  of  Ethelred  the  Un- 
ready, and  even  of  Edward  the  Confessor,  cnn  scarcely  be 
appealed  to  as  giving  the  normal  condition  of  (he  relations  of 
king  and  council;  nor  is  it  until  the  reign  of  Henry  II  that  we 
find  any  historical  data  as  to  deliberations  in  which  the  king 
does  not  get  his  own  way. 

The  formula  however  by  which  the  co-operation  of  the  witena- 
gemot  waa  expressed  is  definite  and  distinct  *.  The  laws  of  Ini 
are  enacted  '  witli  the  counsel  and  teaching  of  the  l)iflhopB,  with 
all  the  eoldormen  and  the  most    distinguished  witan   of  the 

'  Bede,  H.  E.  ii.  13.  '  Eddins,  c.  lix-  (ed.  0»le,  p.  86.) 

'  Aa  for  example,  when  the  hoet  compelled  King  C'lotlmir  to  go  to  w»r, 
puUiri);  down  big  tent  and  loading  him  with  abuae;  Greg.  Turon.  iv.  14; 
W»iU,  D.  V.  G.  ii.  146. 

'  The  logiRlative  authority  of  the  witan  in  the  aabject  of  Kcmble'a 
•eoond  canon,  Saxon«,  ii.  ao5.  '  The  witan  delibemted  npon  the  making 
of  new  lawB  which  were  to  be  added  to  the  existing  folkriglit,  and  which 
•mtt  then  prumnlgated  by  thrir  own  and  the  king's  authority.' 
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Mill   nation,  nnd  with  n  larp;e  gathering  of  God's  servants  ' ; '  tbijae  < 
Wihtned  are  decreed  '  by  the  great  men  with  the  soifmgCH 
nil,  06  au  addition  to  the  lawful  customs  of  tiie  Kentish  people*! 
Alfred  isRues  hia  code'  with  the  couubcI  and  consent  of  hi( 
witan ;  Athelstan  writes  to  the  reeves  with  the  coonsel  of 
iuEhops  * ;  at  Exeter  the  witan  decree  with  the  connicl  of 
king,  and  the  king  ■with  theirs ".     Edmund  liefore  he  legislate 
lins  deliberated"  with  the  counsel  of  his  witan,  both  ecclesiastic 
and  secular.     Edgar  ordains  with  the  counsel  of  his  witan 
praise  of  God,  and  in  honour  of  himself  and  for  the  behiwf  of  i 
thf  jwoplc  '.     Ethelrt'd  and  his  witan  issue  ordinouccs  st  W<« 
stock  • ;  Canute  ot  Winchester  with  the  counsel  of  his  witou  *.  | 

Such  in  fact  was  the  traditional  theory  of  oil  the  Germa 
races.  The  Burgundiau  laws  are  stated  to  be  issued  by  Guild* 
bald  'ex  tractatu  nostro  et  oommuni  omnium  voluntate,' 
ore  signed  by  thirty-one  eomiles  '*.  The  Salian  laws  bad 
settled  by  the  Franks  and  their  proceres  before  they  wore  ropr 
mulgated  by  Clovis  and  Charles":  those  of  the  Lombards  wee 
issued  by  Ilotharis,  '  cum  priraatibus  meis  judicilms  " ; '  those  ( 
the  AleimiuuiniiB  are  reissued  by  King  Clothnlr  with  his  prince 
thirty-three  bishope,  thirty-four  duces,  and  sixty-two  comit 
'vel  oetero  populo".'  The  Bavarian  laws  are  re-enacted, 
formed,  and  augmented,  '  apud  regem  ct  principes  saus  et  apu 
cunctum  populum'*.' 

The  Capitnlaries  of  the  Merovingian  kings  of  Neustria,  who  ( 
a  certain  extent  aped  Roman  forms  and  ruled  mainly  over  a 
conquered  population  of  Romanised  Gaula,  arc  more  distinctlj 
imperative;   but   Childebert   of  Austrasia  declares,  before 


'  Schmid,  Ooaetic,  p.  ai.  '  Ihiil.  p.  15.  '  Ibid.  p.  69. 

'  Ibid.  pp.  ij6,  IJ7.  •  Ibid.  pp.  150,  IJ3. 

•  Ibid.  pp.  17J,  173,  177.  '  Iliid.  pip.  184-187. 

•  Ibid.  pp.  19S,  199.  *  Prill.  Dp.  150,  J51. 
■°  Pertz,  Legg.  iii.  519  ;  Lindenbro(f,  p,  267  :  CanoMni,  ir.  13,  1^ 
"  Lindanbroir,  pp,  313,  314  ;  Ckadaai,  il  10,  13,  15,  lai. 
"  Cftociuii,  i.  63. 

"  Perte,  Legg,  iii.  4.5  ;  Lindenbn>t',  p.  363  ;  Cftnoiani,  li.  3J3. 
"  Parts,  Lege.  iii.  269 ;  IJndetibrog,  p.  399 ;  t'knciftiu,  ii.  196  ;  Bftliia 

i.  18.     In  nil  tbe««  cwc>  Ibc  Cralei  are  republioktion*  of  imlional  Un 
fur  the  attestation  of  which  the  wiloesi  of  the  wiM  would  titi  alMoluts^ 
necessarj. 
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his  '  decretio,'  that  he  has  treated  of  the  mutter  with  his 
opthnaiet '.  And  wheu  the  Austiiisioii  influence  becomes  supremo, 
the  form  reverts  at  once  to  the  ancient  tj-pe.  Carloman  ordainn 
'  per  consilium  sacerdotum  et  optimatnm  " ; '  Pippin  '  cum  con- 
sensu episcoponun  sive  sacerdotum  vel  scrvorum  Dei  consilio ; 
seu  comltibus  et  optimatibus  Fraucorum  ' ; '  Charles  the  Great 
no^nneuts  the  Lombard  laws  as  emperor,  king  of  Itiily,  and  con- 
queror *,  but  his  Capitularies  are  the  result  of  synodical  delibera- 
tion often  expressed  and  generally  implied.  The  succeeding 
rolingians  acknowledge  iilmost  always  the  counsel  and  cou- 
t  of  their  optimates,  in  a  way  remarkably  contrasted  with  the 
legislation  of  the  third  race,  and  with  the  principles  of  the  im- 
perial system  which  they  imagined  themselves  to  represent.  In- 
stead of'  quod  jjriucipi  plucuit  legis  habet  vigorem,"  Charles  the 
Bald,  in  the  famous  Edictum  Pistense,  enunciates  the  doctrine 
that  '  lex  consensu  populi  fit  et  const  itutione  regis  ','  the  consent 
of  the  i)eople  being  sought  not  merely  in  the  assembly  of  the 
chieis  but,  aa  we  have  seen,  In  the  acceptance  by  the  maUus. 

The  laws  in  the  enactment  of  which  the  witenagemot  joins  are  E«i«ia<ti- 
not  merely  secular  ones:  the  ecclesiastical  legislation  of  Im,  thowiioiu. 
Alfred,  Ethelred  and  Canute  is,  equally  with  the  temporol, 
transacted  with  the  counsel  of  the  witau.  The  great  influence 
exercised  by  the  bishops  and  other  ecclesiastics  in  the  assembly 
may  account  for  the  fact  that  no  jealousy  of  this  legislation 
appears  during  this  long  period.  Even  the  more  distinctly 
eccleaiustical  assemblies  which,  like  the  councils  of  Clovesho ' 
and  Chelsea ',  issued  canons  and  spiritual  dooms  of  their  own, 


'  Perti,  Legg. 


i.  9;  Baluze,  i.  11  (A.n.  595). 


>  Pertx,  Legg.  i.  16 ;  Balaze,  i.  103 ;  K»rloiiian,  c.  i.  S  I. 
'  Pcrtz,  L^.  i.  20;  Baluie,  !.  133. 

*  Peru,  Legg.  i.  81  ;  Baliue,  i.  2^•J. 

'  Peru,  Lc'ig.  i.  490;  Baluze,  ii.  ijo;  Edict.  Putesse,  {  6.  Cf.  Blnc- 
mar,  0pp.  ii.  J04  :  '  Habent  enim  r^es  et  rei  publicoe  ministri  leges, 
quibui  in  quacunque  provincia  degentea  regere  debent;  hahent  oapitula 
Cbri^iADorum  regum  no  progenitorum  suorum  quae  generali  conaensu 
fidclium  ■aortun  tenere  legijiter  promiilgaTerunt.'     See  Sobiu,  Fr.  G.  V.  Q. 

^  »3S- 

*  Coanefl  of  Cloresbo,  AJ>.  747 :  ■  Anno  aatem  regni  Aedilboldi  regii 
Merciorum,  qui  tunc  odurat  cum  auii  principibua  ao  ducibus,  xxxii";' 
CuiinciU,  tec.  iii.  361. 

'  'l^ui  (Mi.  CuenwuU,  K.  Mcrcia)  tunc  temporia  praeaeiM  adfiiit  cam 
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niimitt»l  tho  grent  comisellors  of  the  kingdom  to  tliwr  iiitfiii 
iiiid  allowed  their  acts  to  be  confirmod  liv  lay  raljAcriptiod 
Tliu).  in  l)oth  nisos  the  spiritual  witjui  prepared  the  eiioctmeut 
in  the  initial  as  well  as  in  the  final  furin,  there  can  be 
question  ;  but  it  would  Ixs  unsafe  to  argue  with  refen-nce  to  ' 
spiritu«l  dooms  of  the  geuenil  witenasjemots,  thut  this  par 
cii>ntion  of  the  lay  witan  was  atlraitted  simply  to  give  public 
legal  ratification  to  the  resolutions  of  the  clergy.  It  u  mot 
prolwble  that  in  this,  as  in  the  action  of  the  fulkmoots,  tiK 
distinction  l^tweeu  spiritual  and  temporal  authorisation,  iia  nL 
lietween  moral  or  religious  and  legal  obligation,  was  very  light  i; 
drawn.  The  Legatine  Councils  of  a.d.  787',  which  in  their  ver 
nature  were  entirely  ecclesiastical,  were  attended  by  kings  uu 
ealdorraen  as  well  as  by  bishops  and  abbots,  and  must  the 
fore  be  numbered  amonf^st  true  legislative  witpi 
Amongst  the  ecclosioAtical  articles  which  como  most 
within  Uie  scope  of  secular  confirmation,  ore  the  enforcement  < 
Sunday  and  festival  holydays,  the  payment  of  tithe,  the 
raent  of  the  sanctity  of  oaths,  t.f  marriage  and  of  holy  ■ 
of  them  frequent  matters  of  early  legislation  '. 

54.  A  second  class  of  subjects  submitted  to  these  connciu 
which  we  have  abundant  do<'umentary  evidr-noe,  concerns  tl 
transfer  of  lands  \  and  especially  the  grants  made  by  charter 
involving  questions  of  the  public  burtlens.     It  is  not  nee 
BJiry  to  Bup)iosc  that  evtrj"  transfer  of  land  required  the  aesen 
of  a   court  of  law,  although   it    might    be  necessui-y   that 
should  lie  conducted  under  a  certuiii  foim  and  liefure  witneoMsj 
that  fonn  being  sjTnlwlical,  before  na  well  as  after  tlie  tti« 

Hui»  |>riiici|iibu8,  diicibiis  et  ojiliinatibua,  dau  un<t]quo  ncri  ordinti  pr** 
siilcB,  cum  ablkitilius,  prueliiU-riin.  diikconibua  |)ariter  tmclADtca;'  'SOU 
sident«  vero  WlfreJo  archk'pitcopo ; '  CuunciU,  Ac.  lii.  579. 

'  Council*,  lie.  iii.  447-461. 

'  Willi    Biich    liiuiutirma   we    niiiy    accept    Krinbta'a  *evenlH 
Saxoin,  iL    113  :    'The  king  nnd  the  wil»n  ha^l  »liio  power  U> 
ecclesiMliciJ   mntteif,  Appoint  foalu  and  frttirikl*,  koil  dooido  tipodn' 
levy  and  i-xi>CMidiliiri!  of  ecclvHiaatical  levennc'     l.'f.  CSociat,  Self.garani- 
menl,  i,  44. 

'  KeinMc'»  tontli   cftnon,  Soxonii,  ii.   IJJ :     "Tlio   wilcn 
|K<w<'r  «r  rcwnimrmliiig,  aasenting  to.  luid  gunmntvviag  gnat» 
nnd   ur  pennittinjt  the  oonvenioB  of  folkland   Into  iMokUod,   Mid 
vcr«4.'     !3<w  ftlao  I.  joj. 


Granh  of 


p«irpo8e.  Still,  in  cases  wlicrc  b  large  grBtit  of  ConMnicii 
wa»  lUAide  l>y  a  powerful  i>cr80u,  to  the  jxissilile 
^Kriinml  of  his  heira,  tbe  confirmntion  of  the  gift  might  l)e 
ia  the  iritiiess  of  llic  wit«iiageniot  and  even  by  a  niti- 
nndnr  their  hnod  Mid  that  ol'  the  king.  And  this  wnn 
no  doobt  tb«  reason  why  na  masj  monastic  charters  of  con- 
fioaatioa  psMcd  utider  tbe  eye  of  this  asecmbly.  But  where 
»  yiBBt  vma  tnsde  by  which  the  land  given  was  released  from 
uhligations  and  mode  alodial  or  heritable  for  ever,  the 
»t  of  tbe  nation,  the  owner,  as  must  be  supposed,  of 
IJm  kuid  to  released,  was  imperatively  necessai-y.  In  such 
OMca  the  king  who  makes  the  grant  states  that  it  h  done 
vith  the  advice  and  consent  of  the  priucipes '.  The  sub-  Exjuupiv^  \ 
icriliing  witoeascs  are  of  coarse  the  priucipes  whose  counsel 
aad  eooKnt  are  rehearsed  in  the  body  of  the  grant,  and  who 
woe  the  witenagemot  in  session.  It  is  with  such  a  form  that 
BUwHruU*  added  twenty  hides  of  land  to  his  own  inheritance  in 
A.D.  S47*;  and  iu  the  great  majority  of  royal  grouts  the  cir- 
eaaiataaee*  were  the  aamc.  Occasionally  a  king  made  a  grant 
■at  of  his  prix-nie  eetnte  with  like  formality ;  the  necessity  for 
el  and  consent  in  such  cases  arising  probably  from  the 
Ethies  which  formed  part  of  the  grant'.  "Where  the 
of  a  select  body  of  freemen  was  necessary  even  for 

TVia  M  the  oue  in  a  very  large  proportion  of  charten  ;  e.  g.  that  of 

Iwatf  pf  Menaa  to  ArehbUhop  Wulfred  in  A.i>.  823  :    *  Actiun  est  .  .  . 

Meoni  at  oonmltQ   epiicoporum   ineoruui  oc  principnm   i|iioruni 

tAttiAtilk  teaentur,  &£.;'   Cod.  IHpl.   ccxrii.     Egbert's  grant  to 

r:    'Ego  Ecg-herttu  gratia  Dei  Occidental] urn   Saxontim  rex, 

I  et  communi  coniilici  epiKopurum  et  principum  meonim  ac 

4aa  meae  aeniortun,  banc  taatimonii  cartolain  conscribere  jnasi ; ' 

wti. 

b»l«    "  '■  •>       .    /■     •  '      •  Jiuiii  Si»-iMniim  rex  ouiii  con- 

ntii  mei:iruin  nliqimntulam  ruriii 

uw..- —  ..---jii  pnipriamdeacribcre  junsi;' 

D.  rclx.  Edgar  also  (ibid,  tnccxlv)  take*  an  e«tate  uf  five 
VAAm  aad  frew  it,  with  the  att«<tation  but  without  tbe  expremed  cuiuifiol 
•ad  maatnt  of  the  witan.  A  aimilar  act  of  OtTa  is  nieutioued :  '  Qua« 
■liUmt  tarrai  olim  rex  Offa  tlbi  riTenti  couscribere  fecit,  (ULttqiie  bercdibiM 
M«t  tma,  «t  pt»t  euriuii  cursuiu  vitae,  ecoleriao  quae  «ita  eit  apad  Bcod- 
nwd  nittnniri  praeoepit ; '  IKi'L  mxix. 

*  K,  If.  KtlieJw""  .••••■-■'      •  p»bo  et  concedo  OeommodM  Hrobentia 
aBDivnMr   •piaocrj  ui  terrtu-  juris  mei  .  ■  ■  ctun  oonailin  el 

I  riiJacop" -" ■  iiieorjui ;     Keinble,  C.  D.  no.  cclii. 
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tlic  w>l"  of  cftttle,  it   ciinuot.  lie  regnrded  as  imjirobable  llial  in 
lliu  L-asu  of  laud  aloo  security  would  bu  sought  by  pobliKity  «|uite 
OS  inucli  ns  by  careful  perfonnance  of  the  legal  routine.     Th«t 
the  grcttt  miijority  of  the  chortera  are  gifts  to  churches  iiiaj 
pbow  thiit,  notwithstanding  the  pious  libersdity  of  the  jKiriml^ 
such  endowments  required   special  guarantees ;  in  most  otheS 
Imnsfers,    where    no   special    or    prominent    public    right 
cduccnied,  the   transaction   would   be  completed   by  u  '  live 
of  seisin '  in  the  presence  of  the  neighbours.     In  the  greati 
gids  the  witonngemot  occupies  an  unxlogous  poeition  to  tha 
held  by  the  townsmen  when  they  admit  the  uew-coiuer  to  hil 
shiire  in  Uie  common  land.     The  gift  of  a  king  to  one  of  bil 
courtiers '  would  require  the  same  security  and  publicity  as 
grant  to  a  church  ;  l)oth  would  be  very  liable  to  bo  resumed 
That  the  particijtation  of  the  witau  in  royal  grants  h»d  nn]| 
connection  with  the  supjioeed  right  of  the  comites  to  limit  tl 
liberality  of  their  prijiccps  is  a  theory  that  cjinnot  bejir  inve 
ttgKtion  for  a   moment*.     The   memlien)   of  the  witenagema 
wImm  conaMii  is  generally  rehoar:^d,  the  e&ldunnen  and  bishop 
did  not,  ■>  enldonuen   and   bishops,  stand   in  the   relation 
comites  to  the  king ;  it  is  far  more  in  concert  with  history 
uttdeTFtMid  th««e  acts  as  based  on  the  ancient  right  of  the  conil 
aiuutT  to  n<gulate   all  changes   uf  ownership  which    ntfcete 
Umu*  own  tody.     Tliis   |>rinciplc   of   course  applies   priniarit] 
•ad   UMwsarily   to   conversions  of   public   land   into   privat 


5^  TW  wttwayiot  wuss  faitbcr,  a  court  of  jitstit^,  althoug 
Mjy  in  iIm  lael  reaort.  or  ia  cases  in  which  the  parties  cuucerue 
wet*  aneoable  to  ao  oUwr  Omq  the  royal  jari«Uction*. 
Jtwil»dwrit»a»J  triad qrimittala-    Of  tberootentiousjn 
liew  am  adgcisat  fneh  u>  the  charters*;  the  kinj,  , 


<»k 


eMMi   nr  jfwtN*  kiMk  te  ciHI   •»! 


Sm««^  U.   ««9       -Tka  witan  ftrtni  Mtk, 


«Wi«a*  (IML  It.  ««« 
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'TIm  ailaa 


ta   crimic 
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to  bo  ogmpclletl  liy  n  jmlicial  decision  to  rcstoiv  llic  Trutb/iii? 

wlton. 

of  tbo»o  whom  ho  had  unjustly  deapoiled '.  The 
IcTK  famieli  lesa  nboudaut,  hut  uot  less  satisfactory,  proof 
cxcrdt*  of  n  criminal  judicature  also.  The  witenagemot 
ibrift  coDdenmed  Wilfrid  to  impri^oument  tind  exile 
tl»  ■evettUi  ceutury';  Elfric,  Ethelweard,  Swegen,  and 
Wcrt  outlawed  l>y  like  assemblies  in  the  eleventh  ;  and 
Umt*  sn>  many  instances  iii  which  the  lands  forfeited  by 
oiflUnal*  were  aseigiied  by  tlie  witan  to  the  king'\  Even  in 
NoTBiaji  times  the  Anglo-Saxon  chronicler  does  not  find  a 
better  name  for  the  court  of  the  justiciar  that  binged  forty-four 
tUevM  8t  Hundehoge  in  a.d.  1124  than  '  gewitcneinot '.'  Tbu 
i-rimiwal  jurisdiction  was  much  the  same  under  Edward  tliu 
OaaCcMor  »s  it  bad  lieen  in  the  days  of  Tacitus.  Tlie  king 
and  tritenkgemot  may  be  8«d  to  have  possessed  u  supreme 
juiadictioti  '  over  all  persons  aud  over  all  caut^es,'  although 
M  fa—  tlie  nature  of  the  case  it  may  uut  have  beco  fitsqueutly 
^^knsrciBed.  The  sentenco  of  outlawry  issued  so  often  in  the 
^Hblnaggle  ttetween  the  houses  of  Leofric  and  Godwin  may  stand 
^m**  ^  ^■«*t  illustration  \ 

•tniaaailaaJ  coDneils,  whiob  were  to  »  certain  extent  international  and 
—nnl  be  raganlcd  u  simple  witena^emuta ;    e.g.  Cod.    Dipl.  olxxxvi, 

'  la  &(0  Berhtulf  king  of  Mercia  had  taken  an  eitate  from  tlir  cburvb 
af  WMMtar  and  given  it  to  hia  n«m  men  :  '  Tunc  perrexit  ille  cpiecopiia 
BaafciAt  (SB  nua  lecam  tenioribua,  in  Faaoha,  ad  Tomeworthie,  et  siias 
librrtatea  et  cartnlaa  ante-nomin&torum  terrartun  tecum  bal>enteii,  et  ibi 
aatc  regcn  ejoMoe  procerei  fueriint  allecta,  et  ibi  Mercioruni  optimatea 
dfjMlkavaiint  tlli  nt  male  ac  injiute  diapoliati  easent  in  aiio  pruprio ; ' 
Keoaiite,  ('.  D.  no.  ocxlv.  See  ImIow,  vol.  ii,  {  no ;  Sobm,  Fr.  G.  V.  G. 
.  <; :  R<4h.  Beneficial weaen,  p.  iii. 
»  Edahu,  V.  Wafr.  cc,  J3,  45. 
Cloan.  .'^ji  A  IV  lojo.  1051,  1035.  t'od.  Dipl.  mcccxii  :  '  Synodalc 
'^Ire  univerai  uptiiikntes  inci  aimul  in  linum  convene- 
,  ri  r^i  '  ■■-urn  majeBlatia  reiun  de  bac  pntria  profujLfum  expulr- 

MM  et  vkiverait  al>  illo  poitacam  uiihi    jure   powiJciida   oniuea   nuaniniu 
decrvremnt.'     So  Lcnfain  waa  condemned  by  tbe  lapionte*  fur 
of  Aefic  the  Uijjb  reeve ;  Cod.  Dipl.  dccxix  ;  Cbr.  Sax.   .iJj. 


•rfeile<l  land  punted  by  Kcuible,  Saiona,  ii.  53, 

kiS,  an  '  luccxcv,  oeelxxiv,  nicccxU.     Mr.  Ixxl;,'*,  Ktaayit 

on  Aaclo-haxuu  Law,  pp.  6f.  66,  liaa  mUAtcrcd  iwuntynuc  exajiipica  of 

forfi^larea.     Tlte  kiui;  reoetvui  in  tlic  aame  way  the  landt  uf  a  pvrxm 


;  isrlcalate ;  Ibid,  mxixv. 


L  » 
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56.  Tbe  impOEilion  uf  extraordiuary  taxation  was  directe 
b)r  the  king   with   t}ie  counsel   of  \he  witau ' ;    this   if)  mor 
e>peci»l]j  conspicuoas  in  the  case  of  the  taxes  levied  for 
■gainst  tbe  Danes,  or  to  bny  off  their  hostility.     In  a.d.  991 
tribate  wc  girea  to  the  Danes  hy  decree  of  the  witan,  among 
wlwai  the  Archbishop  Sigeric  and  the  ealdormen  Ethelwenrdl 
uad  Elfrk  are  ({wciaUy  mentioned ' ;  three  years  later  the  uur 
happy  ktBg  '  proeenun  suonun  consilio,'  levied  sixteen  ihousaiu 
ihr  the  CMse  purpose ;  the  measure  was  repented  undet 
BC  advice  in  a.d.  1002,  1007,  and  101 1 '.     Tlieso  ar 
Hat  only  eases  of  extraordinary  imjMsts  uf  which  there  J 
is  aay  record :  the  mointenAnce  of  the  royal  state  being  fiillj 
liPUfvideJ  fiv  bj  tiw  prxeeds  of  the  i-03ral  farms  and  puhlid 
1  aO  loetl  requremeota  beiiig  met  by  the  alodial  obli- 
I  JUsehui^id  by  penon*!  service. 
IW  partic^atioa  of  the  witan  in  the  determination  of  war 
aad  peace  *.  ta  tlw  direediCH  ot  the  fleet  and  army  \  as  well  as 
ta  the  fii'iiti*ttig  of  faads,  is  abondantiy  proved  by  the  chronicle 
«f  the  ■■■•  nV'^     ^"^  la^ieet  subject  on  which  their  gener 
t  of  dsEbecatian  coald  be  exercised  is  exemplified  in 
at  Chrittiaiiity  by  the  Northumbrian  witan,  as  re- 
lated hy  Bede*.    It  B»y  be  safiely  affirmed  that  no  business  < 
aay  iapvtaaee  oonid  be  transacted  by  the  king  in  which  the 
ImI  aot,  is  theoty  at  kaat.  a  eoosaUatiTe  voim*. 


*  T— t>i%  i^fc  «i*ia.  Shwa.  B.  ssa;  'Tbtkiagaaa  tho  wiun  hi 
f  ■■  s»lwT>M^fcrlh>|dblh— vto*.*^ 

'  (^tei«.  Smc  aJk  9^  *  Ctrea.  Sax. :  Klor.  Wi^. 

'  KmbMs'^ iMid  OM^  Skaoo^  B.  «I3  :  'TVcwilas  hwl  tbo  powe 
■ikjm  aKMia*  ml  a  laliis  tt  yr t.  m4  of  wtrting  tlieir  Unui.' 
t  fmm  «f  JUbU  mi  Gvakrw:    'Haac  sial  mrtitau  pwU  <; 


mtfimittn  «t  ownb  [ 
p.  106 :  iu>d  the  j 


«ri  saM  k  lh*JUrik  mmtttmtwM-,' 

aidb  ta  liliil^ih  JUIaf:  'IW  gnmMt  m  ep*  ana  hU 

AaS  ^  am  w  mmJt  m4  kia  (afcl  liiActa  aad  untmiage ;' 


*  Kmlii^  «^k  OM^  Saaimi.  fi.  *M :  "I^  kh«  aad  b! 
^  A^M^  ta«7,  Mtft.    tVj  aha 

>  a  Kaafe*.  •  tea  caai^  aad  U  b  bam 

?«a^  Hi  wAt     "^  nx  aad  b  jaiwL  tlHty 


I0  ooTcr  all  Oa 


MteciiOH*  til  H'itenagemot. 
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37.  Aa  ouc  of  Uie  cliit-f  puwers  of  the  cuuucils  uf  the  Ccer-  Bioctioix 
BBUA  vas  th«  election  uf  Uie  pniici}tet,  and  as  the  consent. 
mT  the  witciin^eraot  to  the  deposition  of  the  caldormen  wua 
•|it«rpntly  re<|ui8iti? ',  it  is  probable  that  in  theory  the  election 
of  tboar  officers  lielonged  to  the  king  and  witan  conjointly '. 
Bst  line  constant  tendency,  in  all  the  important  offices,  to  tlie 
pciaciple  of  hereditary  succession,  must  have  been  a  limit  to  the 
rscnsiae  of  the  right ;  and  it  would  not  be  safe  to  regard  the 
■  ifmiui  CDnsent  of  the  witan  ns  an  absolute  condition  of  ap- 
puatneui.  lu  the  election  of  bishops  the  same  uncertainty  of  ofi 
Wh  tlieofy  and  practice  exists.  In  the  earliest  days  the  kings 
of  Northambria  and  Kent  deliberated  on  the  election  to  Can- 
lerbazji  as  a  matter  of  international  interest ' :  and  lu  a.  d. 
1051  Edward  the  Confessor  sommiirily  set  aside  the  choice 
nf  the  nooks  *.  Dunstan  was  appointed  '  ex  respectu  Divino 
ft  sspientiun  consilio".'  Edward  the  Confessor  n]>pointed 
AwhlwKhnp  Robert  in  a  witenagemot  at  London,  and  nomi- 
■•ird  Spearhafoc  in  London  at  the  same  time*.  Yet  nothing 
be  more  certain  than  that  in  many  cases  the  clergy  and 
I  tlie  people  of  the  dioceses  were  consulted.  Alcuin  writes 
to  the  priests  of  York,  urging  them  to  make  a  right  election  ' : 
diafter  of  St.  Paul's  could  exhibit  a  bull  of  Pope  Agatho 


uid  a   rieht  to  oonsider  erery  public  act  which  oould  be 
I  by  the  king. 

'  Sbc  the  Chronicle,  A.n.  1055  ;  Freeman,  Norm.  Coiiq.  i.  ia6. 
*  K«nUe'i  lixlh  canon,  Sazonj,  ii.  ]]i  :  'The  king  and  the  witan  Itod 
»cr  to  a|ipoint  prelate*  to  vacnnt  tvc^.'     The  mne  right  with  rvspeot  to 
BaUcmaen  ii  dincuasL-il ;  Ibid.  ii.  14S,  149. 

Gb^  H.  K.  iiL   19 :   '  Cum  electione  et  consensu  aanctat.-  ecoledae 
■tit  Andonun.' 

'  V.  'E.Tw.  Conf.  (ed.  Lnard),  p.  400:  'Bodbertus  vero  ....  regin 
'-opui,  totiua  ecclerioc  filiia  hnnc  injuriam  pro  nivu  iiiu 
It  wu  dune  in  a  gemot  at  Lon<lnn ;    Chron.  Sax.    a.d. 

Saa  the  eontempomry  lib  of  Donatan,  in  Memorioli^bf  St.  Dunrtun, 


VI.-. 

Ifric 
*  Cihrai.  tymx.  «.t>.  1050. 


.i. D.  959.  Oskytel  was  mnde  archbishop  in 
king  aD<l  his  witan ;  Chrun.  Hox.  A.D.  971. 
'1  and  all  his  wiU'Ui  in  995  ;  Ibid. 


*  AJcaia  write*  in  a.d.  796  to  a  powerfol  man  in  Northnmbrio,  urging 
■  lo  4ef«nd  the  freedom  of  tlie  election  to  V'ork,  and  to  ihc  clei^  of 
foA  fcayfag  tb«m  to  avoid  aiiuony :  Ale.  Epp.  40,  4S  ;  CourniU,  &c.  iii. 
*Oft, 


15° 


CofufUiitifmnf  nitlttry. 


Election  < 


Klaaioii  < 
kliiir>. 


conferring  on  thorn  tlic  excluxive  rij,'bt  '.     A  bisliDji  of  Lichfir 
in  the  ninth  century  declares  hiimiolf  elected   by   the  who 
church  of  the  province*;   and  Helrastiin,  of  Winchester, 
A.  D.  839,  mentions  the  pope,  the   king,  the  church  of  WL 
cheater,  ond  all  the  bishops,  optimates,  and  nation  of  the  We 
SaxouB,  ns  joining  in  his  appointment '.     It  is  probable  thd 
that  under  the  heptarchic  kings  the  action  of  the  churchaa 
comparatively  free  iu  this  respect,  and  that  the  restriction  WMl 
result  of  the  growth  of  royal  power ;  Init  that,  like  all  oth« 
ecclesiastical  business,  the  appointment  of  bishops  was  a  matt 
of  arrangement  between  the  parties  concerned:   the  election 
the  clergy  was  the  rule  in  <|uiet  times,  and  for  the  less  in 
portant  sees;  the  nomination  by  the  king  in  the  witeuagema 
was  frequent  in  the  case  of  the  archiepiscopil  and  greater  oeeaj 
the  consent  of  the  national  assembly  to  the  admission  of  •  ue^ 
member  to  their  body  1>eing  in  all  cases  implied,  on  l)ehalf 
the  most  imiwrtaiit  element  in  it,  by  the  net  of  consecratifl 
|ierfonned  by  the  comprovincial  bishops  *. 

58.  Of  all  elections,  the  moat  important  was  no  doubt  xV 
of  the  kings ;  and  this  belonged  both  in  form  and  sulwlance 
»he  witan',  although  exercised  by  "them  in  general  aseemblic 
of  the  whole  nation.     The  kiug  was  in  theory  always  ttlecte 
and  the  fact  of  election  was  stated  in  the  coroiuitiou  aervid 
throughout  the  middle  ages,  iu  accordance  wfh  most  nnciei 
pi-ec4.»dent.     It  is  not  less  true,  that  the  succession  was  by  coK 
stitutional  practice  restricted  to  one  famUy,  and  that  the  rule 
hereditary  snccessiou  was  never,  except  in  great  emergenci) 
and  in  the  most  tiding  times,  set  aside.     The  principle  may 
generally  stated  thus, — the  choice  was  limited  to  the  best  qu 

'  Coandli,  tua.  iii.  161. 

''Quntiium    me    imlignum    faiunlum    tuum    i<it 
aMlime  eihi  in  opiscopattu  officium  elegcrnat ; '    < 

*  'A  Hkiieta  et  apottolioMt  Mdis  digniute,  et  kli  >     ^ 
\yent»n»e,  niicnnn   Aethol  ....  rejfia  el   epwciiKinini 
ijiiK    et  u>(iiia    LT-iili  <Vc!'lent(Jiiim  Saxoiiiiui   unitniniii'  - 
•'"|a'>'     ■  ■  '       n>il,.  &o.  iii.  6i/. 

,.  iia   a»  mv.-J   nominfw    far  t>ia   wxcIuaivMt] 

^'/■K'  ''.ir-V 

"^  -M'    'Tb«  «lUn  luul  til*  ftrtfi 
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IierHTju  irtAiMlingf  in  e]ot«  rclutiunship  to  the  lost  sovereign  : 
;  \m  «eld<im,  except  in  msc  of  revolution  or  consjiiracy,  that 
aay  otw  bnt  a  con.  brother,  or  near  kingmnn  is  clioseu ;  niid  in 
tfe  etae  of  n  king  dying  in  mature  years,  his  eldest  ton  would 
br,  aod  wits  in  pmctice  held  to  be,  in  every  respect  the  siifi'st. 
■MOCMor*.  It  imty  be  sufficient  however  here  to  lay  down  the 
nile.  t^t  Iwth  tlie  formal  election  preparatory  to  tho  flct  of 
coraaation,  and  tho  actual  selection  when  the  necessity  for  a 
free  eboioo  occurred,  belonged  to  the  witan :  they  included 
anoBK  tbeni  bdth  the  principes  or  national  mngistrates,  to 
wiwiin.  ua  the  most  ancient  precedeJits  of  heathen  times,  the 
po«'  "lined;  the  biehops,  whose  recognition  by  the  net 

.ef  u- —   and    rorouation  was  religiously   viewed   as    con- 

jfing  tbe  Divine  sanction,  and  as  requisite  for  the  enforcement 
,  duty  of  the  snlijert ;  and  the  minirtri  or  |>crsonul 
'  the  crown,  whose  adhesion,  expressed  in  their 
particular  oath  of  fealty,  was  in  the  highest  degree  necessary 
far  the  aafcty  and  jieace  of  the  new  reign'.  The  recognition 
IIm  aasembled  puple  was  a  cumpleraentary  security,  bnt 
B|tlird  Qo  more  real  right  of  admission  or  rejection  than 
to  the  persons  actually  present :  for  the  crowd  that 
nded  the  roruuatiun  chair  was  no  organised  or  authorised 
repreaeotatiun  of  the  nation '. 

Bat  although  the  principle  of  electing  the  best   qualified 
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'  Hallam,  M.  A.  it.  IJ3.  Tbe  itutancea  in  which  expreas  mention  is 
^*d«  of  Uif  %'-t  nf  election,  are  collected  by  Kemble,  Saxonn,  ii.  315-319, 

I^rw  (.'oDij.  i.  SQI.     Thev  are.  Alfred  (Asxer,  M.  H.  B. 

Sfan.  I  ;iN  i  Mwknl  the  Elder  vEthelwerd,  c.  4,  M.  H.  B. 

^tb);  Auici«u>u  i<  iirnn.  Su.  A.r>.  934  ;  fMred,  '  electione  optimatum 
— hrryilin'  (CoJ.  Pipl.  c<>cr«t   ;  EJ;^<r  'eligitar'    Flor.  Wig.  a.d,  957J; 


[Bd«aril  :  Flor.  Wig 
l(C3me.  8ax.  Ji.u.  ic 
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III  ..ired   Chron.  S»i.  .\.I).  979   ;   Eduiunil 

■n.  fiax.  A.D.  1017    ;  Har.ild  I  (Flor. 

oin   pliirimi«   laajorihuii  natu,'  A.D. 

EdwHnl    UiD  ConfeMor  ^Chron.  Sax.  A.u.   1043) ; 

»  i>   lofiC)). 

1  it  \»  taid,  '  a  dncibua  et  a  |ir«et9ulibuB  totins 

liim    ab    iwis    vomm   etlam    ab   niimi    populo 

I    H71.      Edied    ■  frater    ejiu   li.  c.    Eihnnndi) 

.tiiiii    ■ubnigiituR,   I'litititiaili    niictnritulc  tMMlcm 
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iueinl)er  of  the  royal  house   UDiy  be  accepte<l   ii.*   yiviiij"    tl 
tiasis  of  a  rule,  the  cases  in  wliich  sun  succeeded  £*lh)'r  diivctlj 
are,  from  various  causes,  very  few  during  the  whole  perio 
In  Wessex  there  is  not  one  example  of  the  kind  between  th 
years  685  and  839 '.     In  Mercia  the  history  tells  nearly  tli 
same   tale'.     In  Northumbria  the   confusion  is  increased  l>j 
numerous  cases  of  conspiracy,  murder  and  deposition ".     In  thl| 
West  Saxon  dynasty,  after  it  had  won  the  supremacy  unde 
Egbert,  the  hereditary  principle  is  maintained  *,  but  the  chott 

'  To  confine  the  reekonim;  to  ChriitiAn  timei :  lu  Wbmsx  ;  kfter  Ihe 
(1c«th  of  Cynewalh  in  671,  his  wife  Sexburga  ia  nid  to  hare  reigned  » 
year,  but  the  kingdom  waa  really  broken  up  by  the  ealdormen.  The  lin* 
of  ioeoesaion  continaee ;  Cenriu  a  distant  kinsman  succeeda  Sexburga,  and 
Eaowin  Eun  of  Cenfut  aaccet^  him.  Kentwin  the  next  king,  Cendwalla 
Ilia  auccessor,  Ini,  Ethelheard,  whoa*  Rocceaaor  L'uthreil  ia  cnllrj  hia 
bruther,  Sim.  Dun.  A.D.  739 ;  Sigebert,  Cynewulf,  Brihtrie.  and  Egbett. 
nru  in  no  caae  so  nearly  related  oa  tn]  be  deacribed  by  a  more  dialinct  term 
than  kinsmen  ;  and  the  pedigreea  show  that  they  were  not  near  kinaman. 

'  In  Metcia,  after  Penda,  hia  aoua  Wulfher«  and  Ethehwl  reiened  I 
ancceeaion.  Ethelred  waa  followed  by  hia  nephew  Cenred  aon  of  WulL^ 
here ;  Cenred  by  Ccolred  son  of  Ethelred.  Ethelbald  the  next  king  na 
n  diatant  kinsman,  great-nejihew  of  Penda;  Beomred  who  followed  waa 
a  usurper.  Ofla  reoorered  the  throne  for  the  ro^al  hoiine,  but  himadf 
wai  only  f^jirun);  from  a  brother  of  Penda.  His  bod  K<^rith  aiicoeeded 
him ;  on  Kgfrith'a  death  Coeuwulf,  a  diataut  collateral,  came  in ;  hia 
brother  Cool wulf  auoceeded  after  the  murder  of  the  child  Kenelm  ;  and  tba 
mat  of  the  Mercian  Icinga  are  not  within  the  pedigree. 

'  See  note,  ji.  IJ3. 

*  In  the  Weat-Saxon  family  after  the  reign  of  Egbert  the  cliief  excwpUoi 
to  hcrwlilary  aucccarion  are  found  in  the  fact  tl  '    ir  aooa  of  Ethel' 

wulf  followed  in  order  of  birth,  the  brother  I  ed  to  tlie  »<>n 

the  Inst  king;    Alfred  at  leaat  aucceeded,  alth  •..-..  ..».  ..urtainV   '■    '  • 
nophewf!,  hoiih  of  an  elder  brother.     But  in  thi<i  case  it  ni»y  I" 
(I     that  the   kingdoms  held    by  Ethelwulf  wore   not   yet   cu. 
Ethelston  hod  reigned  na  king  of  Kent  with  Ethelwulf  until    n  l>.  ti-,o  } 
Ethelbalil  hod  bc«n  king  of  We«ex  from  A.n.  856  ;    Ethrllirrt  hivl  beca 
king  of  Kent  as  early  na  A.D.  853  (Cod.  DijJ.  cclxix)  ;  an.l  roig 

■>f  Kthelroal,  Alfred  ha>]  l>een  teitiiidatiut,  that  is,   bail  ii  in 

rl      •         '    My  of  n  atr  I  '       >  Ut  tlinn  that  "f  heir  ;: 

(■  uily  arran:.  'i  |iriiviilcd    for  the  di-i  '    'he  in-  | 

\v. „.'.f  'see    Alli,  ...         ..     may  have    been  follow^i!   m  t.ie  sue 

eruiiiii  til  the  kiii|,'dnni  alMi ;  (1 1  the  sonn  of  tlic  eliler  brother  must  haii 
lH)fn  minor*  nt  the  time  i>r  Alfred's  succeHxion.  That  Edward  the  iOd 
xliiuibl  aueoc-otl  his  fithi-r  to  the  rxriusion  of  hia  ronsina,  waa  quite  natnral 
Thi-  thre*  snns  "f  Wwnrtl  the  Elder  •ncc<^c<I  one  another  in  tb»  »ami 
»  ,         '    ■    ■  •        ■-■         ,1 
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of  the  reigiiB  and  the  youthfulness  of  the  kings  nt  tJieir 
acoesBion  Beldom  aduiits  of  the  direct  trausmission  of  the  crown 
from  father  to  son.  Hence  the  elective  jiriiiciple  had  a  sphere 
and  exercised  an  influence  much  greater  than  might  appear  from 
the  direct  assertion  of  the  chroniclers. 

The  right  of  deposing  a  worthless  king  seems  to  he  a  corolliir)'  l)«padtir«] 
from  the  right  of  election ' ;  but  it  is  not  in  reality  so  simple 
a  matter  either  in  history  or  iii  theory;  for  the  right  of  an 
elected,  accepted,  crowned  and  anointed  king  is  fenced  round 
with  sanctions  that  cannot  h«  broken  by  the  mere  resolution  of 
his  electors.  The  cases  in  which  the  jwwer  was  exercised  by 
the  witcnagemot  must  be  dealt  with  singly.  Most  il'  not  all  of 
tbeie  belong  to  the  hcptarcliic  period.  In  the  eighth  century  in  Nortii- , 
there  were  fifteen  kings  of  Northumbria  all  duly  elected,  of 
whom  at  least  thirteen  ended  their  reigns  by  extraordinary 
means ' :  of  these,  two,  Ceolwulf  and  Endbert,  ore  recorded  to 

Paali,  Life  of  Alfred  (od.  Thorpe),  pp.  54,  84;  Kemble,  C.  D.  occziv; 
Liber  de  Hyds,  p.  327. 

'  Keublo's  ^th  canon,  S&xons,  ii.  319 :  '  The  wiUn  had  the  power  to 
depose  the  king,  if  hia  government  was  not  conducted  for  the  benefit  uf  hi« 
peopl>\' 

*  The  order  of  their  reign*  is  a*  follows  : — 

1.  Aldfrith,  died  in  a.d.  705  ;  Bede,  H.  £.  v.  18. 

2.  Eadwolf,  '  de  regno  qaod  duos  naensea  tenuit,  conjuratione  thcta 

advenus  earn  expulsui  est ; '  Edd.  V.  Wilfr.  0.  57. 

3.  Osred,  ton  of  Aldfrith,  '  eognatorum  inaidiis  caesua  ; '  W.  Mnlmesb. 

(>.    R-    i   53-     '  Iinmatura  et  terribili  morte  praevcntna ; '     Ep. 
Bonif.  59. 

4.  Coenred, '  infinnatus ;'  Henry  of  Hunting-  )  '  Foedoexitu  auras  pol- 

don,  M.  H.  B.  734.  \  lucre;'    W.  Malmegb. 

5.  Osric,  killed ;  Chron.  Sax.  A.D.  731.  )  G.  R.  }  53. 

6.  Ceolwulf,  brother  of  Coenred,  '  caplui,  attonius  et  reinissus  est  in 

regnum  ; '  Cont.  Bedae,  A.D.  731  :  '  sua  Toluntate  attonius  reg- 
nnm  Eadbercto  reliquit;'  Ibii  aJJ.  737. 

7.  Eadbert,  '  filius  pntrui  Ceolwulfi' — 'accepta  Sancti  Petri  tonsum, 

filio  suo  Oswulfo  regnuui  relii|uit ; '  Ibid.  A.D.  758. 

8.  Oswulf,  'a    iiuis    ininistria    facinorose   ocdsus  ;     Ibid.    A.u.    759: 

'  occisus  est  nequiter  a  sua  familia ; '  Sim.  Dun.  A.D.  758. 

9.  Ethelwald,    '  a  nua   plebe  electus ; '    C'ont.    Bed.    759  :    '  regnum 

amisic  in  Wiuchenheale ; '  Sim.  Dun.  a.d.  76,,. 

10.  Alcrcd,  '  prosnpia  Idae   regis  exortus;'    Ibid.     '  Oonsilio   et   con- 

sensu suornm    omnimn,  regiae  familiae  ne  principum  deatitutus 
sooielate,  exilio  imperii  mutavit  majestatem  ;'  Il)id.  A.li.  774. 

11.  Ethelred,   son   of    Kthelwald,    '  tAnto    honore   ooronatus;'    Ibid. 

'  Expulso  de  regali  solio  et  in  exiliuni  fugato  j '  Ibid.  A.D.  779. 

1 2.  Elfwald,  son  of  Oswulf,  '  conjuratione  facta  nb  ejus  patriciu,  ijicgau 

nomine,  miserabili  uooisus  est  murte  ; '  Ibid.  788. 
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have  resigned  quietly  aud  entered  the  raiiki)  of  the  clergy ;  one, ' 
Osric,  is  simply  snid  to  hnve  been  killed  ;  three,  Osred.  Oswulf, 
and  Elfwald,  were  slain  by  conspirncy  of  their  own  officers  or  i 
retainers ;  two,  Endwulf  and  another  Osred,  were  expelled  by 
similar  liodies  without  being  murdered  ;  Oibald  was  set  up  and 
set  side  by  a  faction  ;  of  the  end  of  C'oenred  wo  are  told  nothinjf, 
but  that  it  was  calamitous  ;  Alcred  was  deprived  of  his  kingdom 
by  the  counsel  and  consent  of  his  own  people,  that  is  no  doubt 
by  regular  act  of  the  witenagemot  ;  his  predecessor,  Etlielwald, 
lost   his   kinfrdom    at  Wincenheale,   the  meeting-place   of  the 
Xorthunibi'iaii  councils, — most  probably  therefore  by  a  similar 
act;  Etiiched  was  displaced  in  A.ii.  779,  and  restored  in  a.d. 
790,  only  to  be  murdered  six  years  later  by  eejually  competent 
authority  ;  Eardulf  was  expelled  from  his  throne  and  country  in 
A-D.  808,  and  sought  restoration  tfirough  the  intercession  of  the  \ 
pope  and  emperor.     In  Wesfex  the  tale  in  somewlmt  different : 
during  the  same  period  Ini,  following  the  example  of  his  prede- 
cejisor  Ceadwalla,  resigned  his  crown  and  went  to  Rome;  Ethel- 
heard  and  Cuthml,  who  followed  him,  reigned  as  long  aa  they 
lived  ;  Sigebert,  the  next  king,  was ',  after  a  year's  reign,  de-  | 
posed  by  Kynewulf  and  the  West  Saxon  witnn,  one  pixivince  I 
being  left  him  for  his  maititenance;  Kynewulf  was  murdered, 
and  Brihtric  was  poisoned  by  hia  wife. 

In  such  a  record  it  is  scarcely  wise  to  look  for  constitutional  j 


13.  OitmI,  ion  of  Alcred:    'dolo  soornm  principtim  circumventiu  et  | 

outiu  ac  regno  privatua  attonina  est — coaetus  exilium  petit ; ' 
Ibid.  790.     '  De  exilio  naoramentis  et  fide  quoniinlniii  priiicipuin  | 
clam  ....  venit  ....  captua  ....  occiauB ; '  Ibid.  793. 
1 1 .  Ethelred  restored  ;  killed  by  hia  aiibjects  in  a.d.  796  ;  Sim.  Dim.  :— ^ 
Letter  of  Alcuin  to  OfTa ;  t'Donoilx,  iii.  499. 

14.  OsbaM:  '  patriciiia  a  quibiiodam   iptiiun  ^ntis  principibns  in  reg- 

num  est  ooiistitutua  et  post  xxvii  dies  omni  regiae  familiae  ao 
principum  est  aucietate  deetitutus,  fngatuaque  ct  de  regno  ex- 
pidsua ; '  Sim.  Dun.  A.n.  796. 

15.  Kardulf:    '  De  exilic  vocatns  regni  infnlia  eat  Biiblimatns ; '  Sim. 

Dun.  796.     '  Kegno  et  |>atria  puLsus  ;'  Einhard,  a.d.  808.     '  Per 
legatoa  liomani  pontificiH  et  dtimini  imperaturia  in  regnum  anuul 
redncitur;'  Ibid.;  t'ouncila,  iii.  561. 

'  Clinm.  .Sax.  A.n.  755:    'This   year   C'ynewulf  and   the  West  ftaxnn  | 
witan  deprived  Sigebert  of  hia  kingdom,  except  Ilaiiipdhire,  f»r  hia  uujiut  I 

'nga,' 
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precedents  '.  The  depositions,  however,  of  Alcred  and  Sigelwrt  rji*p«  ..f 
stand  out  fts  two  regular  and  formal  nets ;  the  authority  hy  sigriiert. 
which  they  were  sanctioned  being  fully  though  briefly  stated, 
the  deposition  not  being  followed  by  nmrder,  and,  in  one  case, 
provision  being  made  for  the  liupport  of  the  royal  dignity.  It 
i*  probable  tliat  these  instances  might  be  multiplied,  if  we  had 
fuller  details  as  to  the  conspiracies  by  whicli  the  Northumbrian 
kings  were  unseated.  The  depositions  of  Alcred  and  Sigelwrt 
may  hove  l)een  the  result  of  a  conspiracy,  and  those  of  the 
others  may  have  been  determined  in  a  witenagemot,  all  under 
the  inspiration  of  a  competitor  for  tlie  throne  :  but  in  tliese 
eases,  on  any  theory,  the  deposition  was  decreed  in  the  national 
council.  'Whether  such  depositions  were  completed  by  any  act 
of  degradation  or  renunciation  of  allegiance,  we  are  not  told  :  at 
a  later  period,  when  coronation  and  the  national  recognition  by 
homage  and  fealty  were  regular  parts  of  the  inauguration  of  a 
king,  Eomething  more  than  a  mere  sentence  of  the  supreme 
court  would  have  been  necessary,  if  all  such  ceremonies  liad  not 
lieeu  summarily  dispensed  with  ity  murder.  In  tlie  cases  (if 
Ceolwulf  and  Eadbert,  the  voluntarj'  tonsure  was  ri'gardvd  as 
»  renunciation  of  the  rights  conferred  by  coronation.  In  the 
cases  in  which  the  expulsion  or  deposition  is  said  to  lie  the 
result  of  conspiracy  or  desertion  of  the  '  familia  '  of  the  luckless 
prince,  we  hare  an  indication  of  some  process  on  the  part  of  the 
comitatUB,  the  ministri,  or  king's  thegns,  analogous  to  the  re- 
nunciation of  allegiance  in  feudal  times.  But  our  authorities 
are  scanty  and  brief,  and,  even  if  such  conjectures  are  true,  it  tiunni  im.-. 
would  be  unsafe  to  regard  these  cases  as  instances  under  « 
general  rule.  Tlie  time  was  one  of  untxarapled  civil  anarchy,  and 
there  is  no  instance  in  which,  without  the  pressure  of  a  com- 
|K;titfir,  who  liad  perhaps  an  equal  title  to  the  throne  by  here- 
ditary or  personal  «|ualificati<inH,  n  king  was  simply  w?t  aside  for 


I  3ouoitj< 
otilutilii* 
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'  Tlie  Je|x«ilion  of  Bcurnred,  king  of  Mercia,  in  A.D.  758,  related  in  the 
\'ila<  iluumm  OJTui'um,  by  MAttliew  Parin  twl.  Wnts,  pp.  10,  11),  ig 
msrrely  histurical,  but  may  be  quite  true  :  '  Pro  eo  quixl  populum  non 
•aqoi*  legihus  »ed  per  tyraniiidem  giibcnurel,  convcnerunt  in  unum  oumes 
lam  DuUilua  quam  iniobilus,  ct  Olfn  iluce  ....  ipnuiu  a  regnu  expulerunt  ;* 
M.  Pari*,  ed,  Laord,  i.  343,  343. 
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mit)goverumeut.  The  iniiuorality  uiid  other  misdeed*  cf  tl 
Northumbrian  kings  would  have  Ijeeii  amply  sufficient  to  justifj 
more  regahir  jirocee<ling8  than  a  auccesaion  of  conspirociini 
among  their  near  kinsmen. 

Among  the  descoiKhintB  of  Egbert  three  cases  occur ;  tb 
western  bolf  of  the  West  Saxons  discard  Ethelwulf  aft.er 
return  from  Rome,  in  fiiTour  of  Ethelbiild  '  :  the  Mercians  reject 
Edwy  and  elect  Edgar  '•" ;  and  the  whole  kingdom  reuounc 
Ethelred  the  Unready'.  In  the  first  two  instances,  boweverj 
it  is  a  revolt  or  civil  war  rather  than  a  legal  deposition,  and  i| 
results  in  a  division  of  an  ill-consolidated  kingdom  between  twa 
competitors.  Ethelred  also  is  renounced  in  favour  of  his  cou 
queror,  rather  than  formally  deposed,  and  the  action  of  th 
witon  is  more  clearly  concerned  with  his  restoration  than  with 
his  expulsion. 

'  .iVsser,  V.   AlfreUi,   Mon.  Hut.   Brit.  pp.  470,471  :  '  IntervK  tMum] 
Ethelwnlfo  rege  ultra  mare  t«iitillo  tempore  iimuonuite  ....  Etbeltialil 
rex,  Ethelwnlfi  regis  fiUu>  ut  Fi«lhiit»n  Scirebumensis  eocleaJAe  epiaciipiu, 
Eanwulf  quouue  SummurtTineiuis  pngke  conies,  conjunuae  refenintnr,  no 
unqoam  Ethelwulf  rex  a  Roma  revertens  iterum  ia   re^'uo  r    ' 

....  redennte  eo  a  lioma inefTabiU  piitris  clemcuti.') 

BtUtipuIatione  Dobilium,  adunatum  aatea  r^goum  inter  palnui  ..1,  .......w 

ilividitur.' 

°  V.  Duuitani  (.Memurials  of  S.  Dunitan'),  pp.  35,  36 :  '  Factum  est_ 
nntcm  lit  rex  pracfktus  iu  praetereuntibui  amiiii  penitu«  a  bruuiali  populd 
relinqueretur  contemptug  ....  Hunc  ita  ODinimn  conapiratione  reUctimi 
elegere  Ribi  Deo  dictaute  Eadgarum  fratrem  ojuidcm  Eadwigi  germanan 
in  regem  ....  Sioque  nniveno  jiopulo  testante  publica  rea  regum  « 
diffinitione  sagacinm  aejuncta  eat  ut  famotum  flumen  Tameaae  regnnml 
digtemiinaret  omborum.'  | 

^  '  QuibuB  omnibus  ad  velle  peractia,  ad  auam  olanem  revetmi  ab  omoil 
Auglomm  populo  rex,  iii  jure  queat  rex  vooari  qui  fere  ciincta  tyrannio* 
facicbat,  et  appellabatur  i^io.  Sweyn)  et  habebatur  ;'  Flor.  Wig.  A.ti.  1013. 
'Quo  mortuo  filium  ejua  C»nntum  aibi  regem  oonititiiit  elA!«ica  niaiiua 
Sanomm.  At  mnjoreii  iiata  totiiia  Angliae  ad  regem  Etlielrvdiim  |i.iri 
consenxu  nuutioa  festioanter  miaere  dicentes,  so  nullum  plii>  I  1 

aniatuma  enae  qnam  auum  natiiralem  duminum,  r!  ipxe  vel  n ' ' 
nare  vel  mitins  eoa  tractar«  vellet  quam  priua  trao'   ■■•''      "■ 
Eadwardum  lilium  aunm  cum  It'gatiji  cuiii  ad  e>'d  d. 
rewjiie  geuLi^suae  aiuicabilitur  »alutAvit,(iromitteiis  ^ 
tlominuiii  futurum,    in   umnibua  oinim   volunt'tli   couaeDsuniiii ,    conniliit 
acqnietnrum   <jt  quidquid   aibi    vel   aula  ab  illia    pr»>br">r  M    dedc<X)P 
divluui  vd  contrarie  fiictum  fnerat,  plncido  iui  i .                             '  1 ,  «i  onui(Wl 
nnaniiiiitor   et  doa  perfidia  ilium  recipere   ^  <                                   Ad  haoOj 
ounoti    booigne  reaponderunt.     l)ein  amiiiti.    ,         r: 
vcrbil  ot  paclo  e^infinnatur.     Ad  hat-c  |.ri,.  ■:..       .     1 
tngcm  admiaauroa  ill  Angliam  uuaaiiiiitvr  :'.:ijLuJ..ruiii  ,    i.: .   14 
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la  all  Umms  points,  the  uctuiil  cxercue  hy  the  witonageinol  of  iiiif 

^^brir  alluwed  and  ivooguisiil   right  must  bave  depended  very  timi 

^Bae]i  on  the  circomstAnces  of  the  case,  and  on  the  character  of 

^Hb«  BPTvrngn  vrith  whom  they  Lad  to  deal.     It  is  iii  legislation 

Hhkaa  tint  we  aui  affirm  that  their  right  to  advise  aud  conseut 

%m  i)iv«riably  reoognited  ;  their  participation  in  grants  of  laud 

if  D0t  moch  leia  frequently  particularised,  but  is  often  mentioned 

ins  wmylhat  shows  it  to  ha%'e  been  formal  aud  i^erfunctory,  aud 

•Ber  the  end  of  the  t«uth  century  often  ceases  to  be  expressed 

at  alL     The  election  to  the  office  of  ealdormau  was  regulated 

wot*  bjr  the  king's  favour  and  by  hereditary  claims  than  by  a 

■abatantiT«  Belection,  except  in  a  few  extraordiuary  cases  ;  that 

t«  tho  «pisoopal  6«ea  was  limited  both  by  canonical  custom  and 

\ij  th«  piety  or  determination  of  the  king ;  in  either  cose,  the 

Jactioo  might  easily  obtain  coustitutioual  couQrmation,  for  both 

the  frieadi  of  the  monks  and  the  retainers  of  the  king  were 

in  the  gemot. 

Thut  the  English  king,  although  fettered  both  in  theory  and 

1  {inctic«  by  important  j^strictions,  waa  scarcely  more  like  the 

of  German  antiquity  than  like  the  king  of  feudal  times. 

hedged  In  by  couetitutional  forms,  but  they  wore  very 

I  bc«ak  through,  and  were  broken  through  with  impunity 

rhererer  and  whenever  it  was  not  found  easier  to  manipulate 

tbna  to  the  end  iu  view.     The  reason  why  the  West  Saxon 

Idagi  ofanited  England  had  so  few  difficulties  with  either  clergy 

or  lay  eoonsellors  may  have  been  that,  their  power  of  increasing 

the  mtmhcr  of  their  dependents  iu  the  -witeuagemut  by  nomina- 

tioa  b»tiig  admitted,  they  could  at  any  tiine  command  a  majority 

ia  £»vi>ar  of  their  own  policy.     Under  such  circumfcionces,  the 

wil«Ba^emot  was  verging  towards  a  condition  in  which  it  would 

Hinply  the  council  of  the  king,  instead  of  the  council 

llw  nation ;    the  only  limit  011  the  power  of  nomination 

be  one  hand  the  importance  of  canonical  sanction,  and 

nr  tJie  difficulty  of  setting  aside   bercditaiy  claims 

•mou);  the  (oildonucn  aud  tlie  ministri.     The  feudal  principle 

aiinuine*  aDtil  it  Maiids  face  to  face  with  tlie  determination  of 

I  t*x-iavt<r. 
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The  limfiwi        50.  The  king '  then,  wlio  cro\(m8  the  fnljric  of  the  stiUc,  i 
Uio  idiigiiii|>.  neither   a   mere   oruaiuental  a|>peii(lHge  nor  a  ruler  after  Ui^ 
imperial  modeL     He  is  not  the  supreme  landowucn*,  for  he  ca 
not  without  consent  of  the  witjiu  odd  o  port.ion  of  the  ]  >  i  '  ' 
to  his  own  demesne.     He  requires  tlieir  consent  for  ley i 
taxation,  for  the  exercise  of  jurisdiction,  for  the  detemiiuBliu 
of  war  and  ijeace.     He  is  elected  by  them,  and  Hnble  to  bo  <1« 
jxmetl  by  them.     He  cannot  settle  the  saccession  to  the  throu 
without  their  aanction.     He  is  not  the  fountain  of  justice,  whic 
Ims  always  been  adniinistered  in  tlie  local  courts;    he  is  i\. 
(Icfeiider  of  the  i)ublit  peace,  not  the  autocratic  maiiitaiuer 
the  rights  of  subjects  who  derive  all  their  rights  from  him.       Bull 
nutwithstundiug,  he  is  the  representotive  of  the  unity  and  dig 
nity,  and  of  the  historical  career  of  the   race  ;  the  iiuqm^tionc 
leader  of  the  host ;  the  supreme  judge  of  ultimate  rcaort. 
natiouul  oiiicers  arc  bis  officers;  the  sheriffs  are  his  stewards | 
the  bishops,  ealdormen,  and  witan  are  his  bi-shops,  ealdonne 
and  witan.     The  public  peace  is  hia  jjeace ;  the  sauction  whic 
makes  him  inviolable  and  secure,  is  not  the  simple  toleration 
his  jKwple,  but  the  character  unprcssed  on  him  by  unction  an^ 
coronation,  and  acknowledged  by  himself  in  the  promises  be 
made  to  govern  well  and  mnuitaiii  religion,  peace,  and  justice. 
Royalty  luis  besides  many  distinctive  and  most  import^a 
]irivih^ges  or  prej-ogatives  ;  rights  which  only  in  a  very  modified 
way  exist  among  the  subjects,  and  which  are  practically  liinitu 
only  in  a  rligbt  degree  by  the  action  of  the  council.     In  the 
plai«,  it  is  hereditary  ;  that  is,  the  successor  or  competitor  ; 


'  On  llic  iiri^'in  u(    the  word  tiimj.  tee  M&x  Muller'a  Lootore*  oo 
.">-ienoc  of  Lao^iUkgo,  ii.   382,    384  ;  Freeman,  Nomi.  C<in<j.  I    fS^,  **%\ 
Grimm,  R.  A.  p.  330  ;  Schriiiil,  Geoetze,  p.  ijji.     Mux  Mi 
'  the  old  None  konr  and  koniinfsT,  the  old  high  Uennan  < 
-Vnglo-Sftxon   cymng,    were   common   Aryan   word»,   not    idihu 
(ienasn  miiterimla,  and  thereforv  not  to  bo  explainod  u  rvgularOl 

ilerivntiveii It  oorresTionda  with  the  Sanakrit  ganaka  ....  It    ' 

meant  father  of  a  family.      Therefore  it  ia  not  cyn-ing,  the  child 
race.     Hat  the  AuKlo-Saxotu  (irobohly  connected  the  oyning  with  1' 
more  clcnicly  than  acicntific  etymolixiy  would  iwnuit ;  wilneoi  such 
as  cyiie-hlafupd,  in  whicli  however  wo  are  UiA  that  cyiw  UMWun  mMlli 
not  ;/'"         '    '        !    ''  r-   551-     Sir  K.  ralgr»v»ii  idea  ■>f  deriria 

the  W'  :,  '  hiiail,'  and  the  notiua  uuanvotiui;  it  witi 

'cali'.u...        ,  ,    .4..  ....Lc  aUiurd. 
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I  Um  rvi^ujug  Buvctrigii  cauuot  l)e  uuy  merely  iimbitious  tiitrtion 
or  fWtioUii  ueighbour ;  royalty,  though  elective,  be-  ruttendb. 
i  U>  on«  hoiuc.  one  fiunily,  always  kept  within  cuiupanitively  r'^ht. 
pro|jortion8  by  the  ha/urdousncss  of  their  em])loynient8, 
l^  jvnutc  jfttlousr,  luid  not  uufrequently  by  stern  cruelty.  The 
bug  u  cafe  front  comiietition,  cxce])t  by  bis  owu  immediate 
^«««'i«"»'«.  auil  if  li«  live  lotig  cuouph  to  have  u  gi'owii-up  sou,  be 
■BBj*  eoont  Barely  on  uot  being  deponetl.  This  murk  seems  to  be 
OUnsrMj  :  tbe  Visigoths  are  the  oiily  tribe  of  Germauic  coii- 
Mska  which  we  kuow  to  hi»ve  imiintained  royalty  unfettered 
liereditJiry  right,  and  that  uuly  in  their  decline,  and  after 
estinctiou  of  the  honae  of  Alaric '.  In  all  other  caaes,  save 
.of  simple  alodial  iuberitance,  public  offices  were  filled  and 
posttiou  beetowed  by  numiuatioii  ur  election  for  life 
ily.  Aa  hereditary  sovereign,  the  king  bad  every  inducement 
I  Wbow  for  the  consolidntiou  of  the  state,  tbe  government  of 
acli  be  should  lejive  to  hifi  son,  and  not  for  the  mere  uccu- 
■mlstinn  of  wealth  or  territory  for  heirs  who  would  sink  into  11 
privat*  Btatiuu  wbeu  be  wai  gone. 

The  kiiig  had,  in  the  next  place,  a  large  property  in  bind  and  •nio  r..j«i 
rereBW.     Hie  projierty  in  land  may  fall  under  tbi-ee  heads :  vnrion. 
flnt    ■  '        '     le  estate,  wliicli  hi-  could  (iinfiose  of  by  his  M'ill,  n,',"»\,g 
_aiMl  •>  L'Ut  be  either  alodial   projierty,  bookland -',  or  pos- 

ibir  public  hmd  of  which  he  had  token  leases  of  lives  ;  secondly, 
'  demesne  of  the  crown,  comprising  palaces  and  their 
(iuTOS,  the  cifiiinyr^  Initl  and  the  cyniiujen  tun,  and 
dtieti  and  bui^hs  founded  upon  old  royal  estates  :  these 
tu  tbe  kinsr  as  king,  and  could  not  be  alienated  or 
iVithout  the  consent  of  the  witeuagemot ".     And  bo 

•  TVe  Wth  <»o!»fl  «f  Tolr^lo  BnkthpmBtiiniii  upimnti)  to  the  Uimne  whom 
!  •lo^l'  '  »e  gentix  nnbilitaH  ail  hnnc  honoria 

1  ».-t  m.j."Mvi  ,„  in  luc  wiU*  of  Alfrod  knd  Edrod ,  Liber  do 
t|i^6<.  133. 

'  diiuLiiiif&iiii  rivi*  i.j  rr.iMiui  (lertinenii ; '  Exon.  Donie«tl.  p,  75. 

n    Cdd.  T)ipl.  uicccxiV  ,  in  which  lio 

rnpritt    hrrrrti/iK^   which  he   coul»l 

Miv  Blion»tioii 

-.  ii.  30.     Ou 

r»uuioriti  N . '•.  i,  3i-3i- 
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had,  llih-dly,  rights  over  the  public  land  of  the  kingdom,  rathe 
of  the  nature  of  claim  tliau  of  posscBt^tuii ;  the  rigbt  of  feur 
fultum  for  himself,  and  that  of  niakiug  proTidon  for  his  fob 
lowers  with  tlic  consent  of  the  witan.  Aft«r  the  reign 
Etholred,  this  third  class  of  projwrty  seems  to  have  been  mer, 
in  the  crown  demesne. 

Under  the  hejid  of  revenue  may  be  placed  the  fines  and  oUie 
pi-oceeds  of  the  courts  of  law  which  the  king  (>harcd  as  guurdia 
of  the  peace  ' ;  the  proceeds  of  forfeited  lands  and  goods  8ecur*'< 
to  liini  by  the  sentence  of  the  witan  ';  the  right  of  mainteua 
or  procurations  for  himself  and  his  retinue  in  public  progresses  '  j 
the  produce  of  wreck  and  treasure  trove  ',  mines  and  Ealtworks  'J 
the  tolls  and  other  dues  of  markets,  ports  and  transport  gene 
rally " ;  and  the  heriots  and  other  semifcudal  payments  i-esulti 
from  the  relation  between  the  sovereign  and  his  special  de 
pendents  *.  Tlie  ejcistence  of  mauj'  of  these  sources  of  iucon 
is  known  only  from  grants  of  land  in  which  they  are  retained  < 
remitted.  It  is  probable  that  the  character  of  many  of  then 
varied  much  from  time  to  time ;  but  there  is  no  subject 
which  we  have  less  information  than  the  administration 
public  revenue  iji  the  Anglo-Saxon  times :  a  curious  point 
contrast  with  the  age  that  follows,  that  of  Domesdtiy  and  th 
Pipe  Rolls.  With  these  sources  of  profit  may  be  noted  snc 
minor  rights  as  the  protection  of  strangers,  and  the  power  i 
erecting  bridges  and  castles  *. 

The  higher  pi-ioe  set  on  the  king's  life  *,  the  wergild  payab 
to  his  kin  on  his  violent  death,  testifies  to  the  importana 
attached  to  his  person.  By  the  Mercian  law  it  was  7,3c 
shillings,  by  that  of  the  North  people  15,000  tlirynisM, 
iiearly  half  as  much  again.  A  fine  of  equal  amount,  (b 
ci/nebot,  was  at  the  same  lime  duo  to  his  pt^ojile.  'Hie  e.\i»fl 
ence  of  these  regulations  may  be  interpreted  a»  showing 


•  Kemble,  Saxoiu,  i,  157 ;  u.  54,  55. 
'  Kemble,  Sauoni,  i.  Ijl ;  ii.  ffi-6l, 
I  Ibi.i  ii.  69. 
'  Iliiil.  ii.  98  tq. 

"  Ibic).  i.  t,s3  ;  ii.  33 ;  Sohinid,  G«tetie.  p.  jj] 
j6,  40:  Gneiit,  VerwoItun^ireGht,  i.  >i. 


•  See  kbove,  p.  147. 

•  Ibhl.  ii.  5J,  64. 

•  Ibiil,  ii.  75- 

•  Ibid.  ii.  88,  91. 
Allen,  rmugative, 
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■  t  unknown,  no 

i    '  .  :-^^icide,  and  tbp 

nifaw  iif  Um   king'd  life  tieis^  made  to  differ  in  degree  only 

bvm  thtki  of  til.  I  '.     How  fiir  this  is  true  in  theonr  we 

Bsy  eotuttder  f u      ;  m  to  tbe  fiict,  it  may  be  stAtod  that 

i>  Uie  e«rli«8t  laws  do  wergild  ia  aaaigDed  to  tlw  king,  and 
bcttce  '•.•  inferred  that  none  wonld  be  •eetftfi;  in  the 

ows  '  I  it  is  assigned,  tlie  tram  ia  w  imr^  that  it  would 

wiWiHit*  the  (•uslaring  of  the  mmJwi  and  kic  kin.  if  mM 
■adi  a  fiailure  of  payment,  aa  death  akmt  tauM  *»r«»««  TIk 
&DM  fcr  transgrosaing  the  king's  prftliirtiiM.  Inakji^  imta  )m 
'hnrii,'  and  injuring  his  depeudente,  werr  aaiayiafiialy  iofk. 
Ist  aot  ao  mncL  eo  aa  to  imply  ■  diflenaot  !■  Had  fnm  Bv 
'4^1111  mi  against  private  men. 

The  tkiaed  seat  or  throne,  the  crows  or  w&jti  kiteat,  db  I 
iMfitre,  th«  standard,  tufa  or  lance  *,  all  ths  < 
of  butMical  royalty,  doera  to  have  Ijeen  and  }m  mmmrtsAKr  «f 
the  Anglo-Saxon  kings.     The  ceremony  of  1 
iwrioB  baa  however  nu  especial  interest  in  1 

60.  Tbt  royal  coiisccrotion  in  its  : 
Iwih  corunatiuD  and  unction.     "Die 
Mat  ancient  sign  of  royalty,  into  the 
kaa  BOW  to  inquire :  btit  the  Mlesui 
rnmi  (rmn  the  Old  TectaaaeBt  ijllir; 
neond  Tbootlofciug  was  tiie  finrt  em* 
tmrmteiom  in  Christian  tjni»^ 
tl  aDoiotug  is  lese  etulaliily  acocvta 
aeeompanv  coronation,  and,  altiantd    j —    ~..^  < 
ia  not  recorded  iii  tiif  ^"t  •    Ua 


'  AUcB,  PremgatiTc.  p  4»  " 
taiad  ilMail*  that  in  mrir  Irm^ 
vlat  Uw  law  affcr 

•  H(«!T«to»,  .Him.  ' 

i  Ua  word   ' 


tW  UiU  «<  t 

uRCittlr^t.  J   - 

I. 
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Origin  of 
cnrmudon 
Mid  imciion. 


fho  middle  ages  the  kings  of  England,  France,  Jernsalem 
Sicily,  are  soiil  to  have  been  the  only  sovereigns  below  the  im 
perial  rank  who  were  entitled  to  it.  There  is  no  ovidenco  thai 
Theodosius  was  anointed,  but  his  successor  Justin  certainly 
was ;  and  in  general,  where  unction  is  stated  to  have  tftkra 
place,  coronation  may  be  understood  to  have  accompanied  it. 
It  is  not  easy  to  determine,  when  crowned  and  anointed  kings' 
are  spoken  of  rhetorically,  whether  anything  more  m  meant! 
than  a  figurative  stat'Cment  that  their  power  is  ordained  ol 
God:  and  consequently  the  fact  thut  Gildns  speaka  thus  of  th« 
British  kings  can  scarcely  be  pletuled  as  actual  evidence  of  tho 
pi-rformance  of  the  rite '.  S.  Columlwi  however  '  ordained,' 
that  is  crowned  and  consecrated,  King  Aldan  of  Dalriada*. 
The  unction  of  Clovis  by  S.  Remigios,  so  far  aa  it  is  true  at  all, 
is  better  understood  of  his  l>aptism  than  of  his  coronation ' ; 
and  between  Clovis  and  Pippin  there  is  no  authenticated  case 
of  any  Frank  king  being  anointed  *,  although  it  was  customary 
among  the  Viaigothic  kings  of  Spain '.  From  the  ancient  Pon- 
tifical ascribed  to  Egbert  archbishop  of  York,  in  the  eighth 
century,  we  learn  that  the  English  kings  were  both  crowned 
with  a  helmet  and  anointed  *.     Whether  the  custom  was  bor- 


4 


*  Gildos,  Hint.  exix.  (M.  H.  B.  13):  'Ungebkstar  regat  et  non  per 
Deam ;  aed  qui  ceteria  erudeltores  extarent ;  et  pAolo  port  ab  unctinibiu 
non  pro  veri  exuuinatione  truddabantur,  aliis  electia  tmcioribui,' 

'  '  Simctn*  verbo  obieoatiu  Domini  ad  Invam  traninavigavit  inaulam 
ibidemque  Aidanum  iiidem  adventantem  diebiu  in  regem,  sicut  crat 
janui, ordinavit; '  Adamnan,  V.  S.  ColuintiAe ;  ed.  Beerea,  n.  i<)8.  Cnuncila, 
fto.  ii.  108. 

'  Waitz,  D.  V.  G.  ii.  130,  131  ;  iii.  119.  Moakell  regardn  the  whole  a* 
a  tabrioation ;  Mon.  Git.  iii.  p.  vi.  Waitz  refer*  tho  unction  to  tb« 
Uaptiam.  Clovia  wore  a  diadem,  after  receiving  the  oonaulor  innignia  from 
Conatantinople ;  D.  V.  G.  ii.  133.     Cf.  Hallani.  M.  A.  i.  107,  108. 

♦  Waitz.  b.  V.  G.  Ui.  61. 

•  Robertson,  Essaya,  p.  304  ;  Waiti,  D.  V.  G.  iiL  63. 

*  Pont.  Egb.  (dated  between  733  and  766),  Surteea  Soo.,  pp.  100-1051 
See  also  Kcmble,  Saxona,  i.  155.  Bede  doea  not,  to  &r  aa  I  remember, 
mention  any  coronation  or  unction.  The  andent  Northumbrian  anni 
uaed  by  Simeon  of  Durham,  aay  of  Ethelred  of  NorUmmbria,  A.D.  774, 
'  tanto  hnnore  coronKtiix  ; '  of  Kodbert,  A.D.  758, '  regnum  aibi  n  TVv  ooUa-. 
torn  j'  of  Eardulf,  A.P.  796, '  retjiii  infulia  eat  aublimatuj,  ■  I  >  ■«,  " 
ecoleua  Sancti  Petri,  nd  allari-  Ixiati  a|><jiit<jli  Pauli,  ubi  i! 

Iwrcept-rat  p"'-   •■    i       •■-■    ■■  •    ■  ent.'     Of  tV 

uveno  com.  ..  coniiecra'.i 

iif  Olla  i»  m>.  iiJer  the  ytit-   ,   ..  -..-  -;... 
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t««c<l  from  tho    Britons  or  takeu  direct  from  the  Old  Testa- 

Bwnt  ina;  be  made  a  matter  of  qaestion.     Tlie  ceremony  was  impurtor 

nndcrrtaod  as  bestowing  the  divine  ratification  on  the  election  niany, 

(^  bad  preceded  it,  and  as  typifying  rather  than  conveying 

lir  tpiritual  gifts  for  which  prayer  was  made '.     Tliat  it  was 

n^vdfid  aa  conferring  any  spiritual  character  or  any  special 

ccdcMaslic*]  prerogative  there  is  nothing  to  show  :  rather  from 

tki  facility  witJi  which  crowned  kings  could  be  set  Hsido  and 

new  OOM  pat  in  their  place  without  any  objection  on  the  part 

of  tbe  bivbops,  the  exact  contrarj"  uiay  \te  inferred.     That  '  the 

yammrt  that  be  are  ordained  of  God  '  was  a  truth  recognised  us 

ft  MtodTe  to  obedience,  without  any  suspicion  of  the  doctrine, 

w  fafadf  imputed  to  chnrchmcn  of  all  ages,  of  the  indefeasible 

MUKtity  of  royalty  '.     The  same  conclusion  may  be  drawn  from 

tfe  compact  made  by  tbe  king  with  his  people  and  the  oaths 

by  both.     If  coronation  and  unction  had  implied  an  in- 

nble  right  to  ol)edience,  the  oath  of  allegiance  on  tbe  one 

title,  and  tho  promise  of  good  government  on  the  other,  would 

faaTC  been  superflaous.     Yet  1>oth  were  given. 

61.   The  undertaking  of  the  king  to  govern  rigfateooriy  isltojaUMth 

not  improbably  a  ceremony  of  much  older  date  titan  either  of 

the  STizibolical   rites.     But  the  earliest  instance  of  an  oath  to 

that  effect  is  that  of  the  Frank  king  Caribert  of  Puia,  father 

of  tbe  Kentish  Queen  Bertha,  who  is  recorded  to  hare  svoni 

AtgVm  of  Ceolwulf  of  Mercift  in  which  he 

hnrija  bMB  performed  by  Arehbiihop  Wolfrad  «■  Ike  15  KaL  Oft  8*1. 

(OmI.  Dipt,  eczri.)    The  ooroiiktion  of  KdiiiHiMl,  ' '  ~ 


4h>  adl  rait  on  any  good  knthnrity;  bat  tba 
tnfora  the  time  of  Alfred. 


IdBg«<tfcc 


of 


I  tho 


I  in  X.D.  946  ;  tbnt  of  Edwy,  ■ 
aia*  «f  IhoM  %tK  •(Mcifi^d  in  Uie  Cbrcaida. 
|«a(7)  virich  give  an  aocount  of  Sglicrt'a 
•f  BO  aathority  whatever.     Ethdvod 
Cfooraed  at  Vilduuntide  in  the  yaar aftar  AJkaTtimtk 
iW earoaati""  "'  VM/nr. 
«  Tbo  It.  -  I)omIni,'  Ow  LerT* 

.Lino  iijnnd  of  AJk  787,  mt 
I  •rideiH.'e  ul  Uie  Witonaa  «f  tka  |>liiilti 
*,  ftc  UL  453. 
'  The  ■t»t«uii.-nu  <if  AHen,  Pnav^tHr*.  p.  11,  «•  Ikia 
ihanav  and  unfitir.     Tu  >ltrilMiU  IIm  i^M  at  Mm  1 
Ik*  afaa  of  S.  (itvgury,  AumIui,  ^ 


}akkJb.^i:\>aX 


•ffOad  to  kiagiia 
W  iMMtiad  a*  apre- 
■■■laly  M  <Wt  liate : 
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that  he  would  not  inflict  new  laws  nnd  customs  upon  his  p<>ople, 
but  would  thenceforward  maintain  them  in  the  state  in  which  | 
they  had  lived  under  his  father's  rule,  and  that  he  would  im- 
pose on  them  no  new  ordinance,  to  their  damage ;    there  is  I 
some  doubt  however  to  whom  the  promise  was  made  '.     In  the  | 
Pontifical  of  archbishop  Egbert  the  declaration  is  made  in  the 
OAihat-        form  of  a  decree';  'It  is  the  duty  of  a  kintr  uewly  ordained 
Hon.  and  Lnthroned  to  enjoin  on  the  Christian  people  subject  to  him 

these  three  precepts  ;  first,  that  the  Church  of  God  and  all  the 
Christian  people  preserve  true  peace  at  all  times ;  secondly, 
that  he  forbid  rapacity  and  all  iniquities  to  all  degrees;  thirdly, 
thot  in  all  judgments  he  enjoin  equity  and  mercy,  tliat  there-  j 
fore  the  clement  and  merciful  God  may  grant  us  His  mercy.' 
In  almost  exactly  the  same  form  is  the  oath  taken  by  Ethelre<l 
the  Unready  at  the  bidding  of  Dunstan ' :  '  In  the  name  of  the 
Holy  Trinity,  three  things  do  I  promise  to  this  Christian  people 


'  Greg.  Turoii.  Ix.  30 :  '  PobI  mortem  vero  Cblothacluril  r«gi»,  Ch»ri- 
lierto  rogi  poptilus  hio  sacrunentum  de<iit ;  limiliter  etinm  et  illc  cum  jura- 
menlo  promiidt,  at  legOH  oonroetndmesque  noviu  populo  non  infligeret,  ted 
in  illo  quo  qaonduD  aub  pntria  dommatione  atatn  vixerant  in  ipiio  hie  ew 
deincepa  retineret,  neque  ullam  novam  ordinationem  ao  inflictunun  luper 
eos  quod  pertineret  ad  spolium,  apopondit.'  8oe  Waita,  D.  V.  O.  ii.  tf 8, 1 
l6i. 

'  Pont.  Egb.  p.  105  ;  Select  Cbarten,  pp.  61,  63.     I  qnote  the  Pon- ' 
tiiica]  of  Egbert  nnder  that  name  aa  uaaally  given  to  it :  but  it  ia  by  do  I 
meana  clearly  aaoertained  whether  the  aerrice  it  contoina  ii  to  be  regarded 
as  an  edition  by  Egbert  of  a  aervioe  for  an  Anglo-Saxon  coronatian,  or  < 
a  common  form  already  in  uao.     It  certainly  appears  to  contain  the  germ 
of  the  ceremony  which  wa«  expanded  in  Inter  Ijmea  according  to  local  cir-  I 
canistancea;  aa  in  the  aervice  for  the  Emperor  Henry,  Canciani,  i.  x8l. 
On  the  later  question,  aa  to  whether  the  kings  of  Franco  borrowed  their  j 
service  from  England,  aee  Selden,  Titles  of  Honour,  pp.  177,  1S9;  and 
Maakell,  Mon.  Rit.  iii.  14,  15.     In    the  service  of  Charles  V  of  France 
(MS.  t'otton.  Tiberiui  B.  8)  the  archbiahop  prays  for  the  king,  '  iit  reeala 

solium    videlicet   Haxoiium,  Mercionmi,    N  -' i.:...i...- ~ ,   ^on 

deaerat.'     Maakell  further  quote*  a  servi'  l-ini;  I 

of  the  Franks  in  which  the  prayer  runs, '  •  Icin- 

oeps  cum  plebibns  libi  annexia  ita  enulriat,'  &<-.;  and  the  lonii  given  by  j 
Canciani  may  be  compared  in  l>oth  particulars.  T)ie  roncluslon  s««ma  I 
pretty  certain  that  English  MS.S.  hnil  been  uard  fur  the  original  drawing  j 
up  of  the  aer\-iee  in  both  instances.  Her  alto  Fitwrnon,  Norm.  Cunq.  | 
iii.  6j2-fi3,i;.  The  earliest  coroiuttion  aervice  lliat  wo  havn,  Ui  wbioh 
certain  iIaU-  can  be  given,  is  lluit  of  Ethelrod  IT,  prinlwi  in  Taylor's  I 
•  Cilory  uf  Uegality.' 

*  Katnblv,  Saxons,  ii.  jft,  from  ndiquiao  Antiqaae,  ii.   I94  ;  MaakeU,! 
Mca.  Bit.  iii.  £  ;  Memorials  of  S.  Dun<tas,  p.  .^55. 
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1117  nljectii :    first,  that  God's  Church  nod  all  iho  Chriijimii 

pcopla  of  n  hold  true  pejict.' ;   secondly,  thnt  I  forbid  all 

rtfOM  ani.1       ,  <?  to  men  of  all  conditiuus  ;    thirdly,  tlwt  1 

fmnuM)  aud  enjuio  justice  and  mercy  iu  all  judgmentH,  that  the 

jut  and  merciful  God  of  his  everlasting  mercy  may  forgive  ua 

•IL'    Thie  promise  made  by  the  same  Ethelred  ou  his  rustora- 

lioa  to  \ht  tfarooe  ia  A.D.  1014  is  au  illustrative  commeutary 

OB  Una,  for  it  shows  the  alteration  in  the  relatiouD  of  the  king 

ud  his  people  which  had  token  place  siuce  the  mure  auciont 

oath  was  drawn  up ;  'he  promised  that  he  would  be  to  them  a  Bojroi oaih. 

mild  asd  devoted  lord,  would  couseiit   in  all  things  to  their 

wiQ :    whatever  had  been  said  of  reproach  or  ahame,  or  done 

fnnrardly  to  him  or  his,  he  would  placably  condone  ;  if  all  with 

MW  nund  and  without  perfidy  woidd  receive  him  to  the  kiug- 

doai'.'     The  promise  to  do  the  will  of  his  people  although  they 

necire  him  as  their  lord  is  a  step  towards  the  form  of  the 

■cdirraJ  coronation  oath,  '  to  maintain  just  laws  and  protect 

■ad  strengthen,  as  far  as  lies  iu  you,  such  laws  as  the  people 

Jiall  choose,  according  to  your  strength  V 

62.  The  duties  and  obligations  of  the  people  towards  Ihu  onUiuf  nu 
ty  very  probably  have  taken  the  form  of  an   oath  of  tiie  1 
in  primitive  times,  although  no  such  form  has  been 
red.     The  Frank  kiugs  ou  their  accession  made  a  pro- 
throogh  their  kingdoms,  showed  themselves  to  the  uutiuu, 
teeeired  au  oeth  from  all '.     The  oath  does  not  however 
ia  our  uwo  records  until  the  ancient  idea  of  kuigship 
b«en  eonicwhnt  modified.    It  is  the  first  found  iu  the  laws  of 
Kdmiuvd,  aud  it  there  lifurs  the  same  mark  as  the  legislation  of 
■^Ifmi  r»-»j)cctiiig  trejison'.    'All  ehnll  swear,  in  the  name  of  tiie 
foilty  to  King  Edmuud  as  a  man  ought  to  be  faithful  to 


■  c  king. 


•  8m  »t«iTc.  p.  ij6,  D.  3;  Flor.  Wigum.  \.v.  loi^. 

»  I.-                      rii.  1 :  '  I'ri'>r«>  ijUCHjue  de  Tr«rno  Chllpenci  ...  ml  filium 

wjvm  Miilluiriuiu  >      '                                                .• 

mmut^  rit-tini  prin 

lalwTc;  I'l  ^-ivm  liy  Wuiu,  l).  V.  G.  U.  158.    i>o< 
iKoOi,  Ifancn  ; 

•8MCki«t.T  Vil. 
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his  lord,  without  any  controversy  or  quarrel,  in  open  and 
secret,  in  loving  what  he  shiJI  love,  and  in  not  willing  what  1 
shttll  not  wiU'.'     This  however  is  no  unconditional  pronmel 
(or  the  oath  taken  by  the  man  to  his  lord,  on  which  the  abov 
is  fnuued,  specially  adds  '  on  condition  tliat  he  keep  rav  Oii  I  ai) 
willing  to  deserA-e,  and  fulfil  all  that  was  agreed  on  when  I 
caine  hi»  man  and  chose  his  will  as  mine'.'     Bat  it  ia  not  lb 
less  ckiir  that  the  ubiigntiou,  though  mutual  and  oonditiou 
still,  ia  not  the  mere  right  and  duty  of  both  to  maintain  tl» 
peace  of  Ihc  people,  but  n  (stage  in  the  develojmient  of  tho 
mutual  relatiunti  by  wliicb  the  subject  Ijecame  pentanally  da 
pendent  on  the  sovereign  as  lord  rather  than  as  king. 

63.  The  greatest  constitutional  prerogative  of  the  king, 
riglit  to  nominate  and  maintain  a  ccnnitatua '  to  which  lie  could 
give  territoi-y  and  jxilitical  power,  is  marked  by  similar  develop 
mcnts.     Like  the  Frank  king,  the  Anglo-Saxon  king  seems 
have  entered  on  the  full  possession  of  what  had  been  the  Hgb 
of  the  elective  priucipes :   but  the  very  principle  of  the  con 
talus,   when  it  reuppcara  in   our  historians,  had  undergone 
change  from  what  it  was  in  the  time  of  Tacitus  ;    and  it  seen 
to  have  had  in  England  a  peculiar  development  and  a 
of  special  imiwrtance    on    the    constitution.     In    Tacitus    th» 
comites  are  the  personal  following  of  tho  princeps ;  they  live  ii 
his  house,  are  maintained  by  his  gifts,  fight  for  him  in  the  field 
If  there  is  little  difference  between  companions  and  servants, 

'  Edmund,  Ui.  {  i;  Schinid,  p.  i8o:  'Imprimis  at  omues  juront  id 
nomine  Dnmini,  pro  <|Uo  suietum  illud  mnctuiii  twt,  fi<lelitute'm  Eilinuud 
re^n,  aiciit  tiomu  debet  esse  fiilelia  dominn  giin,  sine  unmi  LMstrovc 
Malitiune,  in  iimuire<u>,  in  ooculto,  in  Kuiniido  i|iiud  am»bit,  nolend 
ivilct ;  et  nnloi|iuuii  juntiiientum  hoc  d&)iitar,  ut  nenm  iromidvi 
fr»tr<i  vel  proximo  kuo  plniU|U&m  in  extnuieo.'  The  importnncr  of  ' 
luuj  «met  el  nolle  quo<l  nolit'  appcan  in  tho  csirlier  I/iw  of  "" 
Kdwud,  ii.  5  I ;  Schraid,  p.  115. 

'  (Uths;  Schmid,  Ge*elie,  p.  4OJ :  'In  illo  Xita  pro  quo  Mnotum  bo 
MUu'tificatnm  est,  volo  ent  domino  meo  X.  fidelis  et  credilrilia,  ft 
ijtM*   unct,  et  nlwoiiiHre  qtiae  alrtoiiict,   per   Dei  rectum  rl  trt-ali  oain«j 

J»»««lt'"v     /-t    "" 1  ,,,,    .-Y    »..M..   ..t    r v.,  I,..    ,  ..1    ..!.., ;,.,, 


,'(<.  >5->7;  Komhlc,  8«xnn*,  i.  t6j;  K.  M*iirrr,  W 
Aikls  &0.  pp.  l}7  «]■ :  Kr{t.  rebiinoh»ti,  it  j88  «q. 
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ciTiliBation  baa  uot  yet  iutrodaced  voluntary  help- 
Tbe  difference  l>etween  the  comites  of  the  princops 
■ad  Uic  hooaehold  of  the  private  man '  depends  fundamentally 
only  ca  the  public  and  political  position  of  the  master.  Now, 
tlw  king,  the  peqietual  princeps  and  representative  of  the  race, 
ranTcyB  to  his  personAl  following  pablic  dignity  and  import- 
aaecL  Hi*  geedlhit  and  tbegns  are  among  the  great  and  wise  Tb»  nyT* 
BCD  of  tbe  Und.  The  right  of  having  each  dependents  is  not 
tcitneted  to  him,  but  the  gesith  of  the  ealdorman  or  bishop  is 
iy  a  retainer ',  a  pupil  or  a  ward ' :  the  free  honsehold 
of  the  ceorl  are  in  a  certain  sense  his  geaths  also. 
Bat  tlM  gesiths  of  the  king  are  his  guard  and  private  council ; 
tbejr  mfty  be  endowed  by  him  from  the  folkland  and  admitted 
fay  him  to  the  wileimgemot.  They  supply  him  with  an  armed 
not  only  one  on  which  he  can  rely,  but  the  only  one 
'ifiraetly  unenable  to  bis  orders;  fur  to  smumon  the  fyrd  he 
■Hfc  1mt8  the  consent  of  the  witan.  The  Danish  buscarls  of 
Caaole  sre  a  late  reproduction  of  what  the  faimlia  uf  the  North- 
kings  most  have  been  in  the  eighth  century  *.  The 
are  attached  to  the  king  by  oath  as  well  as  by  gratitude 
far  aabetaatial  favours  * ;  they  may  have  exempt  jurisdictions 

'  GiMWl,  Self-government,  i.  6  ;  K.  Maurer,  Krit.  Uebenchau,  u.  396; 
G.  L.  ▼no  MMner,  Hofrerbsg.  i.  13S-142.  The  equivalents  of  gecith 
leMMB]  are  hUteta,  the  loaf-eater,  who  eat*  the  hi^d  of  the  hlaford ; 
WJitrini.  iKe  follower ;  geneat,  the  companion  (genoaa). 

'  (Xben  beaidea  kings  anJ  ealdonnen  might  have  geaiths  or  geaith- 
caadBMn  in  Jepeadence  un  them;  aee  Ini,  (  ;o.  The  nnder-kingi  of 
ika  Hwiooi  retained  the  right  of  endowing  their  oomjtea  ;  aee  Cod.  Dipl. 
axavi,  ervU,  cut.     So  too  Queen  EtheUnitha  of  Meraia;  Ibid,  ocxcviii, 

*  TIm  bouaelkold  of  Wilfi-id  ia  deacribed  by  Eddiua,  c.  21  :  '  Principei 
H— r|»a  tMciilana.  viri  nobilev,  lilioi  auoa  ad  erudienduia  (ibi  dederont,  at 
•at  Pen  acrrirent  «i  eligereut,  aut  oJultos  n  nialuiioent  regi  ormatua 
n— iifillaii  1  '  No  wonder  king  Ggfrith  waa  jealoai  of  hia  '  innumeniui 
—'«**""■  vxvrdtom,  rt^'&libu*  Tet>tibua  et  aruiia  omatum  ;'  Ibid.  c.  34. 

•  K.  Maarer,  Krit.  I'eborachau,  ii.  400.  The  hatkarlar  ore  of  three 
daaaa:  (l)  Serrunt*;  (1;  Geatir,  who  do  the  kinf^'s  busioeaa  abroad  and 
anal  at  hia  table  only  on  holy  day  a,  gaeata ;  (3)  Hiredbmenn,  the  innulee 
Mf  llw  eovrt. 

'  Coi.  I '  >nt*  land  to  Suithuu  '  eu  videlicet  jure  ai 

i]«a  feeUa  Kdelia  manaerit  miniater  et  incunvulaua 

*     a.'     Ibiil  .  deecribea  Elfhera  aa  'coidain  cumiti  non 

miM  per  i>jectione  obtemperanti,  venun  etiom  in 

I  meam  tcuc  •uojicicnvi  Ibid,  cccclxii :  '  vaaaallo.' 
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l^liesUunit  lu 
Ui  th<^  cliftt- 

linliilily  uf 


Tlie  enrl 
And  RtlieL 


from  wliii'h  tlic  uutioiml  ofHucrK  arc  purtiiUly  excluded,  niid  d» 
pendents  of  Ihuir  owu  whom  tLey  nmy  make  uVuiLible  for  ll 
Iriiig'B  service.     The  king  is  not  therefore  left  ulone  in  forlor 
uuijcBty  like  tbc  latvr  Mei'ovuagian  luouarchs ;    he  is  his  owt 
mayor  of  the  palace,  the  leader  uf  his  oyra  comitntus,  luid  Lhufl 
cumitatuti  supplies  him  with  strength  both  in  the  council  and  i 
the  field,     But  the  chief  iuiiiortancu  of  the  f^esithit  lie«  in  theii 
relation  to  the  ten-iturial  nobility,  at  ita  orii^iu. 

64.  It  bos  been   sometimes  lield  that  the  only  nobility 
blood '    ivooguibcd   in  England  before   the  Norman    Cou<iuw< 
was  thiit  of  the  king'n  kin  '.     Tiie  statuuieut  may  be  reijardct] 
as  deficient  in   authority,  and   as   the   result  of  a  too  hiutj 
geueralisutiuu  from  the  fact  that  only  the  noun  and  brothers  < 
the  kings  Iwur  the  name  of  stheliug.     On  the  other  lumd  mus 
be  alleged  the  uxisteuce  of  a  noble  (cdhiling)  class  among  thg 
continental   Saxons  who  had  no  kings  at  all :  and  the  impr 
bability  that  the  kindred  nationii  should  undertake   so   Iiurgq 
expeditions  for  conquest  and  colonisation  with  but  one  noblq 
family  in  each,  or  that  every  noble  family  that  came  to  EuglonJ 
should  succeed  in  obtaining  a  kingdom '.     The  coniuiou  use  o| 
the  word  nobilU  in  Bede  and  Kddius  shows  that  the  statemei 
is  Cir  too  swec])ing,  and  tie  laws  of  Ethelbert  prove  the  oxijs 
euce  of  a  class  betiriug  the  name  of  eorl  of  which  no  other  inter 
pretatiou  can  bo  given  *.     That  these,  eorias  and  crthel,  wer 
the  descendants  of  the  primitive  uobles  of  the  first  settleinont 
who,  on  the  institution  of  royalty,  sank  one  stej)  in  dignit) 
from  the  ancient  state  of  rude  independence  in  which  they  had 

'  On    tho   "iibject   of  noWlity  seo  K.  Mnarcr,  t'cbor  (Im  Wewn    ilri 
ii1tc8t«n  AJc-la  disr  I>eat8oht!n  HtAiuuie,  Mduclien,  1S46,  ftiiii  Krit.  Ueb«r-1 
•ohaii,  iii.  414-440. 

•  Thmiie's  Liiiipenbfrg,  ii.  31  i,  JI3,     'llio  FriHiku  had  00  Irna  amiienl 

nnliilitv   -i..i Iio  rest  of  the  GcrmBD  Iribca  had  ;  Wiiiti,  1).  V.  G.  il 

jS<)~i<j  i  .  c,  p.  59. 

'  K.  >                   It.  Ucboriiduiu,  ii.  .i}4,    Seo  IV.!..  H.  K.  iii.  14  :  'nolilU^ 
liiiii  •iuiiil  uU|ui' iyiiuliililiuii,'  IraiislatCTl' iKthutiK  l>><iimi.'    .'^imlL 

i'i|>nj»iiiu«  wo  fiMtnilo—       Kcr  <li»  •  pf>rl '  ?  . ; 'n  Ihitt.  H   ijj| 

14.  7,";.  4o.  Src;  S  :        "    .                                  i.s.     Xlic   Hi.rd  •• 
Ui  lie  Ihu  utnie  a*  1                                                    lurin  of  nUdur 
ihc  it-'orl  jfcnnwffrs  (■■  lu.-    .>■(..•■   1,,                        ■         1  -.miM 

U'iiig  i>M  uiRU  jtad  vuuiij,'  luun.     s,  '"fi'^ij 

IL  aSo.  ■'  K.  Maimr,  W 


NobiRig  of  Blood. 

tiiKted  tbotr  own  clu«&  iiiiii  ruled  llii.'ir  own  depciidcnt)-,  may 
\»  Ttrjr  reaaanaltly  vot^trctoivd :  aud  wheu  tbe  bt:pt4U-cliic  kitig- 
doM  gi^ervd  iu  the  petty  royalties  of  the  earlier  date,  nnd 
W*  UMOMclTes  iu  turn  gathered  iu  under  tL>^  West  Suxoii 
MjrauKjr,  tha  namberB  of  the  families  which  claimed  blood- 
uvbtlity  Biiifii  have  largely  increased,  whilst  the  accumulation 
fi(  power  in  the  king's  haud  must  have  ut  the  8umu  tuue  widi.-ii«d 
Uk  intcrral  between  uobUity  uud  i-oyalty.  The  rise  of  royal 
di^ty  and  thu  diminishing  importnuce  of  the  ancient  nobles 
■ay  likvwLw  have  tended  to  restrict  the  title  of  a'theliug  to 
Uh  royal  house.  And  this  would  certainly  follow  qb  soon  as 
(he  DolMlity  of  blood  began  to  be  merged  in  the  much  more 

Uiibility  of  oiiiuial  and  teiTitorial  growth.    The  ancient  ci.ains»»uf 
of  *orl  Likewise  changed  it   application  and,  under  the  tiUm 


perhaps  of  Danish  association,  was  given  like  that  of 

jmi  Xa  the  uifictal  caldorman.     Uenceforth  the  </i«^  takes  the 

|ikoe  uf  the  cf<A«/,  and  the  class  of  lluijua  probably  embi'aces  all 

the  remaining  families  of  noble  blood.     The  change  may  have 

[mat  very  gradual ;  tlie  north  peop/^'»  law  of  the  tenth  or  curly 

eWreoth  century  still  diiittiiguishcs  the  eorl  and  sethuluig  with 

•  WBTgiJd  nearly  double  that  of  tbe  ealdormau  and  seven  times 

nf  the  thegn ' :  but  the  north  people's  law  was  jjeuetratcd 

Daniab  influence,  and  the  eorl   probably  represents  the 

Jtii  rather  thou   the  ealdorman,  tbe   great  earl  of  the  fourth 

part  of  England  as  it  was  divided  by  Canute  ^     The  eorl-riht 

to  which  the  successful  thegn  might  aspire,  and  which  he  pcr- 

hap*  acquired  by  the  possesaion  of  forty  hides,  may  possibly  be 

ftOmx^  ■  -  '■.  ■  'lined  th/m  by  the  supix>sition  of  a  class  of  eorla 

aa  di*'  '  euldomieu,  of  whicii  tho  histories  preserve  no 

todividuai  name* '. 

rvild  of  til'    '  ■  iiml   his    cynel'iit   the 

AurijUd  of  Hi;   or  tori   u   ifi,ooo; 

1.^  Utiiup  laui  tu.'ioiiii.iii      u."^.   Liiui.  I'l   ilie  liolil  Mill  high  leevo, 
40eOi   tliat  of  tht-  ihe^ii.  ;)ooo;  tlutl  uf  the  ocurl,   167  ;  Scltmul,  CiesoUe, 

'  tUhtrUUB,  SoDtlaDil  iioiicr  her  Ftarly  Kuig«.  ii.  }Si,  rofcro  the  culilur- 
■us  aad  UmgB  to  S*xuD  Nurthiiiiiliriu.  ibe  carl  uud  hold  to  tho  S<.'iindi- 
^Tun  |(w4«.  Thl*  in  nun't  |ir..liiil,lu,  but  it  U  unucceaury  to  lupptMa 
iIm  llmilimal  xarlior  thun  the  liuin  uf  ('guiato. 

I  p.  «7«.  "•  ^. 
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uobilil^  by 
Mfnioe. 


65.  Tlio  development  uf  the  cumitatns  into  a  territ 
nobility  seems  to  be  a  feature  peculiar  to  English  Hbtoi: 
Something  of  the  kind  might  have  occurred  in  the  other  < 
uianic  races  if  they  had  not  been  united  and  a£aimilated  uod« 
the  Fiiink  empire.and  worked  out  their  feudalism  under  the  bills 
ence  of  the  Frank  system.  The  Lombard  gasind  and  the  Bavari 
aindman  were  originally  the  same  thing  as  the  Anglo-Haxc 
gesitb  ' ;  but  they  sank  into  the  general  mass  of  vaasalage  aa 
grew  up  in  the  ninth  and  tenth  centories.  Frank 
although  it  superseded  and  8wam])ed  the  comitatus,  grew  oa 
of  circmuBtauces  entirely  unconnected  with  it '-'.  Frank  va 
aalage  was  baaed  on  the  practice  of  commendatiou  and 
beneficiary  system.  The  beneficiary  system  bound  the  receive 
of  land  to  the  king  who  (^ve  it ;  and  the  act  of  commendatia 
placed  the  freeman  and  his  laud  under  the  protection  of  tfa 
lord  to  whom  he  adhered  ;  the  result  was  to  bring  all  the  land 


'  Wailt  I).  V.  G.  ii.  i8j  ;  iv.  190;  Grimm,  R.  A.  p.  318;  6.  U  ■> 
Maurer,  HofvcrfMeg.  L  167-170. 

*  Wftitz,  D.  V.  G.  ii.  161 :  '  It  ia  luual  to  derive  the  later  vmm] 
the  ancient  comitatue,  but  there  axb  no  grouniU  whatever  for  dmag 
Tlie  former,  wherever  we  find  it,  appears  in  wider  extensi"-    ■■■  "-•'-•■  r 
private  penons  as  well  an  to  the  king;   in  relation  \f» 
jionoun  or  right!  socb  ae  the  member*  of  the  comilatiu  (> ,  . 
it  oreiate  that  close  personal  connexion  in  which  the  comitea  atanii  to  tb 
lord.*     See  ako  vol.  iv.  110  sq.     The  dependent  uu^ht  be  connect**!  wii 
the  king  (i )  by  service.  (1)  by  comitatus,  1.3)  by  commendation,   4   by 
ceplion  of  land  as  a  benefice.     Frank  feudaUsm  grew  out  of  the  two  lat 
the  En^fllth  nobility  of  service  from  the  two  first.     It  ia  not  contended 
cilher  the  principles  at  work  in  English  society  or  i)ie  rc^titts  at  whii  .^ 
llicy  arrived  Ix-fore  the  Norman  Conquest  were  very  ditfer>nt  frnm  the  cor- 
r('..']H)iidiDg  influerico*  and  nanilta  on  the  continent ;  but  they  had  a  distinct 
hii-tury  which  was  different  in  every  stage,  especially  "n  th.    p^int  tlint.  \t 
in  BO  many  other  things,  the  personal  ntlation  in  Kr 
of  the  territorial,  an  it  was  in  France;  and  the  I' 
the  C'onque»t  w«a  Frank  and  territuriol,  that  which  \nv  ■ 
personal  and  legal,  not  from    tcrrit<>rial    inHuencoa.     l>i  >' 

Krnnk  feudalism,  see  Waits,  as  quoted  n'    ■  •    the  gi.r.^,,  u.  .1. 

•.-nee  ainon^  the  English,  see  the  foUovx ;  Here  the  \vay*) 

poiut   i«  this,  that,  whereas  the  latrr  A    _  n  nobilitv  l'p  w  out 

^'cMth-ehip  and  theu^n-tliip,  on  the  coutineut  the  feudal  ii 
of  vaa»«lage,  the  beneficiary  system  and  iiRinnnity      T'  ve' 

two  points  iu  question.  ( 1    the  ert«tion  '  ' 
vice,  and  (i)  the  emotion  of  the  gcnml 

king  was  the  centre  and  head:  of  these  .  1.1.  <<!.' 

ihe  Fnuik  empire  the  faeurJidary  system  '  comitatus, 

in  the  *^"gl'«I'  they  are  in  the  cuscsl  ouii^. \-- ^  ^3, 
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UUes  of  tho  coontry  gradually  into  personnl  dependeuce  uu 

Um  kiag.     B»ch  of  Uiene  prAciicCB  hud  its  pai-allel  in  England. 

Here,  bowcrrer,  the  bestowal  of  the   gift   rather  presupposed 

ibn  enatod  the  close  relation  between  the  king  and  tho  re- 

Mrrar  of  the  gift,  and  ia  most  ca&c-s  it  wiis  mnde  to  a  gesith  in 

ecnadeTBtlon  uf  post  services,  implying  no  new  connexion.    Thu 

dncB  of  »  lord  by  the  Inndlesin  mun  for  his  surety  and  pro- 

tRtor,  aind  even  the  exten&iou  uf  the  practice  to  the  tree  hind- 

BWiwr  who  required  t>uch  protection,  was  less  liable  in  England 

tfaaa  OQ  the  continent  to  be  confounded  with  feudal  depend- 

e,  and  m  bid  created  no  indissoluble  relation.     Hence  the 

difietvnce.     The  comitntus  with  its  antruations  is  on 

I  ooatment  alworbed  in  tho  lauded  vassalage.     The  comitatus 

rgaaihs  and  thegns  forma  the  basis  of  a  new  and  only  partially 

»»—iliind  nobility. 

fiat  in  the  proceKS  the  character  of  the  gesith  and  thegn  is 

ily  nudificd.     Ho  who  had  at  first  been  a  regular  iuuiate 

th«  \aa^K  bouse  begins  to  have  an  estate  of  land  assigned 

may    lie    a  noble,    the  son  of  a  landed  noble,    like 

ct  Biscop,  who  received  a  provision  of  land  from  King 

Egftith  whidi  he  resigned  when  he  became  a  monk  *.     To  the 

pobBc  land  the  sons  of  the  nobles,  and  the  warriors  who  had 

their  n-tt,  looked  lor  «t  least  a  life  estate  '  ;  and  accord- 

\  ta  Beds    the   pretended  church   endoMrmeuts,  the  ps>eudo- 

rica,  of  his  day  had  so  far  encroached  on  the  available 

aa  to  be  a    public  evil.     It  is  unreasonable  to  supiKjse 

the   relatiou  to  hi&  lord  dimiuished  at  all  the  personal 

ktns  of  the  geaith'.     In  the  time  of  Tacitus,  the  noble  Ger- 

*  'Com  OMTt  ■nini.tCT-  0«niu   r<vi8  et   iHiMenionem   terras  ano  gmiliii 
D  illo  domante  pcrdperct,  .  ,  .  raeti<liTit  |K>veiisi>iueni  c&diic4uii 
I  poHct  aetenuun  ;  d^pexil  iiiililiiuii  cum  comiptiliili  dniiativn 
,  ttt  v<To  R(V>  militAret,  reborn  in  vnpenu  civitate  merervtur 
"  IWJe,  Hint  Ablmtum,  c  I. 

*     -■'   -•-— 1  inasteriornm  Inca  hi  c|ui 

neiii  AcceiJenint  .  ,  ,  at 
p^i,  .li«tt  loll*  (iM  tilii  1  .      ':ii  iiiiljtiiiii  poMeasioncui 

ipp.  Jj  rsui  vcl  jmlriam  iUAni  pro 

'  <-lic|iiant,  VL'l,' &c.  .Stc. ;  ileilL-, 

•lib  r«-|;wvl*  the  atotiu  at  the  uame»  m  iin&fw,  '  Itio  iinrnK!  ctinttvl 
^  Kaxuiw,  i.  17J:  Ma  »)iavr,  ]i.  i;.  ii.  J. 


Aj]^Io-8axc| 
.uinl-iglw. 


Clmngf  hi 
t}i«  I'linru^ 
tvr  uf  tlio 
gniUi. 


*  *Qs«d'caIm  turpe  est  di- 
>  rit»«  prureut  >uii 
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tmtu  did  uut  bJusb  tu  bi<  secu  aniongHl  the  comitc:-.     Beuwv 
the   sou  of  the  uoble    Ecjitheow    Ijecikiue  the    gesith  of    \^^^ 
Hygolac,   and,  when   he  roee   to   be   a   chieftuiu,  hjul   lands,! 
treasures,  aitd  gesiths  of  his  owii '.     Of  gifts  of  land  to  thai 
gesiths  we  have  al^iiiidAut   instances  in  the  chartert),  and,  ini 
almost  every  instance  in  which  the  cornea  ia  mentioned  by  Be<ie, 
it  is  us  jMJssessor  uf  an  estate.     In  this  respect  nlmost  at  the 
dawn  uf  History  thf  chai"uctcr  of  the  association  is  varied  :    the 
ancient  comet  lived  with  his  lord,  and  was  rejHiid  fur  his  ser* 
vices  by  gifts  and  banquets  ;  the  English  ye«i</t,  although  bound  I 
by  oaths  tu  his  lord  still,  lives  on  his  own  domain.     There  ar«] 
11   of  course   gesiths   without  land',  who   may   live  in  tha] 
'palace  ;  but   the  ancient  rule  has  become  the  exception. 

Closely  connected  with  the  ycsith  is  the  thetjn';  sodoMlyJ 
that  it  is  (scarcely  possible  to  see  the  difference  except  in  tha 
nature  of  the  employment.     The  tlie/jn  seems  to  be  primarily^ 
the  warrior  t/esith ;  in  this  idea  Alfred  uses  the  word  as  truns- 
lating  the  miUe  uf  Bede  *.     He  is  probably  the  gtgitJi  who  has 
u  particular  military  duty  In  his  master's  service.     But  he  also 

•  Kembic,  SmoJu,  i.  l68;  Beowulf,  e<l.  Thorpe,  v.  391. 

*  Ini,  J§  45,  50,  51,  fis;  K.  M.iurer,  Wesen  d.  iilt.  Adeli,  tc  |r|).  138,! 
139.  Manrer  unJcnliuula  the  geiiith  of  Ini's  Uw,  where  coolnwteil  »itli| 
the  thegn,  m  the  Ikndleoi  geuth;  p.  141.  He  k1jh>  nuuntAina  tUmt 
originikl  difference  wu  that  the  geaiui  wu  buaud  only  to  military  •errice^ 
whilst  the  thegn  had  a  special  office  in  the  court  over  and  above  the  mil' 
tary  one  ;  the  second  sto^  is  reached  when  the  thegn  haa  apecial  tcrric*  I 
the  field ;  nnd  a  third  when  the  military  lervice  is  united  to  the  poouaduai 
of  five  liideii ;  pp.  160-163. 

'  Thegn, 'thegen,  vir  fortis,  miles,  mini»ter  ; '  Kemblr.  >i.T.m» 
who  ho(rev<;r,  at  p.  169,  re^ardi  the  word  ai meaning  ori^r 
Waitz  compares  the  gaaith  with  the  Frank  antrustion,  ami 
the  vasaua;  D,  V.  G.,  i.  363.     K.  Maur«r  identities  the  (teutAl  with  Ih^ 
gesitli  (\V'e«en  de«  iilteatcn  Adels,  &c.  p.    I46),  and  |iuirita  uut  that  tbt 
original  meaning  of  thrgn  in  not  a  servant,  but  a  warlike  man.     Ita  origia 
is  nnt  Die  aanie  as  thiit  uf  the  Ceruian  ihmen,  to  serve  ;    the  Oiignale  wofd] 
with  which  ie  Ihtow,  a  slave,      bee  tuo  K.  Manrer,  Khtiache  Ucbencbaoc 
ii.  3S9. 

'  Bede,  H.  E.  iii.  14  :   *  DIvertitquc  i(ae  cum  nno  tantum  militc  'tht-.'iill 
Ribi  fidelifisimo  nmniue  Tondheri,  celaudus  in  domo  comitis(j^:t' 

valJi,   i|nvm   etinm    ipniim    sibi   AUiioi«nmuin   antomabat 

oomite  (gesith)  proditum  earn  Osuiu,  cum  praefato  ipains  mOilc  Uhrt^tl 
per  praefeotum  (gcrufiin)  suuiu  .  .  .  inti-rfecit.'  Hist  Eccl.  iv.  li ;  '  Aa 
d'  '  "nun,  i-nuiilem  (^fsith)  vidnlicvt  Acdilnxli  I't^n,  a<lduotiu; 

•  I  >lua   ijuis   ewel,  liijiuit  se   uilitvui    (cynitt({«<    thegn)  fjiisnj 
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appears  as  a  landowner.     The  ceorl  who  has  acqaired  five  hides 

of  land,  and  a  special  appointment  in  the  king'a  hall,  with  other 

judicial  rights,  becomes  thegn-worthy ;  his  oath  and  protection 

and  wergild  are  those  of  a  thegn '.     The  thegn  therefore  is  now 

the  possessor  of  five  hides  of  land,  and  as  puch  bound  to  service 

in  war,  not  necessarily  by  his  relation  to  the  king,  but  simply 

as  a  landowner.     And  from  this  point,  the  time  of  AtheLstan, 

the  gesith  is  lost  sight  of  except  very  occasionally ;  the  more 

imjxirtant  members  of  the  class  having  become  thegns''',  and  the 

lesser  sort  sinking  into  the  rank  of  mere  Bervants  to  the  king. 

The  class  of  thegns  now  widens ;  on  the  one  hand  the  name  is 

l^ven  to  all  who  possess  the  proper  quantity  of  land  whether  or 

no  they  stand  in  the  old  relation  to  the  king ' ;  on  the  other  the 

remains  of  the  older  nobility  place  themselves  in  the  king's 

service.     The  name  of  thegn  covers  the  whole  class  which  after 

the  Conquest  appears  under  the  name  of  knights,  with  the  same 

qualification  in  land  and  nearly  the  same  obligations'.     It  also 

carried  so  much  of  nobility  as  is  implied  in  hereditary  privilege. 

The  thegn-bom  are  contra.sted  with  the  ceorl-born  ;    and  are 

perhaps  much  the  same  aa  the  gesithcund.     Such  thegn-bom 

'  \»  t)ie  Danish  w&n  compelled  the  kinj;  to  call  out  the  whole  popo- 
lation  tu  nrmn  and  not  to  rely  on  his  own  comitntuu,  or  on  his  gesiths 
and  king's  thegns,  the  distinction  of  the  king's  the^n  from  other  land- 
owners disappeared  (K.  Maurar,  Krit.  Ueberschau,  ii.  409,  410),  and  the 
geaith  with  it. 

*  This  is  self-evident  in  the  ease  of  the  laws.  As  to  charters  the  follow- 
ing is  the  general  conclusion  :  down  to  the  time  of  Egbert  grants  are  made 
to  oomites  and  ministri  in  nearly  equal  uumliers;  KthelwulTs  gmnts  arc 
all  to  ministri ;  so  are  those  of  bis  snocessora  down  to  Edmuml,  who  grants 
twice  to  his  comites  Ethelstan  and  Eadric,  both  of  whom  are  ealdormen ; 
and  firom  this  time  comes  frequently  has  that  signification  ;  the  terms 
miles  (Cod.  Dip),  ooccxxri,  mclvi,  mclviii't,  homo  (cccUxxvi,  coccxii),  and 
vaoallus  (coccxxd,  mlxxx),  occur  occasionally  during  the  tenth  century. 
It  wonld  appear  from  tliis  that  the  use  of  the  word  ffetilh  in  Alfred's  trans- 
lation of  Bcde  may  have  been  an  intentional  archaism. 

'  This  is  the  great  point  maintaine<l  liy  K.  Maurer,  Wesen  d.  iilt.  Adels, 
p.  15S  ;  who  asserts  that  iu  the  later  Anglo-Saxous  times,  the  king's  service 
withont  the  five  hidcx  did  not  confer  the  rank  of  thegu,  whilst  the  five 
bides  without  the  king'it  special  service  did.  Tlie  whole  view  is  combated 
by  Schmid,  Gesetze,  pp.  664-(>68.  See  Gneist,  Self-government,  i.  13,  16, 
17.     See  also  Lodge,  Essays,  &c.  pp.  116-118. 

*  Select  Charters,  [».  87  ;  olwve,  p.  172.  The  word  enihl  occurs  in  the 
ehorten  occasionally,  e.  g.  Cod.  Dipl.  dh-ii,  dcxii,  dclxxiv,  dcxciv,  inwcii, 
mcecxxxTJ,  ap(>areuily  in  the  sense  uf  minister  ur  thegn  to  a  nolile  |i«ni<in. 
See  Schmid,  Gesetze,  p.  548. 
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tad  gcntiwiiBd  men  may  themselves  be  called  thegns  «v 
vlicre  Utef  hold  no  Und,  but  tbey  do  not  acquire  the  privile 
of  tLeir  blood  until  they  have  re&ched  the  third  generation  fn 
tW  fouder  of  the  family  dignity '. 

Under  tlie  name  of  thegn  are  included  however  vario 
grade*  of  dignity*.  The  class  of  king's  thegna  is  distingni 
fron  tbat  of  the  medial  tbegns,  and  from  a  residuum  that  fa 
in  nnk  below  the  hitter\  The  heriot  of  an  earl  by  the  law  i 
Cknnte  ia  eight  horses,  four  saddled  and  four  unsaddled,  eigl 
fear  coats  of  mail  and  four  swords,  and  two  hundr 
I ;  thai  of  the  king's  thegn  is  half  as  mnch  armour  ns 

fiftj  ■ ■■■" ;  that  of  the  medial  thegn  a  single  horse  wiil 

and  tvo  pounds ;  that  of  the  simple  thegn,  who  1 
,  fear  poonda,     The  heriot  then  of  the  king's  th^cn  con 
midway  between  that  of  an  eorl  and  that  of  the  medial  the 
Hia  caUte  of  Isad  would  seem  then  to  fall  between  the  for 
Udea  of  the  one  aad  the  fire  hides  of  the  other  *.    Over  a  kinged 


*  !%■•  wt  Joab*  aboBt  the  reading  of  the  paaage  on  which 
diyai^  WoipliK  ii  9-13.  See  K.  Manrer,  Wena  d.  alt.  Adeb, 
t^  *39i  t^:  "^  auKfaaianda  that  although  eray  poweeiof  of  five  U 
«ae  a  *k*BBi  >*  *■■  o*l7  >■>  three  generationi  that  he  beoune  genthnal 
^aobled  ■  Uood ;  if  a  oeori  wae  a  gciith  or  militaiy  follower  withooM 
Ctc  hMei^  he  ■■•  sot  a  thctgn  and  ooold  hare  only  a  oeorl'i  weiviM. 

*  or  Aa  eCcU  Ikcga*  of  the  king**  booiehold,  the  hon-thega,~di«>th« 
■ai  the  nat,  it  >•  not  neeenaiy  to  apeak  here  ;  they  are  ofiicen,  not  cb 
■r  aak*  efemetT. 

'  OhmIc,  S(c  i  71.    llaarar  (p.  171)  refen  thii  gradnation  merely  j 
theeaWt  <i  the  paanaaoae  h^  [7  each  claai ;  citing  Domeaday,  No    ' 
iMHiJn,  fL  sSoi  VoikAire,  p.  198  ;  »ber«  the  thegn  who  ha*  moM 
uaaaan  fa^  a  rdief  of  eight  potmda  to  the  king ;  he  who  haa  aixj 
fsfa  three  maAa  to  the  aheriif.    The  coatom  of  Berkahire  waa  difli 
there  the  whole  annovr  wm  given  to  the  king,  with  one  hone  saddled  1 
aa  ilhrr  aaaailitliiil      Gneiat  (Self-government,  i.  17'  connccta  the  exten 
■f  tha  Wriiit  to  alodial  owaaca  with  the  aoquiaition  of  the  {waition  of  I ' 
liy  aray  e«Mv  of  five  hidea. 

*  TW  atataaieat  that  forty  hidea  conveyed  the  rank  or  atatna  of  an  eorfl 
r  e>  iafcwne>  from  two  ec  three  aomewhat  precariona  data,      li 

I  of  (hi  'Baalm' that  a  thegn  might  thrive  to  «o>-/->/''    "  -<^t«ima 
Ike  aadeat  Latin  tranalation  appears  aa  '  ai  tik  <  Latl 

a,'  which  means  almply  the  atlai&iag  of  the  u  r 
TWaaaloKT  "f  the  other  paaaagea  of  the  Itankii  farnnn  il>o  r<.nii<?r  1 
lino.    •,)')  In  the  liber  Eliaaaa  i^«d,  CaI",  5I3^,  lib  i<  r 
B*aBi;'"  '  tlie  twelfth  century,  oocnra  a  atof}  ■  ' 

AhU '.  hu  lived  in  the  daya  of  lu^ar.     i^ 

»  ..-^utar  of  a  powerful  man  ;    '  aed  quvuu.u>  .^v  .,w.^..wj< 


VI.] 


The  Thegn. 


175 


thegn  none  but  the  king  hlmseK  could  exercise  jurisdiction ',  H 

whilst  there  were  thegu»  who  were  in   actuul  dependence  on  H 

others    bearing   the   same   title'':    and   Canute  in  one  of  his  H 

chnrters  addresses  his  thegns  as  'twelfhynde  and  twyhynde,'  fl 

as  if  some  at  least  of  the  order  were  in  wergild  indistinguish-  H 

able  from  the  ceorls  '.     Some  thegns  had  sokeii  or  jurisdiction  H 

over  their  own  lands,  and  others  not  *.     We  may  well  believe  that  H 

the  combinations  and  permutations  of  nobility  by  blood,  office,  H 

and  service  would  create  considerable  diflerences  among  men  V 

rearing  the  common  title.     The  alodial  oorl  who  for  security  DUfcrent 

haa  commended  himself  to  the  king  and  bears  an  honorary  office  Uiegnu 

at  court,  the  official  ealdorman  who  owes  his   place  to  royal 

favour  earned  in  the  humbler  status  of  a  dependent,  the  mere 

courtier  who  occupies  the  place  of  the  ancient  gesith,  the  ceorl  h 

who  has  thriven  to  thegn-right,  the  landowner  of  five  hides  or  H 

more,  and  the  smaller  landowner  who  has  his  own  place  in  the  H 

ehiremoot,  all  stand  on  different  steps  of  dignity.     The  very  H 

name,  like  that  of  the  gesith,  has  different  senses  in  different  H 

ages  and  kingdoms ;  but  the  original  idea  of  military  service  H 

runs   through  all  the  meanings  of  thegn,  as  that  of  personal  H 

association  is  traceable  in  all  the  applications  of  gesith.     The  H 

king's  thegn  was  both  the  landowner  and  the  military  gesith.  H 

In  the  latter  character  he  was  bound  by  a  very  stringent  oath 

hidaruiu  t«rne  dominium  minime  obtineret,  licet  nobilii  easet,  inter  procerea 
tunc  numenri  non  potuit,  ilium  puell&  repudiftvit.'  In  anolher  pacaage  of 
the  nme  book  (lib.  i.  c.  5.  ]i.  466)  forty  hides  are  mentioned  ai  the  patri- 
moniam  of  an  ealdorman.  (3)  The  beriot  of  the  eorl  waa  eight  times  that 
of  the  thegn ;  the  wergild  of  the  eorl  15,000  thi^mui,  that  of  the  thegn 
2000;  Sduuid,  p.  397.  I  confess  that  I  see  no  other  explanation  of  the 
paMage  and  of  the  «imil«r  one  in  the  Ranks,  than  that  the  possession  of  forty 
nides  entitled  a  man  to  the  wergild  and  credibility  of  an  earl ;  it  could 
iearcely  confar  a  claim  on  the  eAldommnship  in  its  character  of  magistracy, 
although  the  passage  in  Hist.  Eliens.  i.  5  might  lead  to  such  a  oonolnsion  ; 
R>]bertson,  £aiiays,  p.  169.  But  there  may  have  been  a  rule,  such  as  that 
of  Clothair  II  (Baluze,  i.  t6),  that  no  one  ahould  bo  an  ealdorman  who  did 
not  bold  forty  hides  of  land  in  the  territory  he  was  to  rule ;  or  the  forty  hides  ^_ 

may  have  been  the  appanage  or  official  estate  of  the  earl.  ^f 

'  Etbelred.  iii.  $11.  H 

'  Banlu,  i  3.  ■ 

*  Cod.  Dipl.  docxxxi.    K.  Manrer  doubts  the  pertinency  of  this  passage.  H 

Snch  jiersona  were  probably  the  soir-thegns  to  a  large  ertent,  simply  bind-  ^| 

owners,  such  oa  the   iiumerouH  t«ni  of  the  Western   aliires,   noticed  in  ^| 

Itomesday-book,     See  tjchmid,  Geoetze,  p.  667.  ^| 

■  Canate,  ii.  {  71.  3.  ^^ 
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of  idelit}';  aad  be  received  from  his  lord  the  equipment  vrhii 
«ae  Rtamed  as  •  heriot  oa  his  denth.  He  wag  n  member  ofi 
^evftnai  oooacil,  and  as  «aeh  attested  the  acta  of  the  yrii 
SonetuMB  Uw  aaaent  and  counsel  of  the  comites 
B  a  dsTtcr',  and  occBsioually  a  comes  nttesta 
graiiS,  tat  man  freqnentlj  the  king's  retAinera  style  themseh 
■iBBtri  crtlMgns,and  when  the  t«rm  eomes  ultiroatply  emerg 
it  is  88  tbe  tmtsilation  of  eorl  or  ealdoruiBn,  in  the  ccuta 
imaediately  preceding  the  Conquest '. 

When  tka  mare  ancient  Mood  nobility  wiiich  hnd  existed 
tbf  time  of  Ethelbert  of  Kent,  luid  sorvived  as  lato  as  that 
Alfred,  h»d  finally  merged  in  the  nobility  of  serviec,  when  ' 
earl  and  stfael  were  lost  in  the  the^i,  it  is  no  wonder  that  tl 
title  of  MheUng  was  restricted  to  the  king's  kin.  Then  too  < 
pwitioH  ot  the  oeorl  seems  to  have  sunk,  although  not  so  low  ( 
it  did  after  the  Conquest :  the  mere  ]x)ssesBion  of  land,  hov 
tret,  was  no  longer  the  sole  qualification  for  political  power. 

66.  WUbt  the  title  of  tbegn  speaks  distinctly  of  the  or 
of  the  rank  in   military  service,   that   of  ealdormiui   evino 
e^aaUr   dearij  its    connexion    with   military    command 
extestiTe  gDvcnuoeut ;  for  although  it  is  sometimes  loosely 
gewericaHf  applied  as  an  equivalent  to  lord,  senior,  or  noble,  i 
it,  when  give*  to  a  particular  person,  or  appearing  in  a  publj 
iVmiiMiiil.  alwajra  referable  to  the  chief  magistrate  of  a  shire  ( 
efaister  of  sliireB.     It  thtu  answers  to  the  comes  or  ijraf  of 
Wiliiwt,  cad  by  Asser  and  the  other  historians  who  have  < 
his  mrk.  the  word  nme*  is  employed  as  its  Latin  equivale 
Alfred,  howerer,  oees  taldorman  to  translate  the  jmneept 
Bede.     Hie  use  of  c/«ur  for  taldorman  is  not  rare  in  tlie  Lati 
dtfonidM,  and  the  term  is  occasionally  found  in  charter* 
«ariy    as  the  eighth  oentoiy  interchangeably  with  ;>nno#pi| 
AVbetfaer  in  sarh  caaea  the  dux  should  be  understood  to  liaf 
the   military  command  of  the   shire,    whilst    the    ealdo 
the  civil,  and  the  gerefa  was  simply  the  guardian 


'  Bot  mW  la  ■mpieiooi  docauiUkU,  sncli  oa  lite  antnt  of  KUioI* 
0*d.Di|l.iuL 
■  9m  abore,  p.  taj,  a.  t.  '  CotL  DS|>L  tavii,  i 
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the  king's  interest;  whether  the  dux  ruled  over  n  wider 
territory  than  the  simple  e&ldorman  ;  or  whether  the  terms  ai-e 
not  really  equivalents,  con  only  be  coujecturally  decided. 

Hie  history  of  the  ealdonnanship  is  thos  in  close  connexion 
with  that  of  the  shire '.  The  smaller  principalities  of  Mercia,  re- 
taining, under  the  rule  of  Penda  and  his  sons,  somowbat  of  their 
earlier  individuality,  have  their  ealdormeu  in  the  descendants  of 
their  royal  house.  Oshere,  Osric,  and  their  race '  rule  the 
Hwiccii  for  a  century  and  a  half  as  hereditan,'  lords  ;  the  euldor- 
man  of  the  Gyrwas  is  in  the  seventh  century  sufficiently  noble 
to  marry  the  daughter  of  the  king  of  East  Anglia'  :  and  the 
ealdormau  of  the  Gaiiii  in  the  ninth  took  a  wife  of  the  royal 
house  of  Mercia,  and  gave  his  daughter  as  wife  to  King  Alfred  '. 
In  the  cases  in  which  such  an  origin  is  clear,  the  relation  of  the 
ealdonnan  to  the  king  has  probably  been  created  by  commenda- 
tion rntlier  than  by  conquest ;  and  consequently  the  hereditary 
descent  of  the  office  is  only  occasionally  interfered  with  by 
roTal  nomination,  as  was  the  rule  in  Saxon  Northuinbria  '. 

As  the  heptarchic  kingdoms  successively  came  under  West 
Saxon  domination,  their  ruling  houses  being  extinct,  caldormcn 
were  placed  over  them.  The  Mercian  kingdom,  or  so  much  of 
it  as  was  not  in  Danish  hands,  was  a<lministered  by  the  son-in- 
law  of  Alfired  as  ealdormau,  and  an  attempt  was  mode  to  rendei- 
the  dignity  hereditary  in  the  person  of  his  daughter '.  Each  of 
the  West  8axou  shires  already  had  its  ealdominn  ' ;  and  as  soon 
aa  the  subjugation  of  the  Danes  made  it  possible  to  introduce  a 
auiform  shire-adininistratiou,  the  same  organisation  was  adopted 

'  Above,  p.  125. 

*  See  thech>rtori  ia  the  ('od.  Dipl.  Iv,  lixxlii,  cii,  oxvii,  cxzv.  Cf.  I'al- 
gT»Te,  Comuionweftlth,  ]>.  oclxxz>-iii. 

•  Bede,  H.  E.  iv.  19. 

'  A»er,M.  H.  B.  p.  475.     HermutberwM  of  the  royal  buiiM  of  Merdii. 

*  tiee  the  iruooesiiou  in  Hoveden,  i.  57  aq. 

•  Flor.  Wig.  A.n.  920. 

'  Ethelwulf  u  e»ldorman  ofDerks  in  A.D.  860,  AMmer,  M.  H.  B.  p.  4731 
Athplhcliii  of  Wilu  in  A.n.  887,  ibid.  p.  491  j  Eanwolf  of  Somenwt,  A.D. 
Jif>7,  Kihelw.  M.  H.  B.  p.  513  ;  Onric  of  Hantu  in  A.ii.  860,  Ajaer,  p.  473  ; 
Oilila  I'f  Devon,  a.i>.  878,  Kthclw.  p.  .SI5;  ('(.-oluiunil  nf  Kent  in  a.d.  K97. 
Cliroo.  Sax.  ;  Uud»  uf  Surrey  in  A.11.  853,  Aattr,  p.  470 ;  Oaric  !a  oalrlor- 
nua  of  Donel  in  a.d.  84},  Cbron.  Sax.  See  Polgrave,  ConuuonwMilUi, 
Appendix. 
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thron^liuut  the  kiiigduiii.  Uut  eitliur  the  tirnuigenieiit  waSI 
airrifil  into  effect  by  the  collection  of  t>everul  shirrs  untlcr  ona 
inldorraaii,  or  a  superior  cttldoiTuausbip  wa«  estAbliehcd  overl 
a  number  of  subunliuat**  oues ' :  for  iu  the  time  of  Edgar 
luid  i-iirlier,  theau  great  jurisdictious  existed,  aa  we  have  »ecu 
ulreody ',  and  led  the  way  for  the  eiuiuiiary  divisioii  of  the 
country  liy  Canute  into  four  earldoms,  whicli  continued  with 

ofaarL  &ome  sL'ght  variations  until  the  Norman  Ckinquest.  The  titJu  otj 
earl  had  l)egun  to  supplant  that  of  ealdormau  iu  the  reigu  i 
Ethelred  :  and  the  Danish  jarl,  from  wliora  its  use  in  this  seni^l 
was  borrowed,  seems  to  have  been  luoro  certainly  coiinectc<i. 
by  the  tie  of  comitatos  with  Lis  king  than  the  Aiiglo-Suon 
ealdormau  need  be  supjMsed  to  have  been '.  Heuce  in  t1i4 
laws  of  Canute  the  heiiot  of  tiio  carl  appears  side  by  aid 
with  that  of  the  thegn,  and  he  himself  is  included  iu  tb 
servitiul  nobility.  The  original  idea  of  the  ealdormnn&hip  in 
however,  magistracy  or  jurisdiction,  us  implied  in  the  utlributfl 
of  age,  and  is  not  necessarily  couuected  with  either  uobilit] 
of  blood  or  with  that  of  sei'vice,  or  even  with  the  possession 
u  Bei)ttmto  estate  of  land  greater  than  that  of  the  onlinarl 
freeman. 

"•"■■  07.  Although  the  vurious   origins   of   the  various   runka 

dignity  are  thus  involved,  the  distinction  lietween  man  and  mai 
was  sharj)ly  dtTkwn  for  all  the  most  important  purposes  of  judi- 
cature by  the  institution  of  the  wergild.  Every  man's  life  ha 
its  vivlue,  and  according  to  that  valuation  tie  value  of  bis  oatl 
in  the  courta  of  justice  varied,  and  offences  against  his  protectiod 
and  i>er8ou  were  atoned  for.  The  oath  of  the  twelfhynd  man 
was  worth  six  times  that  of  the  twyhyud  man,  and  twice  that  of 

'  I  cAnniit  find  that,  afUir  the  ouniioliiUtion  of  tba  kingdom,  the  M» 
•hiren  ever  liaJ  their  uwn  MtldoruicQ  lil(c  thu  Went  Saxnii.  excrpl  Un<l»rjr«1 
liie  cinldornmii  of  wliich  district  wiu  killed  iit  Auniidiiu.  'Dit-y  were  iiuda 
the   gri'Ht  ealdurmeu  uf  Meruit ;   yeX  O0»    hiul  (tovcniod  by   nddaniwa 
itnd  wmifthing  must  bu  nlloMrcd  for  tbo  KAnlincM  of  record*.      Sec  abuv« 
\i,  J 15.  uote  J. 

•  Aljove,  p.  131  ;  Rolwrtsun,  VM&y*,  pp.  177-lf'i).  TIim  lilln  uf  |..i/ri--in 
wliifh  »pi>rnrtt  fp..m  timr?  to  fitiir.  in  .\nL'l'i.S:»xon  rtvont*  from  Ih"  m^'htJ 
II  '  '.on  to  the  wuioT  ekldoro 

'''  talent  to  i/ux. 
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.1 1    .,,.,„      Ench  of  the  Qermanic  racoa  had  ita  own  w>i«udji 

lis,  varying  according  to  thu  circumstances  of  the 
•B  the  fretmeu  were  nxinglod  more  or  less  with  Itetic  or 
■ativ*  rtoc«,  or  affected  l>y  the  influences  of  royalty  and  noljility*. 
Tht  mmt  Mgnificant  fe»ture  of  the  Frank  taritT  was  the  three- 
ibU  wergild  assigned  to  all  persons  who  were  employed  in  the 
Idag^i  acrrice.  lu  most  of  the  English  kingdoms  the  iNisis  of 
tlie  okleulation  waa  the  wergild  of  two  hundred  shillings,  which 
narked  the  ceorl.  twyhynd  or  simple  free  man.  The  thegn  was 
worth  twelve  hundred  shillings.  The  Briton  or  wctdh  was 
vxirth  half  as  much  as  the  Saxon  or  Angle :  if  lie  jwssessed  five 
UdM  he  was  sixhynd,  if  he  possessed  but  one  he  was  worth  a 
hadred  shilling!. '.  The  higher  ranks,  the  king,  archbishop. 
biibop,  ealdorman,  and  earl,  were  estimated  in  multiples  of  the 
woti :  the  king's  high  reeve  was  worth  twice  the  thegn, 
bi&hop  and  caldurmau  foui-  times,  the  king  and  archbishop 
:  times;  bat  the  rules  are  neither  general  nor  constant. 

,  altboagh  English  society  was  divided  by  sharp  lines  and 
uiterrals,  it  was  not  a  system  of  caste  cither  in  the  stricter 
io  the  looeer  sense.     It  had  much  elasticity  in  practice,  and 
ries  lietweeu  the  ranks  were  passable.     The  ceorl 
iveu  so  well  as  to  have  five  hides  of  land  rose  to  the 
rank  of  ■  thegn  ;  his  wergild  became  twelve  hundred  shillings ; 
tiw  value  of  his  oath  and  the  penalty  of  trespass  against  him  in- 
;  in  jMuportiou ;  his  descendants  in  the  third  generation 


>'o  oisld 


F>jialbUity 
uf  ruing  in  ^ 
nink. 


I '  Sm  ihcBi  eoOeeted  by  Robetl«on,  ScotUnd  onder  lier  Early  Kings,  ii. 
15-306. 

On  tUi  •abject,  which  in  in  it«elf  of  gniat  importance,  bat  cannot  Xm 
d  ottl  here,  mx  K.  Msurer,  Waten  des  altetiten  AdeU,  pp.  ijo-13}, 
I  the  d\SamA  unge*  of  Kent,  Weaex,  nnd  Merci.1  arc  comparnl. 
!  MxliyMl-nian  ia  a  difficulty.     K.  Matircr  lioldii  the  twyliyud-iiiau 
i  UliiTIlM  oeorl,  the  freenuui  on  anutbfr'a  land ;  and  tliervfuro  lliu 
_  I  wontd  be  the  ccorl  who  bod  laud  of  hia  own,  but  Ku  lliiui 

hUa,  vliioh  WUM  the  i]nKliticntiun   of  the  twcirbyml-inaii ;    p.    1,^4. 
Stotland,  Ilc  il.  ^So,  397,  thought  that  the  L'rilish  owner  of 
I  (Ini,  {  24)  vnu  the  only  tiiihynd-uian,  and,  a<  nuch  pr<ipri<.'t<jni 
extinct  or  mei^gcd  early  in  the  nuua  of  the  people,  the  ntrity  of 
n   BnT  bo  thua  acc<.<antL'd  frir ;   but  in  hit  Esayd  (p.  xlviil )   lie 
Ibe  Noarthumbrian  Jr^ug,  and  also  the  landloM  i^ithcuud-nian 
If  wc  suii^ioec    b'"»t»<T  lh.-»t  the  Frank   syntcm   hud   any 
la  England,  the  tixhynd-iuan  mijht  be  the  ccurl  in  the  kings 
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fxjciime  KPfcitlicuiiil.  Nor  was  the  character  uf  tlu;  lUri%  sil' 
dtfineil  :  it  might,  so  far  as  the  tt-rms  of  the  cufitom  went,  !«: 
either  purchaBe.  or  inheritauce,  or  the  tenure  of  iniportiiDt  offiw, 
or  the  receipt  of  royal  bounty.  The  BuccegBfnJ  merchant  wu'^^iX^ 
also  thrive  to  thegn-right.  The  thegu  himself  might  risr  loj 
rank,  the  estimation,  and  status  of  an  eorl. 

G8,  With  such  an  intricate  system  was  royalty  sarrouu^ 
a  sysleni  rendered  the  more  intricate  by  poverty  of  nometii-l 
ture,  variety  of  provincial  custom,  and  multiplicity  of  nuik^ 
tenures,  and  offices.  Most  of  tliese  cliaracteristics  belong  liotll 
to  the  hi'ptiirchic  and  Ui  the  aggregated  kingdom.  Under  th 
foiTuer  system  the  organisation  ends  here;  for  no  bighr|| 
machinery  either  of  race  or  temtorinl  nationality  can  h«  shown 
to  have  existed  until  the  hegemony  of  the  West  Saxon  king 
Ijegnn  the  work  of  consolidation.  At  several  periods  the  mo 
|iowerful  monarch  of  the  seven  did,  as  we  have  seen,  exerciM  i 
supremacy  more  than  honoraiy,  although  not  strictly  of  th< 
nature  of  govennuent.  Bedo  mentions  seven  kings  who  had 
primacy  (imperium  or  ducatu^) — Klla  of  Sussex,  Ceawlin 
Wessex,  Ethelbert  of  Kent,  llcdwald  of  East  Auglia,  Kdwinj 
Oswald,  iind  Oswy,  of  Northumbria.  One  of  these,  Oswald,  i4 
nilU-d  liy  Adamneiu,  who  wrote  l)efore  Dede,  '  totin«  Britanii 
imjieralor  oixlinatus  a  Deo.'  The  Anglo-Saxon  Chronicle.  A. 
827,  gives  to  these  aeveu  the  title  of  Bretwalda';  and  mftkesl 


■  Sec  Bcd«,  H.  E.  ii.  5  ;  Cbr.  .S.  a.d.  817.  On  the  Brctw»liU  tee  HklUmJ 
M.  A.  it.  J70,  351.  aud  Archacolugi*, xxxii.  145  ;  Keinble,  ><•'•-■■-  ■•  «-2iJ 
Krri'iiinii,  Nonii.  t'onq.  i.  541-^56.  The  worJ  oocun  in  a 
of  AtlieUlAn,  Cm),  Di]>I.  nicx,  ua  BrytenwoIiU,  truwUiin. 
ct  rc<T(or  totiiia  htijus  Krilanniite  injiiilae.'  Keiiiblc,  hnwuver,  <leHve<t  it 
from  t)i«  .\nglo-SAXon  broolAii,  to  '  tlUtriltuie,'  anH  rxpliuneil  it  '  widelj 
ruling;.'  liapiii,  wliu  8c«in8  to  huve  been  the  fint  hitt-jrian  wlm  alUchvd 
uiucli  iiniwrtAucu  to  it,  rogiirdvU  it  iw  denoting  ibe  In  uil?hi|i  of  n  fmler: ' 

iiniitii   c'l  king*;   Sbanm  'I'tirner  nlso  mentions  it,    !  ■'•—■'   •" 

(o  MMtuinu  itiat  il  was  »  re^ubu*  title  Intme  1)^  iM.n 

nlnn,  Ahtl  jiiTftn;;t«  llic  i-aHy  IiinUiry  tin(i«?r  thuMi  .i 

whIiIx  I],  do,     I'ftlj^vg  went  on  to  connect  it  with  t'  iq 

the  liini^,  nil  iihiirm  in  tlic  rt^uiaini  of  the  Itonikn  Co'      ■ 

tin-  Ilrt'twHldas  t<i  l>c  tile  >uac«a*on  of  the  Rritiih  |j»<mj 

nuil  l"«nin»iu",     Mr.  (VvcmMi  of  ooumc  tlirowi  over  f  ] 

cravt.'s'i- '    t  reijftrd*  the  title  M  ii^:"-  - 

Lvj^rni'  in  no  way  derived  tt 

The  •[!!  1  1   ^bert  was  acknowlr.;^  .^ 
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Kghai  of  Wen«x  the  eigbtli.     On  this  evidence  the  theory  of  n  wiuit*««1 
begemony  or  Brrtwuldaship   has  liecn   maliitauied    l>y  waUur 
but  the  denomiimtioii  ia  not  coutempoi'aneous  or  of 
u«e.     It  is  most  piobi\ble  tliat  the  superiority  wiis  one 
power  and  influence  oidy;  Wut  it  may  have  l)een  recojjiiised 
'  OCCUiociAl  acts  of  commendAtiou  by  which  the  weiiker  f^ove- 
nigB    plaeed    himeclf  under   the   protection  of  the   stroiiKor, 
on  an  alliniice  for  defence  and  otleuce  in  which  tlie 
ation    of    the    defence   and    offence    belonged    to    the 
lot.     The  comineudution  was  ratified  by  oath  and  was  one 
tb*  chief  steps  towards  OTgauieed  feudalism.     In  itself  how- 
•  it  ira«  not,  feudal  any  more  than  the  comitatua :  the  origin 
ul  tlw  tie  in  Iwth  thw«  ca*>os  lieing  personal  and  not  territorial, 
«hiU<t  iu  the  feudal  system  the  origin  of  the  obligation  is  in  the 
land,  and  not  in  the  persons  connected  by  it.     Such  a  theorj-, 
terer,  will  not  account  for  all  cases  in  which  the  title  of 
twalda  is  ^ven  :  some  may  have  been  due  to  comiuest  aad 
•eeopation  of  short  duration,  such  as  the  alternate  lupcrionty 
[Uercia  and  Northomln-ia  in  the  seventh  centiuy:  taa*t*tk» 
'  ibreat  of  war.  or  to  the  flattery  of  conrtien,  or  t«  dw  n^ 
oown  of  the  great  king  whose  very  name,  aa  in  Tmtktmdt  laat, 
■Bttkd  tli«  fate  of  battles. 

Dnrttig  tliis  period   the  nnity  of  the  cbnreii  wa*  Ar  •■%  1 
mrking  twit}',  the  law  of  religion  the  only  aaH 
Qiaed  eoaunon  juri-;  The  archbidiop  «<  C 

Kood  courtjuitly,  a^-r  •  iwalila  never  «tood,  at  tk*  feaatf  id 

an  ot^gMtised  and  symmetrical  system,  alt  tlw  cAecn  4^ 
•WB  boond  by  t'  feesion  of  obedienee  to  kia.    Ik 

bnliop  of  York  <  1  Northiimbria  with  a  aadb  tnm 

mm  pcrmauent  hold  tlaan  the  kings,  and  ia 
tBoiiaisstical    nuUtera   occapie<l  a  poaitie« 
He  Uabopa  of  ll>e  eoveml  kingdom*  1— M  aatt  fcr 
la  HtHaiii.  mmI  hU  n.oeM-or*  i-»k  tJU.^  1 


•  <1  ux-*^  II 
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conncil  and  issue  canons  that  were  of  equal  validity  nil  over 
the  land.  And  this  fact  was  recognised  by  Offa  and  Egbert, 
the  two  kings  who  made  the  greatest  strides  towards  a  union  of 
the  kingdoms.  But  the  origin,  growth,  and  constitutiounl 
development  of  the  English  church  requires  separate  and  inde- 
pendent treatment. 


CHArTEK  vn. 


IIKVEI,OPMJDfT   IX   ANGLO-aAXON    HISTOBT. 


*■'    T>rreIopraeat   in  Anglo-Saxon  liistory  from  personal  to   lemtorial 

in . — 70.  Inerejue  of  royal  power  in  intension  na  the  kingdom  incrcoaes 

•    itnrion. — 71-  The  king  becomcc  loni  or  pntron  of  the  people. — 72.  He 

!nt«  the  (onrce  of  justice. — 73.  Juriatliction  1>ecoines  territorial. — 74. 

;  1.-  it«iire  of  land  affected  by  the  territorialiaing  of  judioature. — 75.  Terri- 

■  Hnliung  of  military  organiMition. — "0.  Legialation  ;  abaencc  of  penotui 

law. — 77    Influence  of  the  Danes. — 78.  Influence  of  Frank  legiidation. — 

711.  No  re«l  growth  of  onity. — 80.  Seeds  of  national  life  »till  preoorved. 

~-tl.  National  character. 

69.  Ai-THOtJOH  the  framework  of  Anglo-Saxon  Bocietv  wns  DoTeir^jv 

.  ..  .."..         tiM'iil  in 

mrmstnent,  and  its  simple  organisation  easilr  aoApted  itaelt  tu  Aiigi»-Ui 

hl«torT, 

the  circumstances  tlint  fill  the  five  centnries  of  its  history,  it 
w»8  oaptihle  of  development  and  liable  to  much  internal  modifi- 
cation, according  to  the  variations  of  the  balance  of  its  jjarts 
»nd  the  ctaracter  of  its  regulative  or  motive  force.  The  exact 
iral  sequence  of  these  variations  it  i.s  difficult  to  deter- 
I  as  to  the  fact  of  the  development  there  CAU  bt-  no 
qac«itioo.  A  compsoison  of  the  state  of  affairs  represented  in 
Miiay  book  with  the  picture  that  can  be  drawn  from  lV>df 
Sicirntlj  prove?  it.  The  ages  had  lieen  ages  of  struggle  and 
of  growlh,  ulthongh  the  struggle  was  often  fruitless  and  the 
|tm*i' '  '  'II  weariness  and  vexation.     But  the  transition  is 

Bore  .^  apparent  if  we  look  back  further  than  Bede,  and 

niy  an   the  analogies  of  the  other  Germanic  nationalities  in 
-ing  cmr  initial  outline.     And  this  we  are  juntified  in  doint: 
i.p   completeuess  and  homogencousness  of  the  constitution 
wlirti  it  fir»l  apiH-ars  to  us,  ond  by  the  general  character  of  the 
«»rl)r  bws.     TtuI  the  subject  is  not  without  its  difficulties:  thu 
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first  and  last  terms  of  the  development  are  as  remote  from  each 
other  in  character  as  in  date.  There  is  a  very  great  difference 
l>etween  the  extreme  and  confusing  minuteness  of  Domesday  and 
the  simplicity  and  elasticity  of  the  ideal  German  system  of  the 
sixth  century:  whilst  on  the  other  hand  the  scantiness  of  our 
knowledge  of  the  latter  is  compensated  by  its  clearness,  and  the 
abundant  information  of  the  former  is  deprived  of  much  of  it« 
value  by  the  uncertainty  of  its  terminology.  For  it  is  un- 
questionable tliat  great  part  of  the  Anglo-Saxon  customary 
kiw,  of  which  Domesday  is  the  treasury,  was  unintelligible  to  the 
Norman  lawyers  of  the  next  century,  on  whose  interpretation  of 
it  the  legal  historian  is  wont  to  rely.  The  process  of  change 
too  was  very  gradual :  it  is  not  marked  by  distinct  steps  of 
legal  enactment;  the  charters  aflbrd  only  incidental  illustrations, 
and  the  historians  were,  for  the  most  part,  too  far  removed  in 
time  from  the  events  they  described  to  have  a  distinct  idea  of 
it,  even  if  it  had  been  possible  for  the  annalist  to  realise  the 
working  of  causes  in  so  slow  and  so  constant  action.  But  all  the 
great  changes  in  the  early  history  of  institutions  are  of  tliis 
character,  and  can  be  realised  oidy  by  the  comparison  of 
suflicicntly  distant  epochs.  Tliere  ore  no  constitutional  revo- 
lutions, no  violent  reversals  of  legislation ;  custom  is  flir  more 
potent  than  hiw,  and  custom  is  modified  iufiuitesimaUy  every  ^A 
day.  An  alteration  of  law  ia  often  the  mere  registration  of  a  ^| 
custom,  when  men  have  recognise<l  its  altered  character.  The 
names  of  offices  and  assemblies  are  permanent,  whilst  their 
character  has  imperceptibly  undergone  essential  change. 

The  general  tendency  of  the  process  may  he  described  as  a 
movement  from  the  porsoual  to  the  territorial  orgauisAtinn ' ; 
from  a  state  of  things  in  which  personal  freedom  and  political 
right  were  the  leading  ideas,  to  one  in  which  personal  freedom 
and  jiolitical  right  had  become  so  much  bound  up  with  the  re- 
lations created  by  the  possession  of  land,  as  to  be  actually  sub- 
servient to  it:  the  Angel-cyiin  of  Alfred  becomes  the  Engla- 
laude  of  Canute.  The  main  »te\»  also  are  apparent.  In  thu 
primitive  fiemiB!!  constitution  the  free  man  of  pure  blood  is  tho' 
'  Pftlgnve,  CommoDWMUtli,  p.  61. 
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full}-  qualified  political  unit ' ;  the  king  is  the  king  of  the  mcc ; 
the  hoet  is  the  people  in  arms ;  the  peace  in  tht'  imtiuiml  peace  ;  noniu  (o 
the  courts  are  the  people  in  council ;  the  land  w  the  propei-ty  of  sytumL 
the  race,  and  the  free  man  has  a  right  to  his  share.  In  tlie  next 
fttnge  the  possession  of  lund  has  become  the  Imdge  of  freedom  ; 
the  freeman  is  fully  free  because  he  possesses  laud,  he  does  not 
poBBeBB  the  laud  because  he  is  free  ;  the  host  is  the  body  of  knd- 
ovniers  in  arms  ;  the  courts  are  the  courts  of  the  landowners. 
Bat  the  i>er8onal  basis  is  uot  lost  sight  of :  the  landless  man 
may  still  select  his  lord  ;  the  hide  is  the  provision  of  the 
(Hmily  ;  the  peace  implies  the  maintenance  of  rights  and  duties 
between  man  and  man  ;  the  full-free  is  the  equal  of  the  noble 
In  nil  political  respects.  In  a  further  stage  the  lund  becomes 
the  sacramentul  tie  of  all  public  relations ;  the  poor  man  de- 
pends on  the  rich,  not  as  his  chosi-n  patron  but  na  the  owner 
of  the  laud  that  he  cultivates,  the  lord  of  the  court  to  which  he 
does  suit  and  sei-vice,  the  leader  whom  he  is  lx>und  to  follow  to 
the  host ;  the  administration  of  law  depends  on  the  peace  of 
the  land  rather  than  on  thiit  of  the  people  ;  the  great  landowner 
has  his  own  jieace  and  iiitministerB  his  own  justice.  The  king 
still  calls  himsidf  the  king  of  the  nation,  but  he  has  addi-d  to 
his  old  title  new  and  cumbersome  obligations  towards  all 
classes  of  his  subjects,  as  lord  and  patron,  supreme  landowner, 
the  representative  of  all  original,  and  the  fountain  of  all 
derived,  political  right. 

The  first  of  these  stages  was  passed  when  the  conquest  of 

•  Sohm,  Fr.  R.  G.  Verfg.  i.  333  aq.,  maintaiiui  that  in  the  Frank  dominion 
it  WM  not  the  pooeMion  of  land  bat  penonal  fruedom  that  entitled  or 
fililiged  a  man  to  attend  in  the  courts  of  law,  in  the  boat  and  other 
a— mblieii ;  and  that  it  was  unly  in  tri.-ilii  in  which  land  wai  oonoemed 
that  the  witne-nea  were  required  to  have  a  land  qualilieation  (ibid.  p.  355). 
In  thia  M  in  mnny  other  )iointji,  this  writer  combats  the  received  view. 
*  The  full  freedom  of  the  Geniian  law  is,  in  host  and  in  coart,  ^ven  by 
pennnal  freedom  '  (ibid.  p.  3-;9\  Waitc  on  the  other  hand  holds  that  '  the 
hide  was  the  basis  of  freedom  in  the  full  sense  of  the  word  ; '  D.  VcHaasgi.- 
Gooh.  i.  117  ;  and  '  only  he  who  possessed  land  was  fully  qualified  in  the 
esBmanity;'  ibid.  iv.  450.  Where  there  is  so  much  divergence  in  the 
application  of  t«mu!,  it  is  S(>nicwliat  dangerous  to  speak  postivety  about 
stl^;vs  uf  devulupment ;  and  in  this,  as  in  niany  other  |iointa,  the  state- 
ment* of  the  text  uiunt  be  uuderatoud  oa  referring  chiefly  if  not  solely  tu 
English  history. 
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Britain  wfts  completed';  and  only  showed  what  it  had  l>eeii  in 
the  vestiges  of  the  mark  fl3-8teni,  and  in  the  permanence  of  the 
personal  nomenclature.  The  village  was  the  kindred  settlement, 
the  hide  of  land  the  allotment  of  tlie  head  of  the  family,  the 
r  tribal  divisions — the  hundred,  the  mtefjMi,  the  theod, — all  per- 

I  "'fS"^'-  sonal '".  The  tracing  of  the  proce,ss  of  change  under  the  second 
^^i*"*"'"  and  thii-d  stages  is  the  problem  of  Anglo-Saxon  Constitutional 
History.  The  series  is  not  fully  worked  out.  The  Anglo- 
Saxon  king  never  ceases  to  be  the  king  of  the  nation,  hut  lie  has 
Income  its  lord  and  patron  rather  than  ita  father ;  nnd  that  in  a 
state  of  society  in  which  all  lordship  is  bound  up  witli  land- 
ownership  :  he  is  the  lord  of  the  national  land,  and  needs  only 
one  step  to  become  the  lord  of  the  people  by  that  title,  This 
step  was  however  taken  by  the  Nomian  lawyers  and  not  by  the 
English  king  ;  ond  it  was  only  liecause  the  transition  seemed  to 
them  so  easy,  that  they  left  the  ancient  local  organisation  uuim- 
jiaircd,  out  of  which  a  system  was  to  grow  that  would  ultimately 
n^duce  the  laiidowncrship  to  its  proper  dimenstions  and  functions. 
If  the  Bj-stem  had  in  England  rijiened  into  feudalism,  that 
feudalism  wonid  in  all  probability  liave  been  permanent. 
Happily  the  change  that  produced  feudalism  for  a  time,  intro- 
duced with  it  the  necessity  of  repulsion.  The  English,  who 
might  never  have  struggled  against  native  lords,  were  roused  by 


'  It  inav  be  thought  that  in  grMitiiig  eo  much,  wc  are  pUcing  the 
landless  Kngliahman  on  a  lower  level  than  the  hiu<llesB  Frank  ;  aee  the 
last  note.  Bat  it  in  to  be  remembered  that  in  Gaul  and  the  other 
Romanif>e<l  proTinces,  the  Tiilly  free  Prank  irai  8urrounde<l  by  a  vast  servile 
population,  whilst  in  England  the  servile  class  fomied  a  minority  com- 
paratively insignificant.  The  contrast  in  between  full  freedom  and  servituile 
in  the  foniier  case;  and  in  tlie  latter  between  greater  and  smaller  duties 
and  liabilities.  But  it  is  quite  prolmble  tliat  the  rights  of  attending  court 
and  host  Were  buniens  rather  than  prinloges  to  the  Anglo-Saxons ;  and  the 
rule  that  the  landless  man  must  have  a  lord  was  a  measure  rather  oom- 
iirltini;  him  to  his  duty,  than  de|iriviug  him  of  right.  Until  thai  rule  was 
laid  down,  it  is  proliable  that  the  fully  free  Englialiraan,  whether  he  owned 
land  or  not,  was  capable  of  taking  part  in  the  judicial  business.  Large 
numliersof  landless  men  must  have  ronstantly  attended  the  courtu;  ami 
mere  residence  an  well  as  possession  of  estate  must  have  determined  iu 
what  court  they  should  attend. 

'  Tlie  ma-gth  of  Alfred  is  the  provincia  of  Bede ;   the  theud  landu  iif 
Alfred  is  the  regio,  the  thood  being  the  geus  ;  Bede,  H.  R.  ii.  9,  iii.  3G 
12,  Ac. 
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the  fact  that  their  lords  were  strangers  as  wel]  as  o))pi'e8sor8, 
and  the  Norman  kings  realised  the  certainty  that  if  they  would 
retain  the  land  they  must  make  common  cause  with  the  people. 

Five  historical  events  mark  the  i>eriod8  within  which  these  ni«tDriMl] 
chongfcs  were  working:  the  accretion  of  the  pmall  settlements 
in  heptarchic  kingdoms ;  the  union  of  the  heptflrchic  kingdoms 
under  ihe  house  of  Cerdic ;  the  first  struggle  with  the  Danes ; 
the  pacification  of  England  under  Edgar ;  and  the  introduction 
of  new  forms  and  principles  of  government  bj'  Canute. 

70.  The  development  of  constitutional  life  depends  largely  on  QrowUK 
the  historical  career  of  tlie  nation,  on  the  consolidation  of  its  dc.m. 
govemmentnl  machinery  in  equality  and  uniformity  over  all  its 
area,  on  the  expansion  or  limitation  of  the  regulative  ])Ower  for 
the  time  being :  in  other  words,  on  the  general  and  external 
history  marked  by  these  eras  ;  on  the  extension  of  the  kingdom 
and  on  the  condition  of  tlie  royal  power.  England  at  the  period 
of  the  Conversion,  when  for  the  first  time  we  are  able  really  to 
grasp  nn  idea  of  its  condition,  was  composed  of  a  large  numWr 
of  small  states  or  provinces  bound  in  seven  or  eight  kingdoms'. 
The  form  of  government  was  in  each  monarchical,  and  that  of  the 
same  limiteil  character.  By  the  middle  of  the  t«nth  century  it 
haa  become  one  Idngdom,  and  the  royal  power  is  much  more  ex- 
tensive in  character.  During  a  great  part  of  the  intervenuig 
period  the  consolidation  of  the  kingdom  and  the  power  of  the 
king  have  undergone  many  variations.  The  tendency  towords 
nnion  has  been  developed  first  under  one  tribal  supremacj'  and 
then  under  another,  and  the  royal  power,  whose  growth  is  of 
necessity  greatly  affected  by  the  extension  of  its  territory,  and 
the  presence  or  absence  of  rival  royalties,  has  fluctuated  also. 
The  two  of  course  rise  and  fall  together.  But  as  a  rule,  at  the 
end  of  any  fixed  period,  both  ninnifeat  a  decided  advance. 

It  can  scarcely  l)e  said  that  the  tendency  towards  territorial 


'  I  ui«  the  word  heptarchy  for  the  sake  of  brevity  and  convenience,  ami 
cif  cuur»e  wiOiCPiit  vouching  either  for  il«  accuraL'y  of  funu  <ir  for  iU  exact 
applicaliility  to  the  state  of  things  preceding  tlie  West  ."^axon  hegemony. 
l>iirine  far  the  greater  portion  of  its  diiratinn  there  were  actiinlly  aevrii 
kingilotns  nf  Germanic  ori^n  in  tlie  iahinil,  nnJ  I  Hee  nothing  in  the  term 
that  iupUex  any  unity  of  orgnnisation. 
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uiiioo  proceeded  from  any  cousciousness  of  national  unity  or 
from  anj"  iiiatiuct  of  self-government.  Nor  can  it  bo  attributed 
etolely  to  the  religions  unity,  which  rnther  helped  tJmn  originated 
guch  a  tendency.  This  tendency  i-esulted  not  so  much  from  the 
strivings  of  the  peoples  as  from  the  ambition  of  the  kings.  The 
task  which  was  accomplished  by  the  West  Saxon  dynasty  had  been 
tried  l>efore  by  the  rulers  of  Kent,  Northumbria,  and  Mercia, 
And  the  attempt  in  their  hands  failed.  Nor  would  it  have  been 
more  succcssfTil  under  the  genius  of  Athelstan  and  Edgar,  but 
for  the  Danish  invaaions,  the  extinction  of  the  old  royal  houses, 
and  the  removal,  to  a  certain  extent,  of  the  old  tribal  land 
marks. 

The  ancient  German  spirit  showed  its  tenacity  in  this.     The 
land  had  Ijeen  settled  by  trilies  of  kinsmen,  luider  rulers  who  aa 
kings  acquired  the  headship  of  the  Icin  as  well  as  the  command 
of  the  host.     Whilst  the  kin  of  the  kings  subsisted,  and  the 
origiiial  landmarks  were  preserved,  neither  religion  nor  common 
law,  nor  even  common  subjection  sufficed  to  weld  t  lie  incoherent 
mass.     And  it  may  have  been  the  consciousness  of  this  whic 
hindered  the  victorious  kings  from    suppressing  mynlty   alto- 
gether in  the  kingdoms  they  subdued :  the  vassal  kings  either 
became  insignificant,  sinking  into  eorU  and  hereditary  eaUloi 
■nien,  or  gradually  died  out.     But.  until  after  the  Danish  wars, 
provincial  royalty  remained,  and  the  cohesion  of  the  mass  wi 
maintained  only  by  the  necessities  of  common  defence.     Whei 
Elhelbert  of  Kent  acquire<l  the  rule  of  Essex,  when  Ethelred  o 
Herein  annexed  Hwiccia,  wiien  Egliert  conquered  Mercia,  thi 
form  of  a  separate  kingdom  was  preserved ;  and  the  royal  houi 
still    reigned   under   the  authority  of  the  concjuerors  until   i 
liecnrae  extinct.      Such  a  systcui  gave  of  course  occasion  foi 
frequent  rebellions  and  rearrangements  of  territory;    wbeu 
weak  king  succeeded  a  strong  one  in  the  sovereign  kingdom,  o; 
a  strong  chief  succeeded  a  weak  one  in  the  dependent  ri'nini, 
But  the  continuance  of  such  a  syston  has  the  effect  of  graduall 
eliminating  all  the  weaker  elements. 

Tlie  process  of  untnral  selection  was  in  constant  working ; 
ia  best  exemplifled  in  the  gradual  Ibmiatiuiit  of  the  tuivvu  kinj 
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and  in  tlieir  final  uuiou  uuder  Wessex :  the  heptArchic 

:  was  «a  much  etrouger  than  the  tribal  kinp;,  an  the  kiug  of 

Iked  Cnglaud  wiu  stronger  thou  thu  heptarchic  kiug. 

Ibe  kings  of  the  tniuiUer  divisions  disappear  first,  either  alto-  Gndnai 

fvtner,  or  to  emerge  for  a  moment  when  the  greater  kingdom  uDmuf  th» 

htelf  loses    it«  royal  house  or  falls  into  decrepitude.     In  the  aorenigii- 

mt\y  days  of  Mcrcia,  kings  of  Hwiccia,  Hecana,  Middle  Anglia,  I 

Litidsey,  Btill  subsisted  '.     Kent  in  the  eighth  century  broke  ^^ 

I  into  tite  kingdoms  of  the  East  aud  West  Kentingt>,  probably  ^| 

,  llw  liii«a  of  the  earlier  kingdoms  wliich  are  said  to  have  been  ^| 

it«>d  by  EUielbert '.     In  Wessex,  besides  the  kings  of  Sussex  '  ^| 

icli  b*8  a  claim  to  be  numbered  among  the  seven  great  states,  ^H 

kings  of  Surrey*  also.     In  626  Cynegils  and  Cwichelm  ^B 

kings  of  the  West  Saxons,  but  five  other  kings  of  the  same  ^H 

iou  fell  before  Edwin.     On  the  death  of  CySewalh  in  A.  o.  ^H 

\»,  W«6MX  was   divided  among  the  ealdonnen  (just  as  the  ^| 

The  Bwiccian  kinga  were  connected  with  thoxe  of  SniMex  and  North-  ^H 

nlirik.  knd  were  uiider  the  protection  of  the  Mercian  kings  antil  they  ^H 

.  into  the  rank  of  ekidomien.     Bede  givei  to  Otiric,  one  of  these  princes,  ^H 

I  title  of  king,  and  the  nee  of  Worcester  no  doubt  owes  its  exl«tencc  to  ^H 

I  (bet  that  their  national  existence  apart  from  Mercia  wan  etiU  recognised.  ^H 

I  rif  Herefordshire  wa«  the  kinL'dom  of  MerewnlJ,  one  of  Penda's  ^H 

(Tlur.  Wig.  M.  U.  B.  p.  638],  aDd  has  Ucreford  for  ita  see.     Middle  ^H 

was  the  kingdom  of  Peada,  another  of  his  sons,  and  retained  its  ^H 

organisation  long  enough  to  liave  a  see  of  its  own, — Leicester,  ^H 

like  the  other  three  by  Theodore.     The  pedigree  of  the  kin;;'!i  of  ^H 

Uaibejr  ia  preserved  by  Florence  (M.  H.  B.  p.  631  j,  and  although  none  of  ^B 

I  known  in  history,  the  teriitory  was  in  dispute  between  Menia  ^H 

Nnrthumbria  in    678,   so  that   they  ooald  not  have    t>een  long   ex-  ^H 

its  nationality  also  waa  recognised  by  the  foundation  of  a  see,  at  ^H 

Hm  existenoe  of  the  see  of  Rochester  is  adduced  in  proof  of  the  ex-  ^H 

of  a  separate  tribal  kingdom  in  Kent,  and  the  same  inference  id  ^H 

drawn  Ihisn  the  fact  that  doulile  settli.-uients,  a»  in  Norfolk  and  .Sutfnlk     ul  ^H 

t««  fylkis',  were  common  among  the  German  tribes.     See  (Vteman,  Xonii.  ^H 

CoiK|.  i.  .:{4]  ;  liobcrtson,  Essays, p.  i]o;  Kenible,Sa.xona,i.  148.     But  the  ^H 

UateeicA]  mention  of  the  East  and  West  Kt-nting?  is  later  ;  and  where  two  ^H 

kings  are  fnond  reiiriiiug  together  they  seem  to  be  of  the  same  family.  ^H 

'  Mr.  lU'liertMiu  infers  a  twofold  arrangL-ment  in  .Siissri  from  the  fact  ^H 

tiiat  tvo  ealdormen  were  slain  there  by  I'a^dwalla  (Essays,  p.  130),  but  ^H 

Bosan  a*  an  independent  kintiilnm  muft  havu  alw.tyx  been  united.     .STter  ^H 

J|t  snbj«et>on  lo  Wchscx  it  tccniK  \o  hare  had  two  ur  three  kin^  at  a  time.  ^H 

BPalgisve,  IVumnonweoltli,  p.  ctlxxiv.  1     lliey  are  no  longer  heard  of  uuder  ^H 

I  diis  or  eaJdonuan  of  Surrey,   Was  the  founder  of  ^H 

\f.  ii«b,  n.  p.  lib.  ti.      The  name  seeuu  sufficient  tn  ^H 

proic  it  au  iiuliipuidcut  settlenieut.  ^H 
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r  Wff  am  ihm  fctlli  of  Ckphta),  aud  was 
tfaiihim  WW*  kler  iy  Cvdwalb  * :  Uompshire  wus 
I  tW  hadj^  «f  WoBBX  in  a.  d.  755  ',  u  a  provision 
far  the  dcponi  S^pfccrL  TW  Ue  of  Wight  bad  a  king  of  its 
In  Eait  AjigE»  Mwnl  trajitwwry  kingdoma  are  com- 
hj  fHf'  1fT^'<'*"t  *.  Kocthambna  waa  in  cuu- 
«D»iMUii  bttwmi  Benid»  aad  Deixs :  and  besides  the 
A»gfa«  aad  Sasaa  kiagdoBM,  time  were  in  Cornwall,  Wales, 
QuJuia,  and  en  the  boiden  of  Yorkshire',  small  states  of 
Britiah  vri^tn  whan  rakn  were  atykd  kings.  These  kings  were 
not  merely  titalar ;  tlie  kings  of  Hwiccia,  in  the  eudon-meut  of 
tlicir  eoaufaw,  exeraaed  one  at  least  of  the  most  important 
powers  of  royalty,  and  continaed  to  subsist  as  tuhretjidi  or 
•aUonMB,  roUsg  their  province  hereditarily  under  the  suve- 
re^ty  of  Mereia.  But  they  died  ont,  and  by  their  extiuctiou 
their  territoty  waa  consolidated  permanently  witli  the  superior 
state.     And  so  it  probably  was  in  the  other  cases. 

Again,  when  Wcaaex  and  Mereia  have  worked  their  wuy  tu 
the  rival  hegemoniea,  Siusex  and  Easez  do  not  cvaso  to  Iw 
numbered  among  the  kingdoms  until  their  ruyiil  houses  nru 
extinct.  When  Weasex  bas  conquered  Mereia  and  brought 
Northumbria  on  its  knees,  there  are  still  Idugs  in  both 
Xorthumbria  and  Mereia:  the  royal  house  uf  Kent  dies  out, 
but  the  title  of  king  of  Kent  is  Ijestowetl  on  an  ntlielin/f, 
first  of  the  Mercian,  then  of  tlie  West  Saxou  house  *.     Until  the 


I 
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'  IWe,  H.  E.  iv.  I]  ;  above,  p.  153.  *  Chron.  Sax.  .»4j.  755. 

•  heile,  H.  E.  iv.  16.  '  Thorpe's  lappenlKTjj,  i.  1 16. 
'  Kliiii^t  had  a  king  aooonliDg  to  Nenniua  ;  M.  U.  B.  p.  76. 

*  T)io  «u<>ce»iii<>n  of  Uie  later  kingii  uf  Kunt  'u  extremely  ulwrure,  and  tbc 
chrooolo^y  Of  genetnlly  received  ia  certainly  wrong.  It  would  leem  that 
It  hod  become  dynacticaUy  connecttx)  with  Wesaex  in  the  Lttter  part  nf  thti 
ulji'hth  century,  Ealhoiund,  father  of  the  great  Egbert,  wiw  kiug  in  Kent 
In  lln<  tiuio  of  Ofla;  Chron.  S.-ix.  a.d.  7.'?.>  or  7S6  :  iiflcr  OHa'«  death  the 
klnKdnin  waa  neized  by  Eadbert  PraMi,  i\  kinsuiun  of  £;;,'bert ;  be  wa«  oya- 
(11111.1  l.v  K'.iiiilf  „f  Slercia,  who  modo  hid  brother  Ciithrcd  kinjj;  aflur 
r*'"  !i  it  was  rnli'd  by  Keuulf  hinuelf;  aud  uu  lii^  death  waa 
W'l/  tx'd,  who  in  hia  turn  wan  coiiniiered  by  Eglntrt,  Ethxlwnlf 
x'U  of  Kjjlji.rl  ruhil  Kent  duriny  his  fathers  life;  when  bo  iiuce«ede<l  V> 
W*a>»x,  litbuUtnn  and  Ethelbcrt  reigned  evicuessively  in  Kent :  aud  on 
i:ih«lbcrt'i  •uooeaiiiuu  Uj  Woaaex,  Kent  was  cottsoUdatod  with  the  real  <rf 
Uouthrni  Kn^flaud, 
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iMaith  cot»qaest  the  depeadent  roj°AUieB  seem  to  Imve  Itet-ii 
•ipanad;  *!>■'  -Ards  organic  imioii  CUD  scaJTuly  ln)  sjiid 

\ovaA.     A  '1  Mercia  by  liiu  sou-iu-law  as  ualdor- 

■an,  jiut  %»  EUwlwiilf  bad  done  by  bis  sou-iu-luw  ns  king*: 
bat  be  himself  is  king  of  the  AVest-Saxons  ;  Edward  thu  Eider 
it  kiag  uf  tbe  Augul-Saxonea ',  sometlmt'S  '  uf  tlie  Anglic;' 
\tbelit«n  is  '  rex  Augloruin,'  king  of  the  Euglish,  niid  '  cura- 
(iiliia'  of  the  whole  of  Britaiu '.  Tbe  Danisli  kingdom  still 
■aintaitia  un  uiicertaiu  exiBtoiicc  in  Northumbria ;  Morcia  iiuiltr 
Silgv  acta  itself  against  Wessex  under  Edwy.  At  last  Kiigur 
htTUig  outlived  the  Nortbumbriiin  royalty  and  made  u])  his 
tttad  to  consolidate  Dane,  Angle  and  Buxou,  to  uuitu  what 
coold  be  united  and  to  tolerate  what  would  not,  receives  tbe 
«n>wii  as  king  of  nil  England '  and  transmits  it  to  his  sou. 

'  ^txrt  oonquereU  Mercin  Mid  depused  Kiii^  Wiglaf  iu  aJ).  8jS  :  ho 

m%ac«t]  hull  in  Sjo  ;  iu  839  Berhlwulf  xnucceiled   him  and  reigned  till 

*•!.     Hfirhrol  hi!  I'lpcessor  wob  Ethelwuira  suii-iu-Uw,  and  ruij,aieil  until 

.<  ceaaor  waa  >  puppet   of  the    Danes.     As  soon  aa 

lii«  hold  on  Weitem  Mercia  he  gave  it  to  Ethclreil 

111  .iried  hiui  to  hia  daughter  Etbellleda ;  Ethclred  died 

itiedn  in  910.     Her  daughter  Elfwina,  after  atteiii|itiiig  to 

::<  at,  waa  act  aiide  by  Edward  the  elder,  by  whom  Meroia 

VM  (or  the  tirii  time  organically  united  with  Weaioz. 

'  See   Uallaiii,  M.  A.   ii.  J71.     Etlwonl   i<  rex  '  Angul-Saxonom,'  or 

Diflonim   et    tjaxonum,'   in    cliart«a-s,   Cod.     I^'p}-   oocxioriii,    cociiitv, 

iiT-.i,  iiilxzviii,  inlixi,  mlnxiv,  luic,  mxcvi ;  'Rex  Anglorum  '  simply 

(xxvii  ;  and  king  of  the  West  SaxooB  iu  uilxxxr. 

lial  of  the  titlvs  aiiumed  by  tho  euccevding  kingn  ia  given  by  Mr, 

BMi,    Nurm.   (.'«n<|.   i.   548-551.     Athel«t»n'ii  title  of  Curagolus  nr 

OannkM  i«  exploiuud  as  deriveil  from  cura,  caretaker  (ibid.  p.  551) » 

■•Bobors,  and  a<  coregulua  or  conwulua  in  iUi  natural  iienae  «aemB  to  be 

affwaad  to  mouarcha,  it  ia  probable  that  tho  derivation  is  right ;    the  cuta 

W|>i»i  ntilig  the    mund   under    which   nil    the  other    princes   had   placed 

tbMMlVS. 

*  On  thi*  lubject  te«  Mr,  Robertaon'a  remarkable  eway.  Hint.  Eaaays, 

i-    ■•'■ '    *•'-' i-iiian,   Norm.  Conq.  i.  636.     The  laat  Dauith  king 

t  lied  in  954.     In  959,  Edgar  auooeeded  to  the  king- 

'!  IU,  Merciana  and  Northmubriana.     Edgor'n    u'oro- 

■atiun  at  limh  t>xik  place  in  973  immediately  after  .^Vrchbixhup  Oawald'ii 

T»-t'irn  fr'tm  1'»'inr.  wliich  may  be  aup|xi«ed  to  have  been  connectetl  with  it. 

>-.<<i  that  Edgar  *  would  api>eur  to  have  {Mwt[x)ne(l  hia 

•olemnity  eould    l>e  fiiltilled  th.'it  waa  coiitridcred 

!  coronation  of  the  olectof  all  three  ppiviiicen 

_ii  whu  in  t!i»!  pn;5onco  of  l^th  archbidliofui  — 

.  "  ..f  111.-   mI,,,!.   ,,f    Fii'Und — was  orowncil 

'Verrignty  of  the 

lit  theuriea  oboiit 

Uua  wruua4»uu  umj  Lw  mxu  in  Utu  Mciuuriaia  u(  -S.  iJuuatan,  pp.  Ill,  314, 
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tlie  Eoglinli. 


I  king 


If  the  extinction  of  the  smaller  royiilties  opened  the  way 
peniianeut  consolidation,  tlie  long  struggle  with  the  Danes 
prevented  that  tendency  from  being  counteracted.  The  at- 
tempts of  Ethclwulf  to  keep  central  England  through  the 
Ogency  of  Mercian  and  East  Anglian  subject  kings  signnlly 
failed.  It  was  only  Wessex,  although  with  a  far  larger  sea- 
board, that  successfully  resisted  conquest.  Mercia  and  Nortli- 
unibriu,  though  conquered  with  great  slaughter,  and  divided 
by  tlio  victorious  Norsemen,  exchanged  masters  with  some 
equanimity,  and  the  Danes  within  a  very  few  years  were 
amalgamated  in  blood  and  religion  with  their  neighbou 
The  Duuiah  king  of  Blast  Anglia  accepted  the  protection 
the  West  Saxon  monarch,  and  Mercia  was  brought  back 
sllegiunce.  Alfred,  by  patient  laborious  resistance  as  well 
by  brilliant  victories,  asserted  for  Wessex  the  dominion,  as  \ 
grandfather  had  the  hegemony,  of  the  other  kingdoms ;  and 
son  and  grandsons  perfected  his  work '. 

It  could  not  fail  to  result  firom  this  long  process  that  the 
character  of  royalty  itself  was  strengthened.  Continual  war 
gave  to  the  king  who  was  capable  of  conducting  it  an  uni^ 
termitted  hold  and  exercise  of  military  command  :  the  kings 
the  united  territory  had  no  longer  to  deal  alone  with  the 
of  their  ori^nal  kingdom,  but   stood  before  their  subjects 

^^^^.     In  connexion  with  thii  process  of  consolidation  occun  Ihe  coanrilj 
AVihtbordciislane  (Wilbarstone)  in  NorthAmptonxhiTe ,  held  t)etwwn 
ye»ra  966  and  975,  in  which  meuurea  were  taken  for  bringint;  tlie  D»a 
l«w  into  banuony  with  the  reel  of  the  kingdom,  nnd  the  laws  were  ca 
finned  in  what  ia  calle«t  the   Supplemmtum  Legum   Eadgari :  Subui] 

|>.  I93>  ,  , 

'  The  Btory  that  Egbert  after  hia  coronation  >t  Winchester  direct 
that  the  whole  state  shonld  bear  the  name  of  England  ia  mythical, 
originatet  in  the  Monastio  Annala  of  Winchester,  MS.  Cotton,  Dnm. 
xiii ;  extmcls  from  which  are  printed  in  the  Monasticon  AngUcanuiii, 
30J.  '  Edixit  ilia  die  rex  Egbertus  ut  ineala  in  postcnun  Tocarctur  AngU 
et  qni  ,iuti  vel  Sazones  dicebantur  omnefi  communi  nomine  ADf;U  1 
corentur.'  On  the  names  Knglanil  and  Fjiglish,  «ce  Freeman,  Nor 
C>anq.  i.  App.  A.  The  era  of  Egbert's  aequisitiun  of  the  duailMi,  by  wb 
he  dates  some  of  his  charters  to  Wincbuster  (Cod.  L>i[il.  uxxxv,  nu 
roxxxviiij,  must  be  a.d.  S16  ;  and,  if  the  dncatua  be  really  a  liretwalili 
may  be  marked  by  hia  com^uvxt  of  West  Wales  nr  t'omwall,  which 
placed  by  the  Chronicles  in  A.U.  Si  J,  but  Ijelongs  prwperly  to  ,\A>.  815.  At 
thia  period  however  Kenulf  of  Mervia  was  still  in  a  more  oommandim; 
pontion  than  Egbert. 


f^j^ 


ft¥*^. 
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we  nil«>r!*  over  neiglilionriiii^  Htati* ;  the  council  of  flieir 
w»«  oompuaiH)  no  louger  of  men  ns  noble  itnd  nlinoKt  as 
iadffpendent  «s  tiirmaelves,  ealdonn&n  strong  ui  the  iitfection  of 
dxir  trilies  and  enabl<Mi  by  union  to  mnintain  a  hold  over  the 
kin^  hat  of  members  of  tiie  i-oyal  house  itself,  to  whom  tlie 
king*  had  doputeil  the  governroeut  of  kingdoms  and  who 
■trrngtbetiad  ratlicr  thmi  limited  their  persoiinl  authority'. 
^  M  the  kingdom  becnme  united,  the  royal  power  Increased, 
•nd  this  power  extending  M-ith  the  extension  of  the  territory, 
roT«lly  bt-caint"  ftrritorial  alwi.  The  consolidated  realm  enters 
into  conttnoutol  politics  and  borrows  somewhat  of  tlie  imperial 
ibmi  ksd  spirit ;  and  tliis  brings  on  some  important  changes. 

71.  Tbe  (mrlicst  Icgisliitioii  exhibits  the  kin^;  as  already  in 
a  positioa  iu  which  personal  preeminence  is  secured  and  fortified 
hf  teg«l  provisions.  In  the  laws  of  Ethelbert  the  king's  nmiul- 
Ifri  ia  fixed  at  fifty  sliillings,  that  of  the  tori  at  twelve,  and 
tkat  of  the  cei>rl  at  six  ;  and  wrongs  done  to  meinliers  of  his 
hcwehtJd  are  punished  in  proportion '.  These  lows  mention 
BO  wergild  for  the  king,  but  it  seem.s  probable  that  if  there 
wc>«  one  it  also  would  l>e  calculated  on  a  like  scale.  A  century 
U««r  the  laws  of  Wihtrsed  direct  that  the  king  is  to  be  prayed 
far  wilbout  command,  that  is,  that  intercessiou  for  him  shall  be 
part  of  the  ordiuary  seiTice  of  the  church ;  his  word  without 
oaiii  is  incontrovertible,  and  even  liis  Ihegn  may  clear  himself 
br  his  own  oath.  Tlie  king's  mundbyfd  is  still  fifty  shillings '. 
Tb«  laws  of  Ini  king  of  Wcssex,  wlio  was  contemporary  with 
nrihtned,  show  that  in  that  conquering  and  advancing  kingdom 
^ne  tendwicy  was  more  strongly  developed.  If  a  man  fight  in 
Bh«  king's  bouse  both  his  life  aud  property  lie  at  the  king's 
m«rcy  ;  the  king's  geivat  may  '  swear  for  sixty  hides ; '  his  Imrh- 
btyc*  is  a  hundred  aud  twenty  shillings  *.  But  in  the  reign  of 
Alfrrd  the  king's  horh-bryef  or  mundbyrd  was  five  jiounds,  his 
.Ijryt*  a  hundred  and  twenty  shillings,  whilst  that  of  the 
r,.ni  w»»  only  five".     The  value  of  the  protection  given  by  the 

•  8m>  Mr.  Rolirrtwii'e  esBov  on  the  kint''"  Hn  ;  HUU  Esmyi.  pp.  1 77-189. 
^    •  KtMlxTl.  \S  8,  15.  4c.'  •  Wlhtnea,  ((  I,  j,  16,  10. 

m  •  !■«,  $|6. 19,45. 

'  .ilhvd,  {{  j,  40.    'Ilm  lii>.t  mciuioii  01  treuoc  in  the  S«xnn  Uw  or 
^^>U  I.  O 
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higher  classes  rises  in  proportion  to  that  given  by  the  king 
whilst  that   of   the   simple   freeman   remains  as  before,  or  14 
nctually  depressed.     It  is  by  the  same  code  that  the  relation 
lietweeu  the  king  and  his  subjects  is  deiined  as  that  between 
lord  and  dependent ;  'if  any  one  plot  against  the  king's  life, 
himself  or  by  horbouring  of  exiles,  or  of  his  men,  let  him 
liable  in  his  life  and  in  all  that  he  has.     Tf  he  desire  to  prove 
liintseir  true,  let  liim  do  so  according  to  the  king's  wergild, 
also  We  oixlain  for  all  degrees  whether  tcnl  or  etorl.     He  wl 
plots  against  his  lord's  life  let  him  be  liable  in  bis  life  to  bis 
and  in  all  that  he  has,  or  let  him  prove  himself  trne  according 
to  his  lord's  wpf ','     The  law  nf  Edward  the  elder  contains 
I'xhortation  to  the  witaH  for  the  maintenance  of  the  public 
peace,  ill  which  it  is  ])roposed   that  they  should  '  be   in   tlu 
fello\\'ship  in  which  the  king  was,  and  love  that  which  he  love 
and  fhuu  that  which  he  shunned,  both  on  sea  and  land':' 
cleai-  reference  to  the  relation  between  the   lord  and  his  d 
pendent  as  expressed  in  the  oath  of  fealty.     The  sanie  king. 
A.  D.  921,  received  the  submission  of  the  East  Anglian  Diui« 
on  the  same  condition :  '  they  would  observe  peace  towards  all 
to  whom  the  king  should  grant  his  peace,  both  by  sea  and 
land ' : '  and  the  people  of  Northamptonshire  and  Cambridge 
Fhire  especially  chose  him  '  to  hlafbrdt  and  to  mundbora.' 
placing  themselves  under  his  personal  protection.     The  principle 


the  oontinent  occurs  in  the  Capit.  de  partibui  S«xonue,  c.  11  :  'Si  qu 
ilomino  regi  infiJcUs  apparnerit  cspitali  sententia  puoietur;'  Perts,  ~ 
V.  3g:  ef.  Lex  .Sm.  ib.  p.  6j. 

'  Aifrel,  §  4.     In  the  introduction  to  Ilia  lawa,  $  49.  7,  he  also  except 
treason  from  the  list  of  offence*  for  which  a  !«(  may  be  taken  :  '  In  pr 
culjm   ^MXJunialem   fmend&tioxicm  capere  quam   ibi   tleorcviTunt,  prmc 
prnditioncm  domlni,  in  qua  nuUam  pietatem  ausi  sunt  intueri,  quia  l>ea 
uiiinipotena  nullaai  adjudicavit  contemptoribna  Suis.'     Thiu  ia  referred  I 
at  a  judgment  of  nncicnt  Kynodf. 

'  Edward,  ii.  i,  §  I  j  nlwve,  p.  166. 

'  Thurfertli  the  eorl  and  the  holds  and  all  the  army  that  owed  obetlienn 
to  Knrlhamptoa  (ought  him  'to  hlaforde  and  to  mundboran;'    aU  wh 
were  left  in  the  Huntingdon  country  sought  '  his  frith  atid  his  mund 
byrdc ;'  the  Bjkst  Anglians  swore  to  be  one  with  him,  that  tliey  would 
tliut  lie  would,  and  would  keep  peace  with  all  with  whom  the  i. : 
lc<  !•[>  peace  eilht-r  im  sea  or  on  land  ;  and  the  army  that  owt-'^ 
U>   Uaiulirid|;e   eluwe   him  'to  hlaforde  and   to  niundbont ;  *    1,  i..' ...  .. 
*.!)>.  911. 
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actattid    whb   grentfi-  clearness   in    tht>    Iftw    of  his   son  ' 

i,  in  yrhich  the  oath  of  fenlty  w  generally  imposed ;  all  1 

«K  to  flwe&r  to  he  faithful  to  him  as  n  man  ought  to  Ik*  faithful 

la  hn  lord,  loving  what   he   loves,  shunning  what  he   shuns'. 

Tkie  Bones  of  enactnieats  must  be  regarded  as  fixing  the  date  of 

tk  diuige  of  relntion,  and  may  i>erha|)8  he  intei^ireted  as  ex- 

|i|«fititi^  it.     The  rapid  consolidation  of  the  Danish  with   the 

Ai>|^    uxl    i^xon    population    involved    the    necessity    of    the 

Bafonn  tie  between   them  and   the  king :    the  Danes   became 

^^^Hking's  turn  and  entered  into  the  piil>lic  peace;   the  native 

^^^^Bilt  coalU  not  be  left  in  a  less  close  connexion  with  their 

^^^^K  the  comroendation  of  the  one  involved  the  tightening  of 

''^^Secords  that  united  the  hitter  to  their  native  ruler.     Sorae- 

tUag  of  the  same  kind  must  have  taken  place  as  each  of  the 

fflTrbir  kingdoms  fell  under  West  Saxon  rule,  but  the  prin- 

dfJe  ia  most  strongly  brought  out  in  connexion  with  the  Danish 


ihia  time  accordingly  the  personal  dignity  of  royalty 

more  strongly  marked.      Edmund  and   his   successors 

high  Boouding  titles  borroweil  from    the   imperial  court ; 

Uw  real  dignity  of  king  of  the  English  they  add  the  shadowy 

to  the    empire   of   Britain    which    rested    on    the    com- 

ticn  of  Webh  and  Scottish  princes '.     The  tradition  that 

[Edgar  WHS  rowed  by  eight  kings  upon  the  Dee  is  the  expression 

thia  idea  which  it  was  left  for  far  distant  generations  to 


titlM 
■doptoL 


Uoilrr  Ethelred  still  higher  claims  are  urged :    again  and 
the  witan  resolve  as  a  religions  duty  to  adhere  to  one 

1(1,  iii.  t  I ;  Above,  p.  166. 
n  i* '  rex  Angloruui,  et  curagtiliu  totiui  Britanniae,'  or '  prinii- 
Albiunis,'  or   '  rex    et  rector    totiiia    Britanniae.'     Edre«l  ia 
r,'  '  oyning  and  ca»ere  totiaa   BriUnniae,'  '  baaileiu  Anglorum 
ii?iiU«  Irftrtxirorum  ; '  Eilwy  ia  '  Angul.iaxonntn  baaileui  '  tic,  or 
^  '-tluinhumlirorum    imperator,  pagsnoram  gnbenintor, 

■lalor  ; '  Kiigar  is  '  totiua  Albionia  imperator  Augui- 
:iian,  Nonii.  Conq.  i.  fH%  *•{. 
I'  thu  North  Welsh  took  Eilwanl  for  their  lorJ; 
' '  ■•■  .ancl  lorJ  bj  the  king  and  nnlinn  of  the 
ne  and   Englieh,  and  bv  the  Strsthclyde 
real  force  of  the«o  c>jmmen<Iatioiu   fee 
'  ^^"BH-  '■  h^i  >  '^"'^  Hobvrtaoo,  Scotland,  iu.  ii.  384  aq. 
O  2 
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•dolation. 


eym-hlaford ' :  and  the  king  liirasolf  is  ileclnred  to  be  Christ'i 
vicegerent  nmong  Christiiui  jieople,  with   thp  special  duty  ol 
defending  God's  church  and  people,  and  with  the  consequent 
claim  on  their  obedience;  'he  who  holcb  an  outlaw  of  God  in 
his  power  over  the  term  that  the  king  raoy  hove  appointed, 
nets,  at  peril  of  himself  and  all  his  prop«rty,  agaiuBt  Christ' 
vicegeivnt  who  preserveB  and  holds  gway  over  Christendom  on 
kingdom  as  long  as  God  grnnt^i  it'.'     The  unity  of  the  kingdom, 
endangered  by  Swejii  and  Canute,  is  now  fenced  about  wit 
Banctions  which  imply  religious  duty.     Both  state  and  churcl 
are  in  peril  ;   Ethelred  is  regarded  as  the  representative  of  both. 
A  few  years  later  Canute  had  made  good  his  claim  to  bo  looked, 
on  as  a  Christian  and  national  king.    The  first  article  of 
laws,  passed  with  the  counsel  of  his  witan,  to  the  praise  of  G 
and  his  own  honour  and  behoof,  is  this:  'that  above  all  othci 
things,  they  should  ever  love  and  worship  one  God,  and  nnani- 
mously  observe  one  Christianity,  and  love  King  Canute  witli 
strict  fidelity '.' 

It  is  wrong  to  regard  the  influence  of  the  clergy  as  one 
the  chief  causes  of  the  increaHe  in  the  pereonal  dignity  of  the 
kings.  The  rite  of  coronation  substituted  for  the  rude  ceremony, 
whatever  it  may  have  been,  which  marked  the  inauguration 
»  heathen  king,  contained  a  distinct  charge  as  to  the  imture 
royal  duties  *,  but  no  words  of  adulation  nor  even  any  statemeni 
of  the  personal  sacro-sanctity  of  the  recipient.  The  enactments 
of  the  councils  arc  directed,  where  they  refer  to  royalty  at  all. 
rather  to  the  enforcement  of  reforms  than  to  the  encourageineni 
of  despotic   claims'.     The   letters  of  the  early  Anglo-Soxoi 


the^ 

I 


*  Ethelred,  T.  $  5 ;  Tiii.  Si  i,  .f^-  *  Ibid.  viii.  {  ^l. 
'  C«nute,  i.  5  I. 

*  Aliuve,  \i.  163 ;  where  I  Imvc  protected  diitinctly  aguiut  the  view  of 
Allen,  Prerogative,  pp.  iS-14  ;  »nd  see  Memoriitl*  of  8.  I»n..4t  .„    ,.   7 

"  The  canon  (IJ)  -if  the  legntini;  council  in  A.n.  787 
4f3)  attvmpU  to  proliibit  thu  murder  of  kings,  ao  firigli'  'I 

the  time,  by  enforcing  regulftr  election  and  forbidding  uoiutpinu'^  ;  '  ii«a| 
chri*tiii  domini  ease  valet  et  rex  totins  regni,  ct  her^s  jv\tn!vp,  rjni  ex  J 
legitime  Hon  fuerit  connnbiu  gcneratus,' &c.,  but  til'  ^J 

in  an  exhortation  to  Icingt  ;  the  bifihopi  and  otben  :< 
et  veraciter  absque  uUo  tfanore  vel  adulatione  loqui  v.  lu..,..  t»v.  ,,  _.!•. 
the  kingc  are  exhorted  to  obey  their  biohojia,  to  honour  the  chtmh. 
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aro  fnll  of  oomplaiutB  of  royal  mlabeliavioui';  the  eliis 

kiaj^s  of  the  eightJi  ccntuiy  seeiu  ahnost  to  cancel  the 

mitTj  of  the    hetiefitti  received  from  tlie  jiiireirig-ffttliers  of 

•  venth '.      Fur  from  inaiiitaiuing  either  iu  theory  or  in 

~.uc«  tl»e  divino  right  of  tlie  auouited,  the   prelittes  sceni 

Ijavc  joined  in,  or  ut  least  acquiesced  in,  the  rii2iid  aerius  of 

ts  in  Northuinbria  '.     Alcuiii  mourns  over  the  fate 

otiid  rulers,  but  grants  that   by   tlieir  crimes  they 

joerved    kII    that   fell    on    tliem.     They   are,    like   Saul,   the 

HMUiit«d  of  the  Lord',  but  they  have  no  indefeasible  statuti. 

In  tlie  preaching  uf  peace  and  good-will,  the  maintenance  of 

obedience  to  constituted  powers  Lb  indeed  insisted  on,  but  the 

Xf  of  obeying  the  powers  that  be  is  construed  simply  and 

oitAhly  *.     It  is  only  when,  in  the  presence  of  the  heathen 

Chiistendom  and  kingdom  seem  for  a  moment  to  rest  on 

tbe  support  of  a  single  weak  hand,  that  the  duty  of  obedience 

to  ibo  king  is  made  to  outweigli  the  coiisidemtiou  uf  his  de- 

iBerits.     And  yet  Duustan  had  prophesied  of  Ethelred  that  the 

■word  should   not  depart   from   his    house  until  his  kingdom 

tbmld  he  transferred  to  a  strange  nation  whoso  worship  and 

tangae  Iiis  people  knew  not '. 

Nor  is  it  necessary  to  regard  the  gi'owth  of  royal  power,  as 
diatijiot  from  personal  pomp,  among  the  Anglo-Saxons,  as  Imving 
liecn  to  any  great  extent  affected  by  the  precedents  and  model  of 
the  Frank  empire'.     Athough  the  theory  of  kingship  was  in 

uUnt  coaiuellon  fi-arinj;  the  Lord  and  honest  in  converiUkUuii, 
(*eupt«,  instructed  and  cuinfort^d  by  thu  good  exivm|>lt»t  of  kiiiys 

,  may  prufit  to  the  praine  ami  ),'lury  of  Almighty  Ciod. 

eeially  the  letter  uf  Huniface  tu  EUielbnld,  ConnciU,  &c.  Hi.  3  jO. 

'.  Ac,  iii.  .(76.     Writing  to  Ethelred  of  Northuinhriu  he 
iii<iiui>il»  (icrieriDt  auteoeieiores    ve^tri    reijea  et  principca 
pl«r  lujoaUliAB  et  rapinAi   et  imwunditioa  ....  timete  iUuniui  per- 
;'  p.  ^t)l,     'Qui  aanctiui  legit  acripturu  .  .  .  invcnict    pro 
ua  et  j>opulufl  patriain  purdidisso  ; '  p.  41^3. 
\'\  writer  followed  by  Simeon,  "  deinda  Duuiini 

.  .1   rliow  tho  opinion  of  Uie  age  that  the  tiin!  of 
■c  in  victory,  and  that  war  was  only  an  appeal  In  the 

_         f«l  :«    Uuyo   •ciilo;'    Robcrtgon,  Essayii,  p.  jo8.     The 

^iS^pIo  \i%\i*  eipre«rtHl  iiiii^ht  bo  extotidod  «lill  further;  there  were  no 
\m)gnlf  J»rt  «t«-pt  Lh''  kiiigx  ill  fiielu. 
~    '  Flor.  NVlg.  ad  aon.  101 'i.  *  Allen,  Prornpitive,  p.  JO. 
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Oaul  perhaps  scarcely  less  exalte<l  than  at  Constantinople,  the 
pi-actico  waa  very  different,  for  the  Merovingian  puppets  wero 
set  up  nnd  thrown  down  iit  plensure.  But  during  the  eighth 
century  the  influence  of  England  on  the  continent  wa«  greater! 
than  that  of  the  continent  on  England.  The  great  inissionnries 
of  Germany  looked  to  their  native  laud  as  the  guide  and  pattcra 
of  the  country  of  their  adoption.  It  is  only  with  the  Karolingiau 
dynasty  that  the  imitation  of  foreign  custom  in  England  could 
begin ;  but,  even  if  the  fact  were  far  more  clearly  ascertained 
than  it  is,  the  circunistauces  that  made  it  possible,  the  crentioai 
of  national  unity  and  the  need  of  united  defence,  were  much 
more  impoi-tant  than  a  mere  tendency  to  superficial  imitation. 
The  causes  at  work  in  Oaul  and  Britnin  were  distinct  and  thi 
results,  in  this  point  at  least,  widely  different. 

72.  As  the  personal  dignity  of  the  king  increased  and  tliej 
character  of  his  relation  to  bis  people  was  modified,  his  officii 
powers  were  developed,  and  his  functiou  as  fountain  of  justico 
became  more  distinctly  recognise*!.     The  germ  of  this  attributaj 
lay  in  the  idea  of  royalty  itself.     The  iieace,  as  it  was  called  \ 
the  primitive  alliance  for  mutual  gootl  liehaviour,  for  the  |K<r- 
formanoe  and  unforcemeut  of  lights  nnd  duties,  the  voluntni 
restraint  of  free  society  in  its  earliest  form,  was  from  the  bc' 
ginning  of  monarchy  under  thu  protection  of  tlle  kilifj.     Of  thi 
tlireo  classes  of  oflcnces  that  came  under  the  view  of  the  law  ', 
the  minor  iniractiou  of  right  was  atoned  for  by  a  compeusatioi 


4 


■  Willi*,  Stnfrecht,  |>|>.  i.ssmi.,  364  m|.  ;  WaiU.  IJ.  V.  G.  1.411:  "Tlu 
peocB  it  the  relation  in  whicli  hU  «t»nil  wliilut  anil  in  tu  far  as  all  oiintiiiun 
in  the  union  and  in  the  right  on  which  the  cuuimunity  renin.  He  whu  act 
against  thia  ooinuiit&  a  broach  of  the  peace.  The  breach  of  the  }Hfaa«  it 
uiiright ;  the  tranii|rrei<nion  ai,'ain«t  right  i»  a  breach  of  the  jicacc.'  Hi 
who  ifins  AirninKt  one,  un»  a^ain«t  all  ;  and  no  innn  mav  '  ' 
wrongK  until  he  ha-i  appealefi   to  the  gourilian.^  of  the  {" 

Hence  the  {n-ace  ia  the  great  check  on  tliu  pp"  '^ '"  ■  • 

feiiiU,  and  ttie  so-called  Us  laliimu.     I  think  '  ki 

high  a  view  of  the  jMiwer  of  the  .\nglo-Saxon  kii  p4 

S«i  8chniid,  Ocsctze,  p,  584  ;    (Incint,  VerwultniignrBchl,  i.   id.     On 
whole  Hubjoct  of  Anglo-Saxon  criminal  proceJnro  aee  Mr.  Ljtughlin't  KmaJ 
in  the  KsMtya  on  -Vnglo-Saxon  l.*w,  pp.  a6j  »q. 

'  K.  Maurer,  Krit.  IVIwraehnu,  iii.  26  aii.  ;  nctlimnnD-Hnllwc^,  Civil 
proMK,  iv.  i5  k]. ;  .Schrnid,  (icietxe,  |>.  ftlSn  i  I'altjravc,  Commonwcitlt' 
p.  104;  Waitc,  D.  V.  n.  I.  411 ;  il.  40. 
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to  tbe  injttred,  the  /«<  with  which  his  individual  gootl-will  wns 
i*4iemcd.  and  by  n  pajnueiit  of  equal  amoujit  to  tiio  king  by 
«ttd>  the  offender  bought  back  his  admission  iuto  tlie  public 
fCMie'.  The  greater  breaches  of  the  peace  arising  either  from 
irfiaal  to  pay  the  fines,  or  I'rom  the  conimissiou  of  otfeuces  for 
vLicb  fines  were  inadequate,  were  punished  by  oatlawry ;  the 
dlmder  was  a  public  enemy,  set  outside  the  law  and  the  peace ; 
Ub  adTCTBary  might  execute  his  own  vengeance,  and  even  com- 
Boo  boapitality  towards  him  was  a  breach  of  the  law,  until  the 
kiiqr  restored  him  to  his  place  as  a  member  of  society ".  The  H"  ro"»i 
tBia  class  of  onences,  which  seemed  beyond  tJie  scope  of  out-  rwonoj  an 
Uwiy.  and  demaDded  strict,  public,  and  direct  rather  than 
lacaal  and  private  punishment,  were  yet  like  the  former 
opable  of  composition,  the  acceptance  of  which  to  a  certain 
ktent  'depended   on   the   king  as   representing    the   people  ^. 

the  king  is  not  only  the  executor  of  the  jicace,  but  ^"Jf}"'' 
in  its  authority  and  claims.     But  this  iKtsition  is  far  U")  i>«««il 


that  of  tlie  fountain  of  justice  and  source  of  jurisdiction, 
guarantee  was  not  tlie  sole  safegmird  of  the  peace : 
had  ita  peace  as  well  as  the  king ' :  the  king  too 
\mk  a  distinct  peace  which  like  that  of  the  church  was  not  that 
of  titc  country  at  large,  a  siiecial  guarantee  for  those  who  were 
itader  t^xMUul  ]>rutectiou  '. 

Tbo   gritk',  a   term   which  comes  into  use    in   the   Danish 


'  K.  Mmucr,  Krit.  UeberochBH,  iii.  45  ;  LI.  Hloth.  and  Endr.  }$  11,  i], 
la^  H  y  6,  7,  10  :  Sohmid,  Geaetxe,  p.  679. 

*  AUiBlatMi.  ii.  j  10,  3.      Edgar,  i.  {   3  :  '  et  >it  utla^,  id  eat  ezul  vel 
«l«a£-  niu  pax  ei  putrUni  concedftt.'     Ethelred,  viii.  J  1. 

''.    {  7,  '  >il  ill  arbitriii  re|;ia  sic  viin  sic  ninn,  iiicut  ei  conJoiiare 
Aihii  Ini,  {  6  ;  Edmund, ii.  (6;  Elhclred,  iv.  {  4;  but  compsra 
Inltud.  i  49.  7;  M  ^vcn  above,  p.  194. 

nand,  iii.  (  1  ;   Edgar,  i.  ii  ],  3  ;  iii.  7;   Ethelred,  iii.  3  ;  Canute, 
I;,  lo. 

*  Hcluulil,  GetetEe,  p.  584. 
■\H>  [gridh]  ii  pm|)erly  tlic domicile,  Vigfrtason  (Icelandic  Diet. ».  v.), 
naequently,  atylum  ;  then  ttuw  or  peiujo  limited  to  place  or  time  ; 

rid,  Geactze,  pp.  •;S4,  604.  .S-i  ClKircli-yiith  Li  «iiuutiniffi  used  for 
Mnetnary:  but  it  rully  ine&na  an  luueh  lu  Cburoli-fritli,  the  pence  and 
■  tfOBby  whii'li  the  law  ■.•"■tnintef-  to  llioae  iin<l<T  llie  i'hiircli'»  pruti<ction. 

iilin  under  thrw  bcatlx  : 

palace    and    pict^inctii ; 

'U  niMi   i•»llv/li^,  i."i  . -,  liaya  ot'  public  geinuta  and 


riie  iteople 

tAai  IdUi  tJtn 

or  pmteo- 
tion. 


Stimlal 


[CMAF. 


CoMlihitirmal  Ifiatar^. 


struggle,  is  a  limited  or  tociilisecl  peace,  uudei-  tho  special 
guarantee  of  the  iuJividuul,  aud  differs  little  from  the  i>roteclioii 
im]ilied  in  the  viuud  or  per«ouul  guardiaiit-hip  which  npiwurs 
much  earlier ' ;  although  it  may  be  regarded  aa  another  tnurk 
of  territorial  devt'lojmieut.  \AT)en  the  king  becomes  the  lonl, 
jwtron  aud  mufulborh  of  his  whole  people,  they  pass  from  lh« 
aucieiit  uatioual  peace  of  which  he  is  the  guardian  uito  the  closer 
l>ei-boiiul  iir  teri'itorinl  relation  of  which  lie  is  the  bource.  Tho 
peace  is  now  the  king's  peace'';  although  the  ffritJi  aud  the 
Mund  Rtill  retaiu  their  limited  and  IocaI  a]>plicatiou,  they  entitle 
thi'ir  postepsor  to  no  higher  rightn,  they  do  but  involve  the 
transgressor  in  more  special  penalties  ;  the J'rith  is  enforced  by 
the  uatioual  officers,  tho  (/rith  by  the  king's  personal  servants  ; 
the  one  is  official,  the  other  personal  ;  the  one  the  busincsa  of| 
the  country,  the  other  that  of  the  court ',  Tho  special  peace  i*. 
furtlier  extended  to  places  where  the  national  {>eace  is  not  fully. 

courW,  apecial  gatherint^s  nt  drinking-parties,  aalee,  miu-ket*.  guildl,  Ac.  I 
Mid  tho  times  wlien  tin.'  fynl  ii  BUinmoned ;  (3)  Persoru;  clorgy,  widnwn,  | 
And  nuns;  Genetzc,  p.  s^S  ;  GmfUt,  Verwnltgar.  i.  j8,  31).  The  euriouij 
ejmctnii'nl  of  Ellielred,  iii.  §  i ,  diatinsuisliuig  the  giith  of  the  king;,  thnt  I 
of  the  caldomiftn,  that  given  in  the  burh-iuoot,  tlie  wn|>cDtske  aud  tho 
aleboiue,  with  different  fines  for  breach,  i«  very  notewortliy. 

'  Gueist,  VerwaUungiirtvlit,  i.  26.    The  original  meaning  of  mttml  ii  taid 
to  be  haiiil,  Si-hniid,  Gcsetze,  p.  634  ;  but  it  also  ha«  the  inehninjf  of  word,^ 
«ernio  ;  and  of  palria  potrrtat ;  Waitz,  D.  V.  G.  i.  55. 

*  E'tnard,  ii.  i,  §  i  :  '  Im^uiiiivit  itaque  qui  ad  eniendationem  vc-lit  rediro,| 
ct  ill   8iieiet«t«    (lenimnere   iju&  ipse  sit.      Kduiiind,  ii.  S  7  :  '  Pax  rogi--.' 
^^co  Gneiit,  Verwaltiingsreobt,  i.  j6;  Self-government,  i.  J9  ;  K.  Maurer,! 
ICril.  I'eberM'hau,  iii.  46. 

'  The  king's  hand-grith,in  the  law  of  Edward  and  Gutbmm,  {  i,  mostf 
mean  the  king's  »iun<f ;  the  tjiecial  peace  given  by  the  king's  hand  ;  aee  ' 
tiiu  IClhi'lred,  vi.  J  14  ;  and  tlic  'pax  qiiam  uiouu  sua  dederit,'  l.'anut<-,  i. 
6  i.  3.      To  lhi8  Ijehin^B  aliw  the  chapter  uin  the  Puj-  rrf/M  iu  the  laws  i»f 
I'.dward  the  C'lmfesior,  in  which  the  (icaoe  of  the  coronatinn-diiys,  that  ii»,l 

a  week  iit  ICaster,  Whitoiuitiileand  Christinas;  the  peaoc  .f  ''■•    • /rrat 

highwayn,  Watling-slrcet.  Ikcuild-street,  Krinin-otreet,  ai;  aii<l| 

the  ix-ftce  of  tlie   navigable  riviTB,  ore  protected  with  hj.  vha 

distiiigui»h  them  from  tin'  cunimun-law  jteace  of  the  country,  which  ahm  it 
the  king's  ]>eace.  Resides  these  there  is  a  foiirtli  peAce  calletl  tho  king'*^ 
hauih-H'ttlile  (/rith,  and  one  j,'iven  Uy  the  king's  writ,  which  aii«*er  motd 
oloiwly  to  the  idea  of  tho  wuhd  an  {letfoiiiJ  protection  ;  aud  with  this  1 
oonneotcd  ihe  original  ple.-t>  0/  the  crown  isoe  below,  p.  30.';  .  OUm 
oflanoo  ufjitiiist  the  peaci.'i  and  tliu  (pr'^tection  of  <ither  roads  and  river 
belong  1^1  the  \icw  of  the  local  court*,  tho  shire  and  tli.  .iuriff,  al«i 
though  loll  lrs«  I'losrly  tclate<l  tn  tlie  king's  (loace  and  j  CtJ 

lilanvilt,  do  U-yij.   i.  I  ;   LI.  lidw.  t'ouf.  }  I  J;   PalgTave,   i  ■  alth 

pp.  384,  185. 


"ftrw. 
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)«and(d  for  :  th«  great  highways,  uu  which  cjuestions  of  local 
jndktioa  might  iiHe«  to  the  delay  of  justice,  nre  under  the 
kia^a  fttteu.  Du(  tlie  i)i'oc(*S8  by  which  the  iiAtiuiinl  (teHce 
k^MM  ihe  king's  [wacv  is  iilniOHt  imperceptible  :  and  it  i»  very 
|iidB»Uf  tbiit  -we  Arrive  at  the  time  at  which  all  peace  aud  law 
M»  fupiMMed  to  die  with  the  old  1<iiig,  and  rise  agaiu  at  the 
{■Qclanikliaii  of  tlio  uow'.  In  Auglo-Saxou  timeH  the  transition 
^^M  Mkialy  important  os  touching  the  organisation  ol'  jurisdiction. 
^^B«  optional  officers  now  execute  their  functions  aa  the  king't* 
^BSctra.  aod  executors  of  hia  j^ace;  the  sliire  and  hundred 
Hipnrta,  altbougk  tliey  still  cnll  the  peace  their  own,  act  in  his 
oaar ;  tl>e  idt^  gains  ground  and  becomes  a  form  of  law. 
OfiaocBs  f^jainot  the  law  become  offences  agiiinat  the  king,  iui<l 
^^^  Ctime  of  dinobedience  a  crime  of  contempt  to  be  expiated 
^Bgr  »  ^Bctal  aort  of  fine,  the  oferhyrntate*,  to  the  outraged 
^^pi{)Mty  of  the  lawgiver  and  judge.  The  firt<t  mention  of  the 
^H^MymoHC  occurs  in  the  laws  of  Edward  the  elder'.  It  is 
prpl»ble  that  the  reforms  which  Alfred,  according  to  hia 
iw|$Tapber.  introduced  into  the  administnitiou  of  justice  hitd  a 
tendency;  and  tliese  two  reigns  may  be  accepted  as  the 


|ioac«. 


clnllv  i>aa 
iiihaDlfl. 


,..,.__:_. .,. . .  ,1,,.  fnuuuin  of  joBtice ;  therefuro  the  stream  ceiwed 
wat  covered  by  the  tomb.  Tlic  judicial  bench 
I.  Such  WM  the  ancient  dootriiie — a  Juclrino 
iSB  recQgiiiaed  tn  An)<io-Normaa  England;'  Palgrave,  Normamly  and 
KMgluui,  iiL  |()3-  Speakiui;  uf  the  ipecial  protections  abuve  referred  tn, 
Ui«  taar  writer  saya:  '  Suinetiiue  after  the  Con<[uei>t  all  these  special 
pni^cctMiui  were  mplaccsd  by  a  j^enerul  proclamation  of  the  king's  peace 
•Uah  WM  madi  <'umuiunily  usjiented  to  the  acceasiuu  uf  tliv 

■■V  mnnfril,  &■  :   jipX'tainaliun  was  ci>U(«idered  to  be  in  fierce 

tlvfte?  !>.«  .*.,...,,  ',f..   .:,-,  a^  ^J^^  brin;,'  any  disttirber  uf  the  public 

tawj  So  much  importance  \vu9  attached  U)  the 

canar  of  John,  otfence«  cuumittod  during  the 

illlun^niuw.  or  y  ng  iietweeu  the  day  of  the  death  uf  the  luxl 

,  MMwrai  and  tht  .  ■.:  of  his  aucceasor,  were  unpuiiixhable  in  thoae 

■liQM  autiiurily  waa  derived  &om  the  Crown;'  Conimouwealth, 


iHi 


.  de  anJire     iiiuwer*  to   tho  later  over- 

;  it  i>  inarki-'il  by  Kjrccial  pennlty  in  the 

i(i..J  ..t  i:irttice,  atceptinij  another  iiian'^ 

^  (leuce,  «o\rading  the  king's 

uf  thieves,  xai  disobcdii-'Dce 

*  ir«rUe,  p.  63S. 

iiiicl,  ufcrhyniesee  r«^  cul{i»  e«t  ;*  Etl- 


Constitutional  Iliatonf.  [cka 

the  change  of  idea  seems   to   have  hecome 
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Ikti  idoA  of 
royiU 
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Rtfyjil  Jnri*- 
(fictitio  over 
llto  t«DAnta 
ut  folUuid. 


period  at  which 
permanent '. 

73.  But,  nltliough  it  may  be  convenient  to  nccept  tltis  approx 
niatiou  to  a  date,  the  influence  of  the  idea  may  Iw  traced  maol 
furtlier  back.  The  administration  of  the  peace  is  inseparable 
from  the  exercise  of  jurisdiction  ;  those  who  are  In  the  national 
peace  are  subject  only  to  the  national  courts ;  those  who  are  id 
the  church's  grilh,  are  also  in  the  church's  (»en ;  those  who  arJ 
in  the  king's  mund,  are  under  his  cognisance;  those  who  arl 
amenable  to  any  jurisdiction,  owe  suit  and  service  to  the  coui-tJ 
of  tlie  jurisdiction  ;  when  all  arc  in  tlic  muttd  or  ijrilh  or  friM 
uf  the  king,  he  is  the  supreme  judge  of  all  persons  aud  over  all 
causes,  limited  however  by  the  counsel  and  oouaent  of  his  un'tanl 

In  regard  to  tlie  holdei-a  of  fdklund,  the  special  royal  juriM 
diction  must  have  been  much  older  than  the  time  of  Alfred! 
as  these  tenants  were  liable  to  special  burdens  payable  direct]] 
(o  the  state,  and  as  the  profits  of  jurisdiction,  which  were  cuuntefl 
among  thesM;  burdens,  were  Lnsepirable  from  jurisdiction  itselfl 
it  is  probable  that  (he  jurisdiction  of  the««  lands  was  adminiiitereJ 
by  royal  officers,  not  necessarily  separate  from  the  business  ol 
the  luindred  courts,  but  as  a  jwrt  of  their  work,  having  npeciM 
reference  to  the  king's  iuterests '.    They  would  be  from  tlie  fira 

'  The  (xineluding  dupter  of  Amer'a  Life  of  Alfred  (M.  H.  11.  p.  ^c^n 
(pves  aoue  iinportuit  data,  not  only  as  to  the  participation  of  the  kiqa 
in  jndicatnre,  but  aa  to  the  ooinpo«ition  of  the  local  court*  in  hia  ili^n 
lie  nobileg  and  ignobilex,  the  eotlB  and  ceorU,  were  constantlr  diiia(aa^a| 
in  the  gemots  'in  conciduibun  cijmituiii  et  praopositorum;'  a  pro4|^^| 
eiildorman  and  gerefa,  eorl  aud  ceorl,  had  their  places  in  these  oi^^^ 
None  of  the  suitoni  were  willing  to  nllow  that  what  the  enldnruien  adl 
gerefitn  delcnuined  was  true;  a  proof  that  although  the  officers  luigM 
declare  the  law  the  ultiuiato  detemiinAliun  rested  in  each  case  with  thl 
riiiturs.  This  caused  a  great  numlier  of  causes  to  be  brought  iK'fnre  thl 
king:  he  nummoned  the  faulty  juilijcn  Ix'foro  him  and  corcfulK  * 

into  eucli  case  ;  nr  examined  tlium  thn<ii^'h  his  incfscn^ers  ;  irr  ^  tk 

he  found  them  guilty  that  they  should  either  resi^'U  tlie  oftic. l\d 

had  committed  to  them,  or  devote  themselves  tt>  the  study  of  e'luitjB 
We  loam  from  thix  that  the  appuintmeutii  \n  the  sheritfduTns  and  ealdcM 
manshipg  were  made  by  him,  nut  by  election  of  the  [wople;  and,  M 
ignorance  was  the  excuie  of  their  idn,  etiuity  the  object  of  their  enfonMll 
study,  tbnt  it  is  clearly  in  the  declaration  of  taw  not  in  tliu  dotrrniinatifia 
of  suit*  that  they  were  faulty.  Tlie  same  general  oiiiiJusion  results  fnn 
the  reading  of  bin  laws,  I 

'  In  the  Salian  Mallu*  (almvo,  p.  ,>i9),  the  thungiiius  notvd  i>n  livtuil 
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ill  the  jMiace  of  the  kiug  rather  than  ui  that  nf  the  hundred. 
\\Tjen,  howevor,  folklands  were  turned  into  Jiooklauds  in  fuvuur 
of  either  churches  or  individuals,  and  all  their  obligations  save 
the  trinoda  necessitat  transferred  with  them,  the  profits  of  juris- 
diction and  jurisdiction  itself  followed  too.     Such  jurisdiction  as  Pri«t«  jo--1 

111  -1  iiir/-ii.  *  ri  rijfdtetiot 

hud  lieen  exercised  on  behalf  of  the  king,  in  or  out  of  the  pojjuliir 
courts,  was  now  vested  in  the  recipient  of  the  grunt.    This  may 
have  been  a  very  eiirly  innovation.  The  terms  gae  and  toe ',  which  Su ud  1 
imply  it,  are  not  found  until  late  in  the  period,  but  occur  almost 
univenially   in  Norman  grants  of  confirmation,  as   describing 
definite  immunities  which  may  have  been  only  implied,  though 
uecesBiirily  implied,  in  the  original  grant,  and  customarily  re- 
cognised under  these  names  '.     The  idea  of  jurisdiction  accoin-  On 
paujnng  the  ]>o88e8sion  of  the  soil  must  l>e  allowed  to  be  tlais  wn 
ancient,  although  it  may  be  (juestioned  whether,  except  in  tiie  th« 
large  territorial  lord8hi]>8,  it  was  actually  exercised,  or  whether  im 


nf  the  nation,  the  aaoebaro  looked  after  the  interests  of  the  king.  In  the 
I  iter  county  court,  aome  auch  diviiinn  of  dutie*  and  intereata  inuit  have 
<.'X>gled  between  the  ■heritT  .%nd  tho  coroner;  and  in  the  Anglo-Saxon 
liiae,  there  may  have  been  a  hundred-reeve  a>  well  tu  a  hundredn-ealdor 
aUive,  p.  iij).  Vet  in  the  county  eourt  the  sheriff  was  noiiiinaled  by 
ttie  crown,  the  coroner  choucn  by  the  iwople ;  and  earlier,  the  enldoniian 
wa*  appointed  by  the  king  and  witan,  the  sheriff  apparently  by  the  kiir^ 
alone.  And  it  ia  extrruicly  difficult  to  diatinguiiih  Iwtwcen  the  dutien  uf 
the  alieriff  exccutin),'  the  ]>eaoe  ai  the  oSiccr  of  the  nntioii,  and  collecting 
the  revenue  aa  steward  iif  the  king. 

'  Sar,  or  Racu,  eerina  to  int-sn  litijjiition,  and  KiScn  to  mean  jiirisdictiun  ; 
ihe  former  fiouj  thtr  thing  (»acu)  in  dispute  ;  the  latter  fn'iui  the  aeeking  uf 
redrea;  but  the  form  ia  an  alliterative  jingle,  which  will  nut  bear  close 
aualyaia,  Kcmble  refers  aacu  to  the  preliminary  and  initiative  proeeaa, 
and  aAcn  to  the  right  of  invoatigation  ;  Co<L  Dipl.  1.  p.  xlv.  Ellis  m&kea  «ric 
ihe  juriadiction,  and  *iie  the  territory  witliiii  which  it  wa*  exercised ;  In- 
trod.  i.  273.     See  also  .Schmid,  Gesetie,  p.  654. 

'  Keuible  C.  D.  i.  p.  xliv)  renuu-k>,  that  except  in  uue  i|U»lionable 
grant  of  E<lgnr,  nac  .ind  aoo  are  never  mentioned  in  charters  liefuru  the 
rci^Ti  of  Edward  the  Confecsor;  and  concludes  that  'they  were  so  inherent 
in  (he  land  as  nut  to  require  [wrticiilarisation  ;  hut  that  under  the  Nor- 
nians,  when  every  right  and  privilege  must  bo  strnggletl  for,  and  the 
eontequencea  of  tlie  Nonuan  love  of  litigation  were  hitterly  lelt,  it  hecauie 
a  matter  of  necessity  to  have  them  not  only  tacitly  recogniaed  but  solemnly 
rcoorded.'  Hie  idea  tliat  the  nutnor  originates  in  the  gradual  acquid- 
tii'ii  l>y  one  family  of  a  hereditary'  right  to  the  headship  of  the  towni>hip 
uiiil  the  Hcciuniilatiou  in  thnt  eiipaeity  of  landa  and  junadiction,  does  not 
fwiii  lit  have  anythin;.'  t*>  reiNniimend  it.  In  fact,  within  hiatoric  times 
the  heaflman  nf  the  t^iwnflliip  »\ih'r  not  occupy  n  piwitton  of  juriadiction, 
•imply  one  of  police  «(.'eney 
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the  proprietor  would  not  as  a  rale  satisfy  himself  with  tlie  proiifl 
of  juris<liction,  and  trantjuct  the  business  of  it  through  the 
ordiniiry  courts.  It  is  probable  that,  except  ui  n  very  lev 
sj)ecial  cases,  tlie  »ae  and  soc  thus  grautod  were  before  Xi 
('onquest  exemjitions  from  the  hundred  courts  only,  and  na 
I'rum  those  of  tiie  shire ' ;  and  that  thus  they  are  the  liasis 
tlie  mauurial  court-leet,  as  the  mark -system  is  that  of  the  cuu 
baron.  There  is  no  evidence  of  the  existence  of  a  doniesti| 
tribunal  by  which  the  lord  tried  the  offences  or  settled  the  di| 
putes  of  his  servants,  serfs,  or  free  tenantry ;  he  satisfied  hims 
with  Hrbitmting  in  the  latter  case,  and  producing  the  ciimiiu 
in  the  public  courts '.  liut  when  grants  of  «ac  and  toe  bec<ir 
common,  these  questions  would  swell  the  business  of  Lis  privsll 
courts,  and  his  jurisdiction  would  apply  as  much  to  those  wh 
were  under  his  personal,  as  to  those  wi»o  were  in  his  territoria 
protection.  By  such  grants  then,  indirectly  as  well  as  dlrectt] 
large  sections  of  jurisdiction  which  had  been  royal  or  uatinna 
fell  into  private  hands,  and  as  the  tendency  was  for  all  Is 
ultimately  to  become  booklaud,  the  national  courts  became  mot 
and  more  the  courts  of  the  landowners.  The  ancient  procc 
WHS  retained,  but  exercised  by  meji  who  derived  their  title  frofl 
jnruiiciiuu  the  new  source  of  justice.  Their  jurisdiction  was  further  mo 
fied  by  enactment :  as  the  thegn  had  »or.n  over  his  own  men,  Ih 
king  had  »ocn  over  his  tluigiis ;  none  but  the  king  could  exetf 
cisc  or  have  the  profits  of  jurisdiction  over  a  king's  thegn ' ;  noa 
but  the  king  could  have  the  fines  arising  from  the  ofiVnces  of  th 
owner  of  booklaud  *.     And,  although  tliis  might  practically 

'  In  Cod.  DipL  dcooxxrlii  Mid  dcoclviii,  Edw*rd  frees  ceruin  nUtca  o{_ 
\Ve»tuuiuit«r,  '  mid  »acc  and  mid  t<>cne,  acolfreo  lutd  (^velfrtro,  <>u  /i  undre 
and  OH  Kite'  but  tlie  exeuiptioD  in  uiiiisiiiil,  and  even  in  itie>e  |m 
may  not  Xtb  a  full  b3ceut[tti<in  from  juriidiction.    However,  wlit^n  in  T 
day  llie  flu-riH'  of  \N'nrceHter»birt'  reJMtrts  that  tlji?r»*  M"»;  *»'Vf'n  liitndr 
of  the-  twelvu  in  which  he  ha»  no  authority,  it  is  uloar  that  ituobju 
niu«t  have  been  already  in  being. 

'  K.  Alsiirer,  Krit.  Uelwrachau,  ii,  jh, 

'  Ethelred,  iii.  {11:  'El  nemo  hnlK'nl  tocnani  >n(ier  tayunm  regii,  i 
iwlnii  rei.'  Gneist  intintx  that  tliia  refers  only  to  thegns  who  were  mcmb 
< if  the  witeua^einot ;  Vcrw»ltang.frecht,  i.  jf,  37,  38, 

'  Ethelreil,  i.  §}  1 ,  14 :  <  Et  halwat  rex  rorinraetiinu  •■mnium  eonim  iM 
libera*  temu  (IViclaudi  hiilieiit,  nee  ooin|>unat  aUqais  pro  ulla  tyhUa,  I 
non  intcrrit  te<tiiiioninui  praepogiti  regis.'     .S*«  alio  Canute,  U.  \\  13,  J] 
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\»y  rec<^uliiiu^  lin^  popular  courts  us  royal  courts  for 
JItt  ovrocTS  of  hoolclnnd,  the  king  bad  n  ' tlitninij-manna' 
,  iwrt,  in  which  his  greater  vassals  nettled  their  disputes'.  But 
•  ttiDP  came  when  the  great  local  lundowner  wns  vested  with 
bt  of  representing  Uie  king  as  judge  and  laml-rica  in  hia 
ttdiairict,  and  so  exercised  juriediction  over  minor  Innd- 
This  chang«,  the  hearing  of  which  on  the  history  of 
ihc  kandrod  courts,  whidi  also  were  placed  in  private  hands,  is 
nty  nnoertiun,  seems  to  have  hcgnn  to  operate  iu  the  reign  of 
Caaota*.  It  is  at  that  date  that  the  hmd-rica  hcconies  pro- 
siiwBt  in  the  laws ;  tlie  further  development  of  the  practiue,  aa 
in  large  and  almost  exhaustive  grants  of  immunity,  must 
to  the  weak  reign  and  feudal  proclivities  of  Edward 
nfraoor.  Wherever  it  prevailed  it  must  have  brought 
local  jnrisdictionB  into  close  conformity  with  the  feudalism 
eODiinent,  and  may  thus  serve  to  explain  some  of  the 
iea  of  the  pystem  of  tenure  ns  it  existed  in  tlie  (imps 
in  Iktuiesday. 
amunities,  tying  the  judicature,  as  it  may  be  said,  to 
and  forming  one  of  the  most  potent  causes  of  the 
itorial  tendency,  bo  far  ousted  the  jurisdiction  of  the  national 
'  r  held  in  the  name  of  the  king  or  of  the  people, 
i:  !«:•  almost  said  that  the  theoretical  character  of  the 

(orereign  rises  aa  the  scope  for  his  action  is  limited.  This,  how- 
erer,  was  to  some  extent  counteracted  by  the  special  retention 
of  royal  rights  in  laws  and  charters.  Accordingly,  in  the  later 
laws^  the  king  gpecifiea  the  pleas  of  criminal  justice,  which  he 
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*  Kemt>le,  Cod.  Dipl.  mcdiiii  ;  Sftxono,  ii.  46,  47.     In  this  iiutanoe  the 
liiikop  of  Rochetrter  inea  the  widow  of  EUric  in  the  kinsr's  '  theningmuiDa 
'  (or  certkin  tille  deed*  alleged  to  have  been  stolen :  the  eonrt  ad- 
them  to  the  bishop.     Afterwards  her  relatioiu  brought  the  matter 
the  ealduniian  and  the  folk,  who  compelled  the  biahop  to  restore 
It  if  a  verr  curioua  ooae,  and  certainly  serru*  to  Uluatrate  the 
HiWBpIr  that  the  ahirc  could  compel  lecoarae  to  ibtelf  in  the  tint  inatance 
■^■■^Jrlicre  auch  high  interevt*  were  concerned,     S«o  K.  Mnurer,  Krit. 

^^^Btiiaa.  it  57- 

I^^^^^Bart  of  the  Nortbambrian  Prieata,  {$  49,  54,  58,59:  cf.  Ethelrtd,  iii. 

'      f-j;  K.  Manrer,  Krit.  Ueberachau,  ii.  50.     Mr.  Adama  urgea  with  a  great 

iml  of  forpe  the  iuiportance  of  the  reign  of  the  Confeatur  aa  an  epoch  in 

Ikii  altcfation. 
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piduofthf   retains  for  hia  oM'n  admiuiatrntiou  and  profit;   sncli  a  list 
piveii  in  tlie  laws  of  Canute ;  breach  of  the  king's  protectioi 
housc-ltrenking,  assault,   neglect  of  the  fyrd,   and  outlawi-y 
These  wens  tho  original  pleas  of  the  crown,  and  for  them  special' 
fines  were  received  by  the  king's  officers  in  the  local  courts.    By 
a  converse  process,  such  small  parts  of  criminal  process  as  still 
belonged  to  tlioee  courts,  arising  from  the  oflenoes  of  smaller 
freemen,  together  with  the  voluntary  and  contentious  jurisAii 
tidu  for  which  the  coui'ts  of  the  landowners  were  not  compcteii 
onnie  to  be  exorcised  in  tho  king's  name.    He  interfered  in  suv 
which  hatl  not  passed  through  tho  earlier  stage  of  the  linndn 
and  the  sliire^  and  asserted  himself  as  supreme  judge  in 
causes,  not  in  appeals  only.     All  jurisdiction  was  thus  exercii 
either  by  the  king  through  his  officers,  or  by  landowners  w 
had    their    title   from   him.     The   royal   officers  acted    in    tl 
hundred  courts  witli  freemen  of  all  classes  that  still  owed  s' 
to  them ;  and  the  shire  courts  were  composed  of  all  lords 
land,  scir-tlugm,  and  others,  including  a  representation  uf 
humblest  landowners. 

74.  The  subject  of  tenure  in  Anglo-Saxon  times  is  be?et  wit1« 
many  apparently  insuperable  difficulties".     We  have  not  m^, 
terials  for  deciding  whether  a  uniform  rule  was  observed 
the  several  kingdoms  or  in  the  logid  divisions  which  continue 
to  represent  them  down  to  the  Norman  Conquest  Buid  laterj 
whether  the  Danish  Conquest  may  not  have  created  differenci 
in  Mercia,  Northumbria,  and  East  Anglia;    or  whether  th? 
variety  of  nomenclature  found  in  Domesday  Book  implies  a  dif 
ference  of  character  in  the  relations  described,  or  merely  ti 
variations   of  local   and  custx)mary  terminology.     It   was    tl 
result  of  an  investigation  transacted  by  dilTereut  officere,  mi 
of  whom  were  Normans  and  scarcely  understood  the  mei 


'  Cannte,  iL  $  tl ;  K.  Msurer,  Krit,  Uebonohiia,  ii.  {£.    The  chuter 
Alfred,  in  whidi  these  ri^hu  lu-e  granted  away  to  the  kbbey  of  Shaftoabury 
(Cod.  Dipl.  coox),  teemn  tii  lie  very  iloutitful. 

'  Ktanblc,  Sttxoiui,  ii.  46  ;    C'o<i.  IHpl.  dcxeiii,  dcclv.     In  f 
Elliilreil  the  king  «c.ndjt  hi»  innogel  or  writ  to  llie  Hhireimxit  ■  ' 
Uidding  them  arbitrate  betwiMju  L«ufwinp  »nd  Wynflwd  ;  C.  !>.   ..  ^■.., 

'  HJtlUm.  M.  A.  ii.  293;  Palgravo,  Cominonvrealth,  \qi.  J7<S  iq. 
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4  9»  witoesRCfl  whose  fviJeucc  tliey  were  tnkiiig  Tlit«i-e  is, 
er,  no  question  of  any  geuoral  subversion  of  the  primitive 
before  the  Nomuui  Conquest.  No  legislntion  tnntod  tho 
into  the  fenilal  tennnt :  whatever  chniiges  in  tJint 
Fiook  place  were  tlie  reeiUt  of  individual  acts,  or  of 
'  gradnAl  chunges  of  custom  arising  indirectly  from  Uie  fact 
otber  relations  were  assamiug  a  territorial  clinmcter. 
Book  ftttents  the  existence  in  the  time  of  Edwaril  the 
rnift—iii  of  A  large  class  of  freemen  who,  by  ooniniendHtion, 
btd  pWor<'  ' '  'vc»  in  the  relation  of  dependence  on  a  superior 
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iv  jKiwer  of  trnnsferring  tiieir  servii-e  still 


itaHined,  or  whether  the  protection  wliich  the  commended  free- 
■tB  reeeiTed  firam  hia  lord  extended  so  far  as  to  give  a  feudal 
jJHneter  to  his  tenure  of  land,  CAuuot  he  certainly  determined  ; 
.  tlie  vety  use  of  the  term  ceems  to  imply  that  vassalage  liitd 
.  in  these  caaes  attained  its  full  growth  :  the  origin  of  tlie 
wtk«  in  the  act  of  the  dependent.  On  the  other  hand, 
Ike  oocnpstioD  of  the  laud  of  tlie  greater  owners  b}-  the  tenants, 
or  dependents  to  whom  it  was  granted  by  the  lord,  prevaile<l 
aooording  to  principles  little  changed  from  primitive  times  and 
iaspable  of  much  development.  It  would  seem,  however,  wiser 
te  look  for  the  chief  cause  of  change  in  the  alteration  of  other 
rehkttoua.  Tliis  tendency  with  reference  to  judicature  wc  have 
jaat  nxamiued.  When  every  man  who  was  not,  by  his  own  free 
pOMMsion  of  land,  a  fully  qualified  member  of  the  common- 
weslth,  had  uf  necessity  to  find  himself  a  lord,  and  the  king  had 
aacrtrd  for  himself  the  position  of  lord  and  patron  of  the  whole 
nation ;  when  every  free  man  had  to  provide  liimself  with  a 
pemiaaeDt  security  for  his  own  appearance  in  the  courts  of 
jiiatioe,  of  which  the  king  was  the  source,  and  for  the  mainten- 
ance of  the  jicace,  of  which  the  king  was  the  protector;  when 
every  ikegn  aspired  to  tar.  aud  «oe,  and  the  king  alone  hod  »ocfi\ 
■  h!a  thcgna  and  the  owners  of  bookland ;  the  relation  of  the 


gS&»,  Intrriil,  «/t  Ooomdsy.  i.  64>66.    Tli«  term  i»  moat  (requont  in 
'1.1 ;  linl  ileavripliuni  thivt  imiily  tie  ifeuenl  u««  of  tlii< 
t;  »nch   u  'ire   ciiin  ti-rni  nbi  voliiurit,'  'quarferc 
.  M„t  ,1 ;'  Hallnin,  M.  A.  ii.  ^76,  note  x. 
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small  Innilowner  to  tlie  greater  or  to  tlic  king,  and  the  relntifl 
of  tlie  landless  raaii  to  his  lord,  creoteil  a  i)ei'fe<rtly  i^radimte 
system  of  jiirisdiction,  every  stpji  of  which  rested  on  the  poi 
Hessiou  of  laud  by  one  or  both  of  the  persons  by  whose  i-elotion 
it  was  created.  Tlie  man  who  had  land  judged  the  man  wIm 
had  not,  and  the  constant  assimilation  going  on  between  tl 
poor  landowner  and  the  mere  cultivator  of  his  lord's  land,  hii4j 
the  result  of  throwing  both  alike  under  the  courts  of  the  grente 
proprietors.  As  soon  as  a  man  found  himself  obliged  to  suit  am 
service  in  the  court  of  hia  stronger  neighlwur,  it  needed  but 
ringle  st/'p  to  turn  the  practice  into  theory,  and  to  regard  hiuj" 
iiB  holding  his  laud  in  considerotion  of  that  suit  and  scj'viee  ' 
Still  more  so,  when  by  special  grant  other  royal  rights,  sue 
ji8  the  collection  of  Panegeld  and  the  enforcement  of  niilitar 
Kervice,  are  made  over  to  the  great  lords ' ;  the  occupation 
though  it  atiU  bears  the  name  of  alodial,  returns  to  the  ctmract 
of  usufruct  out  of  which  it  sprang,  when  the  national  ownershij 
after  first  vesting  itself  in  the  king  as  national  rejircnontativ< 
has  been  broken  up  into  paaticularf),  every  one  of  which 
cupBl)1e  of  being  alienated  in  detail. 

75.  Ill  the  obligation  of  military  service  moy  l)e  found 
second  strong  impulse  towards  a  national  feudalism.  The  ha 
was  originally  the  people  in  arms ;  the  whole  free  population, 
whether  landowners  or  dependents,  their  Bons,  servants,  and 
tenants.  Military  service  was  a  personal  obligation  :  militnr 
organisation  depended  largely  on  triVwl  and  family  relations! 


'  Hence  the  alodi&ries  of  Domesdny  are  repre»eiitB<i  (w  lioliUng  (.liif 
lantbi  of  a  superior  :  not  beoatue  tliey  hitd  received  ttiem  of  him,  hut  I4 
cause  Otey  did  iiuit  and  tervice  at  hii  ooort,  and  followed  hia  banne 
Hence,  too,  Edward  the  CkinfeMor  wai  able  U>  give  to  the  ulibey  of  I 
Au^iuline'i  hiii  own  alodiariea;  the  king  being  lord  i>f  all  who  had 
other  lord.  They  remained  alo<1iariea  by  title  and  inheritiuicv,  and 
bnbly  escaped  »onie  of  the  burdens  of  territorial  dejwndence. 

'  Uneist,  who  treats  this  (ubject  from  n  different  point  of  view,  incllotj 
to   refer    the   linking   of  the   ceorl    into  dependence  (fen^nkllv  to 
i:iusL-." :   (1)  The  burden  of  militAr;  «er%'icc,  which  le«f  1 
I    lui  If  til  a  lord  who  would  then  be  annweralile  fur  tli'- 

Jt  Ln  the  convenience  v.-^-'  ■'    •'■     ■      -  ■'   ■'■■■'     ■ -^  '"■'■ 

tii'e  from  n  nizow^  mc'il  '  I 

the  need  of  niililary  li'  ^  > 

tuto  (he  protection  of  fortiiied  houKi ;  Verwaltunipa'ccht,  i.  ji.ii- 


209 


conquert.,  Iftud  wr«  tlie  rewurcl  of  Bcrvico  ;  tlie 
obligatiou  ol  freedom,  of  whicli  tLe  land  was 
r  MttWKTd  and  viBible  sign.  But  very  early,  as  soon  perhaps 
of  sepurate  property  in  land  was  developed,  the 
irict;  becAine.  not  indeetl  a  burden  upon  the  land, 
ta  penotud  duty  that  practically  depended  on  the  tenure  of 
xy  V)c  that  everj- hide  had  to  maintain  its  wan-ior  ;  it 
^tbat  every  owner  of  laud  was  obliged  to  (he  fyrd  or 
U»e  owner  of  booklond  as  liable  to  the  trinoila  ne- 
slone,  and  aU  others  by  the  common  oblis^ation.  It 
perbsps  be  hazardous  to  apply  too  closely  to  Englund 
dbtiuctiouB  that  existed  under  the  Frank  and  Imperial 
Tlic  holder  of  alo<iial  land  was  subject  on  the  con- 
to  the  fine  for  neglecting  the  Heoibann ' ;  the  holdiT 
flf  »  beneAciom  to  forfeiture  *.  The  same  practice  might  apply 
ia  England  to  landn  analogously  held,  although,  from  the 
pacaliarly  defensive  cbaiucter  of  English  warfare  after  the 
eannlidation  of  the  kingdom,  it  might  very  early  be  disused. 
TIm  law  of  Ini,  that  the  landowning  gesithcundmau  in  case 
nogleeting  tlie  fyi'd,  should  forfeit  his  land  as  well  as  pay 
rfullings  as  iyrdwite*,  may  be  explained  either  of  the 
holding  an  etitate  of  public  land,  or  of  the  landowner 
ill  the  relation  of  geeith  to  the  king :  it  seems 
Miural  however  to  refer  the  fine  to  the  betrayal  of  liia 
timneier  of  free  man,  bis  forfeiture  to  his  desertion  of 
_kti  daty  as  gesith.  The  later  legislation,  which  directs  fur- 
itore  in  case  of  the  king's  presence  with  the  host,  whilst 
fine  of  120  shillings  was  sufficient  atonement  if  he  were  not 
Bt,  would  seem  to  be  the  natural  result  of  the  change 


It  beoxiia 
with  land.  I 


I'unaltjf  for  I 
neglect  of 
Uiu  hoM. 


MUr  librr  Uoiii'i  in  hiwuni  baunitiiit  fiierit  et  veniro  conteiuji- 
I  neriliAuituin  iil  est  nolitii's  60  peniolvttt  ;*  Ctky.  Bonun.  Si  i,  0. 
-     'V  :•      I,.  V.  G.  iv.  486. 

'Deficiiim  prinoipis  habeot  pareni  anuin  iMntni 

.     ,     _       ■  11  ilimUerit,  et  euin  eo  ire  vel  *Ura  noluerit, 

*uuin  el  tipuctic-ium  psrdkt;*  Cup.  Bonoa.  811,0.  5;  Baluxe,  i. 
VltU.  V   V  f.    iv    4yj. 

ihcundiu  tcrrikriiifi  expeditioiiem  tupenieilcnl, 
termnt  «iiam ;  nwn  hubcni)  terrun  Ix  aoliili*  i 
»^'iiiiin  j-ri'  lyi'iiwit*/ 
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wliicb  placed  the  whole  populatiou  iu  dvpendeucc  ou  hiin 
lord'. 
'*'i      It  is  by  no  meaus  improbivble  that  the  final  binding  of  laiid 
owiierfihip  with  military  attendance  on  the  king  in  the  foi-ni 
the  thegn'g  service ',  is  connected  with  the  name  legislation 
AU'red  Bud  Edwurd,  which  we  have  already  examined  iu  refe^ 
ence  to  treason  and  the  maintenance  of  the  pence.     To  the 
date  approximately  belong  the  deiinitiunB  of  the  thegn  us 
Besidng  five  hides  of  his  own  land,  church  and   kitcheti,   bcl 
house  and  burh-geat-setl,  and  »pecial  service  in  the  king's  ha 
the  thegn  of  Alfred  is  the  miles  of  Bede ;    the  history  of 
yeai-  A.D.  894  shows  an  amount   of  militivry   orgaiUMttion 
Alfred's  petrt,  of  which  tliere  is  no  earlier  evidence,  an  army  1 
reserve  and  a  definite  term  of  »er\-ice.     '  The  king  had  divide 
hie  foifes  (fierd)  into  two,  ^o  that  one  half  was  constantly  : 
home,  half  out  in  the  field ;  besides  those  men  whose  duty  I 
wab  to  defend  the  burha"'.'     The  military  jiolicy  too  of  Cbarlj 
the  Oreiil  may  by  this  time  have  oifected  England.     The  in 
provement  of  organisation  involves  a  more  distinct  defiuitioo  < 
military  duties ;  and  it  is  certain  that  the  increased  important 
and  costliness  of  equipment  must  have  confined  effective  ser\-ii 
to  the  rich '.     But  although  the  thegn  was  bound  to  milit 


'  Ethclred,  V.  {  j8  ;  \\.  %  35.     'Qnando  rex  in  hostem  {j«rgit,  (i  qv 
edictu  ejuD  vocstus  rein&narrit,  a  ita  liber  humo  e»\,  ul  habent  sooun  sua 
et  Mtcaui  et  oiun  terra  fina  pomit  ire  ijiio  viiluerit,  ile  iiDini  terra  ana  Mt  | 
miiericordia  Regis.     C'ujiisounque  vern  alteriiK  ilumini  liber  homo  fi 
boate   remanaerit,  et  dominiM   ejui  pm   eo  aliiim    liomiueiu  duxerit, 
solidii  domino  sue  qai  vocAtun  fuit  erocndabit.     Qaod  li  ex  toto  nulld 
pro  eo  ahierit   ipse   quidem   domino  suo   xl   nol.,    duminiM   autem    rjd 
totidcm   sol.   regi  emendabit;'     Domesdny,    i.    17J,    \Viirc«»t«T»Uire. 
Canute,  ii.  $  65,  neglect  of  tbe  fyrd  involves  a  fine  of  IJO  thilling^t,  1 
Iu  $  77,  wlioever  fliea  from  his  lord  or  his  coinpnnion,  in  sea  or  land  exp 
dition,  ia  to  loito  all  that  he  haa,  and  even  hia  1>ix>kland  is  forfeite<t 
the  Icing.     Hia  lord  enters  on  the  land  that  lie  ha*  given  him,  and  hi<  1 
ia  forfeit ;  bat  this  is  not  the  neglect  of  the  fjrrd,  but  the  hrrittU  of 
continental  Uw,  which  was  punuhable  by  death  ;  Cap.  Buuon.  Ki  1,  c. , 
BaluM,  i.  338. 

'  Gneist,  Self-goronuuent,  i.  it  :  The  tb^n's  svrrice  wa«  clearly,  ^l 
personal ;   .  >  .^  at  his  own  cost  of  e<{nipmeut ;    3)  he  pahl  his  own  exp 
daring  the  uuiipai^. 

'  Cbnin.  Sax.  a.D,  894. 

'  tineiat,  Self-guvernuient,  I.  10.    Thv  stages  may  ba  thus  markoJ; 
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rice,  WB  liave  not  eufficienl  warninf  for  accepting  the  fhi'oi-y 

his  eervice  bore  to  the  extent  of  hi»  Ituid  tlio  exiict  pm- 

{Otioa  thut   is  Inid  doMm  iu  feudal  times '.     The  hide  iniglit 

faauh  its   lOAU  ;  tbe  thegn  might  be  jinswera})le  for  live  lueu, 

^^rfer  one  ^rk-arrior  five  tiince  »h  well  equipped  U8  the  ordinary 

^^■«e  mftO :    in  tlie  reigu  of  Ethelred,  eight  hides  fandehed  a 

^|Ub  Mul  a  ooitt  of  mail'  ;  in  Berkshire  in  the  time  of  Edwurd 

^PA«  CunfcflBor.  tbe  custom  wait  that  ever}'  five  hides  R-nt  one 

vsrrior  (nuie«)*,  and  each  furnished  him  with  four  shillings 

lor  tlw  provision  of  two  mouths  :    if  he   failed   to  attend   he 

•offeral  forfeiture.     But  wc  hiivu  few  more  iudicntiona  of  local, 

nd  Donv  of  general  practice,  and  it  is  probable  that  the  com- 

^h  ( "         '  " "       '    e  out  of  the  idea  of  proportion  was  reserved  lor 

^1  .'  less  his  mihtary  reforms  are  to  bt>  underston<l,  us 

•a  many  of  liis  other  measures  are,  as  the  revival  and  strength- 

■oing  of  iwti-feudal  and  prae-fetfdal  custom.     Still  even  these 

are  sufficient  to  show  the  tendency  to  bind  up  sj>ecial 

with  special  service,  and  conscqueutly  to  subfititute. 

otber  liability  for  that  of  military  service  iu  cases  where 

tkat  special  qualiticatiou  did  not  exist.     'W'hether  the  simple 

frvrman  served  as  the  follower  of  tbe  lord  to  whom  he  had 

eoouneoded  himself  or  to  whose  court  he  did  service,  or  as  the 

-^    kiag'a  dependent  under  the  banner  of  the  sherilT  or  other  lord 

^Hlo  wbom  the  king  haul  deputed  the  leading,  he  found  himt-elf  a 

^^bianber  of  a  host  bound  together  with  territorial  relations '. 

tke  iiiiIiumI  obli^tion  ;  i  ))  the  obligation  of  the  huiulretl  to  furniuh  n 
loa^nd  wmion  ;  13;  the  iiicrejued  coat  of  armoar  reHti-icling  i-tfu<-live 
ioe.      In  the  aeveulh  centory,  on  tbe  continent,  full  o|iii|jiiient  wiu 
rtk  \i  •olitli,  that  i«  the  price  of  u  many  oxen,  or  of  a  hide  of  lam) : 
Bnglud,  the  xervice  «ra*  on  fool.    (4^  Although  the  fully  iirnic<i  wivrrii>r 
be  the  kind's  thegn,  all  ownen  of  6ve  hides  were  liable  to  the  same 
;,  and  the  Hhole  population  wiiB  otill  summoued  to  defenaivo  war, 
8ke  that  agaiiMt  the  Danea  ;  Ibid.  i.  11-13,  M-    Bobcrtiion,  Hint.  Euayi, 
ziz,  ha*  eome  very  valuable  remarlu  on  the  whole  subject. 
it,  Self-governnient,  i.  13. 
Sa:?.  A.D.  1008. 
'V- 
(  l^^ovcnimaat,  !.  15;  Vorwalt^sr.  i.  IS*  rightly  Dialntiun> 

I  v-ioe  waa  itill  ■  penonal  duty,  not  a  burden  on  the 
111  duty  wa«  lit  tvvry  turn  cunditiouod  by  the  poa- 
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If  lie  were  too  poor  to  provide  his  amis,  or  preferred  enfe  ser 
vitude  to  dangerous  eniploymeut  in  warfare,  tliere  was  uo  lacl 
of  warlike  iieighbours  who,  iii  consideration  of  liis  acceptance 
their  Bui)eriority,  would  undertake  the  duty  that  lay  upon  liis] 
land:  he  was  eafily  tempted  to  become  a  socager,  payinju'  rcutj 
or  frnvcl,  instead  of   a  free   but    over-worked    and    shoH-livedi 
luau-at-iums. 

But  a  further  cuuclusiuu  may  be  dmwu  on  other  gixtunda 
From    the  time   of  Alfred  the   charters  contain  less  and  lea 
frequently  the  clause  expressing  the  counsel  and  consent  of  th 
witan  to  the  gi'iint.     It  never  altogether  disappearh ;  but  thd 
witan  gradually  sink  into  the  position  of  witnesses,  and  tlieii 
consent,  probably  perfunctory  enough  at  any  time,  becomes 
mere  attestation.     It  would  seem  to  follow  from  this  that  the" 
public  land  was  becoming  virtually  king's  land,  from  the  moment 
t  hat  the  West  Saxon  monarch  became  sole  ruler  of  the  English ; 
a  date  agreeing  neai'ly  with   those  which  we  have   fixed  fa 
the  turning  jioiut  of  the  system.     If  then  the  king  wiw  hence 
forth  special  lord  of  the  national  laud,  that  land  itaelf  become 
scarcely   distinguishable    from    the   royal  demesne  ;  and  ever 
Astate  cut  out   of  it,  whether   turned    into  IxMkland  cir   no 
would  seem  to  place  the  holder  in  a  personal  relation  to  tfa 
king  which  was  fulfilled  by  military  service.     Every  man  wl 
was  ill  the  king's  peace  was  liable  to  be  gummoned  to  the  hog 
at  the  king's  call,  but  the  king's  vassals  especially ;  the  fomio 
for  national  defence,  the   latter  for  all   service ' :    but  all  thd 


'  Soo  (JneiBl,  Self-government,  i.  13.  iS.  In  the  Karoling  period  th 
general  anuanicnt  already  bore  the  name  of  the  iaiidieehr.  '  Ad  defea 
sionein  patriae  omnes  line  ulla  cxcii^ntiune  veniant ; '  Edict.  I'iste 
A.n.  S64,  1;.  17.  'Et  volnmuB  at  cnjiiiiciiiniiue  noitnim  linino,  iu  ciijua 
cuu((ue  rej^io  sit,  cum  Beniore  buu  iu  hivatein  rel  aliU  aiiia  nttlib 
|>er^l,  nisi  talis  regni  invasio,  quam  laiitwcri  diriint,  qaod  nbwt,] 
derit,  ut  omnia  uopnlui  ilUua  regni  ad  cam  repellemlam  coramo^ 
pergat ;'  Conv.  Mann.  AJX  847.  adn.  Karoli.  %  ,s.  The  continuanre 
the  fyrd  as  a  genend  armament  of  the  |)eople  during  Anglo-Saxon  tiin 
wa«  no  doubt  the  result  of  the  defensive  charauter  of  the  warfare  wii 
thp  Dunes;  othemise  it  mi);ht  have  sunk,  as  on  the  continenti  to  tfa 
mere  wacla  or  police  of  the  country  nee  atiovc,  p.  Sj'' ;  11  i  '  -r---,-  whii 
it  pcwesied  in  Ku^'land  also,  and  which  him  tAlled  out  !  Ijitio 

of  Edward  1.     It  is  imnortanl  to  note  litis  tlonblv  char»' 
obligmtion  of  the  trinooa  necesaitaa ;  watch  and  ward ;  one  i^(»iiist  i 
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of  tW  trtttii  taA  eleT\eDth  ceiitarivn  wem  wnni  uf 
tite  ffrd  tjritteiB  was  mnintnitiptl  in  ibt  in- 
IqntT.  ■hTwingh  tke  apcdsl  dnty  of  tiie  thognx,  lu  urterwunlit 
ifat  af  tbe  kni^its.  aolMMtod  >ide  by  side  with  it  Btill,  on  iu 
tht  mtaA.  pcimittTv  tuncB,  the  host  contninrd  tho  frer  [io(i|ilr 
fifktiaf  in  tlieir  local  oc^jaiiiaition,  nnd  the  apecinlly  i|iiiili(iri|, 
iprckUy  boo  ml.  tftsmalu  %.vA  coinpaiiiuus  of  the  Ipudnm '.  TIm 
ealthmlon  uf  Kent  miglit  not  Iw  ))ouud  liy  the  p<|icriiil  wrvirr*, 
■i^it  pKy  gave),  or  rmt,  inrtead  of  fightinf;,  Iw  drrnKi  tn- 
rtnrd  of  tl»gm  or  knights,  but  they  hutl  no  right  to  lirild 
iack  inan  the  defence  of  the  country. 

7&  In  Use  region  of  legislation,  bcsido  the  ^cneml  tone  nud 
tendepcy  wUcb  haro  been  illustrated  under  the  hi-niU  of  jntticf! 
oad  laad-tesore,  the  growth  of  the  royal  fwwer  ami  thi'  nccoiii- 
lanyuig  inereaM  of  territori«l  influt'nceti  could  itpiMnr  only  in 
the  form  of  eaactment,  or  in  the  growth  ur  eliniinntion  of  th<! 
|iriDciplc  «^  pergonal  law.  lu  thu  funuer  point  no  chim^re 
i*  perceptible.  Ethelred  and  Canute  invariably  nxprenn  tho 
waiiiwl  oad  consent  of  the  wise  men  of  the  nntinn  to  thrir 
pramnlgBtion  of  tbe  hiwe,  juat  na  ini  and  Alfred  liad  ilonc. 
The  king  never  legishttes  by  hia  own  ordtnonco.  Tbi^  coded 
ore  in  fort  not  so  much  the  introductiong  of  new  iirincipleii  an 
tbe  declarations  of  the  cuatou)»  or  common  law  of  the  riu-<>, 
dating  from  fcr  beyond  the  existence  of  written  record,  pr*-- 
in  the  raeniories  of  the  wise,  an<l  kept  alive  for  tlm  Hio*t 

irt  in  ooostant genera]  fxpeiience.  It  may  Ij<'  that,  wiien  the 
knowledge  of  hiW  has  become  professional,  or  when  under  new 
inflnencea  indigenous  customs  are  becoming  obsolete,  they 
are  written  down  in  Ijooks  ;  but  as  a  rule  it  may  bo  said  that 
a  pnMication  of  hiws  is  the  result  of  some  political  change  or 
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fiMtcn,  lh»  olher  apUiut  »Tme<l  horU.     In   the  Germ»n  trinod»  necc*. 

■J"^  Ik*  mmtta  i»  more  iiiij>.irl»nt,  becaase  in  more  oonetant  renuinltion, 
I  tb«  Ua/ir«ri :  in  KnylttD.t  tie  f\Td  i«  in  iii..ro  uon^Unl  reqiusiliun, 
■  -  a«  r.,n.,u«t,  th»n  the  wmcl.  ;  l."t  tl.-  tw..  i.loni.  arr  nrvcr 
•A. 
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series  of  ebanges  ;  so  thut  the  very  act  of  legislation  impUo 
pome  crigis  in  the  hirtory  of  the  legislator.  The  most  nticieiit 
Uernmnic  code,  the  Piictus  Legis  Salicae,  eeems  to  runrk  thfl 
period  at  which  the  several  Frank  tribes  admitted  the  sove 
reigiity  of  the  Salian  king.  The  laws  of  Etliell*ert  of  Kent  werfl 
tije  imme<liat.e  i-esult  of  the  conversion  ' ;  those  of  Wihtritf!  and 
Ini,  of  the  changes  which  a  century  of  church  organisation  nuuh* 
necessary  in  that  kingdom  and  in  Wossex.  The  codes  of  Alfred 
and  Edgar  are  the  legislation  which  the  con«>lidatiou  of 
sevtrid  earlier  kingdoms  under  the  West  Saxon  bouse  dc'^ 
mandfid,  the  former  for  Wessex,  Kent  and  Mercia ',  the  latteii 
for  tJie  whole  of  England.  Not  the  least  important  parts  ofl 
the  law8  of  Alfred  and  Edward  are  clothed  in  the  form  o£ 
treaty  with  the  East  Anglian  Danes ;  and  the  Supplementum  of 
Edgar,  issued  in  the  witenagemot  of  Wihtbordesstane,  share** 
tlie  same  character ''.  The  laws  of  Canute  are  the  enunciation, 
with  the  confiiTuation  of  the  conqueror,  now  the  elected  kingn 
of  the  legislation  which  he  had  promised  to  preserve  to  the 
people  who  accepted  him.  Most  of  the  shorter  laws  are  of  tha 
niituiv  of  nmendnients,  but  serve  occasionally  to  illustrate  the 
growth  of  a  common  and  unifonn  jurisprudence  which  testitie 
to  the  increase  in  strength  of  the  power  that  could  enforce  itJ 
Tims  the  very  fact  of  the  issue  of  a  code  LUustnites  the  jirogrcsa 
of  legislative  power  in  assimilating  old  cubtoms  or  enacting 
provisions  of  general  authority.  The  share  of  the  provincia 
folkmoots  in  authorising  legislation,  though  not  in  originat 
it,  appoars  as  late  as  the  reign  of  Athelstan  ;  the  king  in 
witenagemot  at  Oreatley  enacts  certain  laws;  these  are  nc 
oeptcd  by  the  men  of  Kent,  bishoj),  thejins,  eorls  and  ceorls,  in 
a  L'lMnot  at  Faversbam,  and  finallv  cunfiinied  bv  the  wise  men 


'  fk-ile,  H,  K.  ii.  5  :  '  Inter  cetcru  Imhiu  <{u«'*  j:t*HU  ^tiae  coiifuieuiia 
otmfrivliikt,  eviaiii  decreta  illi  iadicionini  jnXU  exeniplu  n<iniftnanim  cun 
ponsilii)  8ttpi«ntiiiin  C'>liBtilnit. 

'  '  Nolui  miiltA  (tc  ineii  in  scripttm  [uinero  qniit  iltihit-iiiiiia  i|ui<l  poatorid 
iii'Ie  plftc«ret;  ded  quae  rt'irpcii  dielxia  Inno  ivyi<  ri>i;nati  mri,  vol  Otfaq 
jStrrccnorimi  n^^*,  vel  .fllhellu-ihtea  qui  primus  in  AiiL>luriuii  ga'iilo  baptU 
utiis  c«t  rvx,  (|iia«  inilii  juatiom  \-i«.H  xiiiit,  )ia«i:  coDegi  et  coi«ni  Jiiiititt ; 
Alfrvd,  Ihlr<:d.  ^y,  (  9. 

*  Kd(^r,  iv.  14  :  Scliinid,  ]i.  198. 
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ol   Exeter    nt    Tbuii<l©rsfield.     The   three    readings  recnll    the 
—  ''ive  miaction  of  the  Snlian  Inw  and  its  reception  in  Ihree 


T1»e  increase  of  Icrritoriul  influences  might  imfunilly  be  ex- 
pacted  to  put  nn  end  to  the  system  of  personal  Inw  wlierover  it 
«w*t«d,  except  in  the  bordor  territoiies  of  Wiilom  and  St'otUmd. 
.  spitfl  of  till-  difPerences  of  local  custom,  it  may  be  ques- 
L.uu.il  whether  in  England  the  system  of  personal  law  ever 
imvBilMl  to  on  extent  worth  recording.  It  ia  true  that  the 
taUe  of  wergilds  differs  in  the  different  kingdoms  ' ;  but  the 
differences  are  very  superficial,  nor  is  there  anything  that  shows 
«ertjdii]y  that  the  wergild  of  the  slain  stranger  was  estimated  by 
tlu;  law  of  hie  own  nation  and  not  by  that  of  the  province  in 
which  iw  was  slain.  But  if  there  ever  was  a  period  at  which 
ihm  fomier  was  the  rule,  it  must  have  disappeared  as  soon  m 
the  twiled  kingdom  was  ranged  under  the  threefold  division  of 
West  Saxon,  Merciiui  and  Danish  law,  nn  arrangement  which 
•{>p«ar*  to  be  entirely  territorial '.  The  practice  of  presentment 
'  ry  in  the  case  of  murder,  which  wos  once  attributed 

._    . L    ■,  is  now  generally  regarded  as  one  of  the  innovulions 

of  the  Norman  Conquest.     The  laws  of  Edgar  however  contain 

•    ;''nt  which  seems  to  give  to  the  Danes  some  privilege 

il  law,  if  not  also  of  actual  legislation.      In  the  Supple- 

mentuiu  enacted  at  the  Council  of  WihtbordesBtaue,  the  king 

■\  Itan  enact  an  ordinance  for  the  whole  population  of  the 

^  :i>m,  English,  Danish  ond    British;    but    with    u  »ort  of 

■aviiig  clause,  '  I  will  that  eeculur  rights  stand  among  the  Daueti 

with  as  good  laws  as  they  liest   may  choose.     But   with  the 
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'  !tf»  a)v>Te,  p.  130 ;  Alhelntau,  iii.  iv  ;  Lex  SaUcs,  ed.  Merkel,  p.  94 ; 
V.  G.  p.  Si. 
(•nrtv,  pp.  394-400. 

M.  Conq.  i.  43.V 
'  Ll  l>iiUugu8  de  Hcn«»rii>,  I.  c»p.  x  (.Select  Charteti. 

•>  AH  (iiAn  wn-  ' '  -l-in,  he  wiw  prnuuied  to  l>e  a 

tiiitiiltc<l  fltiLi)  ;i<  iiiless  they  couM  prove  tliJtt 

'  X(/n  priicflit  i.  ir  pro  murilr<i  Ansjlipiis  •wl 

franaigvu*  i  rx  <pio  Ntro  ilcirt  qui  iulTifcctuiii  hnminem  coniprolK-t  An- 
gUenm  omc,  I'VkuciKcnii  reput«liir ; '  Ll.  Hour.  I.  {  91.  6.  A  ilmilkr  mc»- 
•ara  nay  poaribly  have  been  takttt  by  C«nute. 
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English  let  Uiat  stand  whicli  I  aiid  my  witaii  huve  itdded  < 
dooiiiB  of  my  forefathers  for  the  behoof  of  all  my  people.     Onlf^ 
let  this  ordinauce  1>e  common  to  all '.'     This  is  a  ilistiuct  recog' 
nitiou  of  the  right  of  the  Danes  of  the  Danelaga  not  only  t< 
retain  their  own  customs,  but  to  modify  them  on  occanioii :    the 
few  customs  which  they  sppcinlly  retained  are  cnumcratod  by 
Canute,  and  seem  to  be  only  nominally  at  variance  with  thosi 
of  their   neighbours,  whili?t  of  tlieir  exercise  of  the  right  oi 
Separate  legislation  there  seems  to  be  no  evidence.     And  wlm 
is  true  of  the  Danes,  is  equally  true  of  the  Mercians  and  North' 
unibrions ;  the  variations  of  custom  are  verbal  rather  than  real ;, 
luid  where,  as  in  the  case  of  the  wergilds,  they  are  real,  tlioy  are 
territorial    rather  than  jiersoual.     The    deeper    differences   ol 
Briton  and  Saxon  laws  on  the   Western  border,  or  of  carl, 
Danish  and  English  custom  In  East  Anglia   were   settled  b; 
special  treaty,  sucli  as  tliose  of  Alfred  and  Edward  with  the  twi 
Outhruras,  and  the  oixlinance  of  the  Dinissetas.     The  mibject  ol 
]>ersonal  law  then  illustrates  the  Anglo-Saxon  development  onlyi 
incidentally  ;  there  was  no  such  difference  amongst  the  customi 
of  the  English  races  as  existed  between  Frank,  VLsigoth  oni 
lUiraan,  or  even  Ijetween  Frank,  Alemannian  and  Lombard. 

77.  Of  tJie  influeuce  of  the  Danes  and  Norsemen  on  the 
constitutional  life  of  England,  whether  in  their  character  n: 
conquerors  generally,  or  in  speciid  relation  to  the  districi 
which  they  ravaged,  divided  and  colonised,  little  that  is  afhrma 
tive  can  be  certainly  stated.  For  nothing  is  known  uf  tbei 
native  institutions  at  the  time  of  their  first  inroeiU;  and 
differences  between  the  customs  of  the  Danelaga  and  those  ol 
the  rest  of  England,  which  follow  the  Norae  occupation 
small  in  themselves  and  might  almost  with  equal  certainty 
ascribed  to  the  distinction  between  Angle  and  Saxon.  Tin 
extent  of  the  Danish  occupation  soutliword  is  marked  by  thi 
treaty  of  Alfred  and  Gathrum,  '  upon  the  Tiismes.  along  thi 
I^n  to  its  source,  tlien  right  to  Bedford  and  then  U|ion  the> 
Ouse  to  Wat  ling  Street'.'     To  the  north  tlii-y  were  advimcrd  n« 
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hrM  UieTyue  ;  aiid  their  Westvrii  iKniiulaiy  wax  the  mouiiUiii 
diitnct  of  Yorkshire,  Wustmorelaiul  aiid  Cumberluml '.  Over 
all  (his  ngion  the  traces  (rf  their  colonisnt.ion  nbouiid  in  die 
'■»  wlioM  names  end  in  '  by,'  the  Scaiidiiiiivtiin  ei|uivuleiit 
iilnglish  •  tun,'  or  '  ham  ' :  the  division  into  wapentjvkcs 
c  at'cejitcd  ns  <Scaiidiiiavian  more  probably  tliaii  Aiiylian, 
lod  the  larger  an-angenient  of  die  trithings  or  ridings  of  York- 
re  Mid  Lincolnshire  ia  doulitless  of  tlic  same  ori(:,an.  But  it 
not  probable  that  tliey  introduced  any  substantiid  cbaiigeii 
ioto  tiic  castoms  of  the  common  hiw,  for  Beveral  reasons.  In 
tfae  first  place,  tlieir  organisation  for  the  purpose  of  colonisation 
waa  «pparenUy  only  lemponiry.  It  was  nearly  two  centuries 
fccforc  they  effected  a  iJt-rraauent  setdement,  during  which  pcrio<l 
ti»ey  ravaged  the  coasts  in  d»e  sniiuner,  and  in  the  winter  either 
rrtarucd  home  or  remained  in  cump.  Their  expeditions  were 
bwiried  by  independent  chieftains  allied,  as  the  old  >Saxoiis  had 
\mtn,  for  the  pur]X)se  of  war,  and  after  the  war  was  over  re- 
taming  to  equality  and  isolation.  They  were  accordingly  for 
likely  to  amal^'amute  with  the  Anglian  jKjjmlation  which 
milted  to  them'  than  to  create  a  great  and  new  nation  upon 
Mn*  of  their  own.  The  evidence  of  a  popular  migration,  as 
distinguished  from  mere  settlement,  is  wanting,  and  although 
Um>  local  extemiiiutiou  of  the  natives  must  liavc  occasionally 
iBMle  tlie  institution  of  a  new  organisation  necessary ',  it  would 
appear  that  such  instances  were  not  numerous  enough  to  alter 
tbe  {pe«iernil  complexion  of  society.  In  the  second  place,  the 
Angles  whom  tbey  conquered  were,  of  all  the  English  tribes, 
tl»e  most  closely  connected  with  thorn  in  their  primitive  homes. 
Tbe  civilisation  which  the  Dunes  now  possessed  was  probably 
aboat  «((ual  to  that  which  the  Angles  had  had  three  centuries 
brfiore  ;  Uiey  wciv  still  heatlieiis,  and  of  their  legal  systt-m  we 
knuw  uo  mure  timn  that   thev  used  the  universal   customs  of 
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Ho*  Mr.  IUilH.'rti><>n'ii  K^sny  >m  ihe  I>»nc-l»w,  in  -Scotland  under  her 
ru  KiiiL'i.  ii.  4,lo-.|44.     l'"rri'num,  Niinn.  (Nmij.  i.  644  64*. 
I,  N<inn.  t\mq.  i.  I4S. 
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conipurgntion,  wergild,  and  other  pecuniary  conipoBitionB  foe 
the  breach  of  the  peace  '.     Their  heathenism  they  renounce 
with  fCHrcely  n  struggle,  and   the  rest  of  their  jurifprudem* 
ni>eded  only  to  be  tmuslated  info  English :    the  lohBlit  of  tli« 
Dnnes  is  the  wit«  of  the  Anglo-Saxons :  and  in  ninny  cnsen, 
we  hftve  nlready  seen,  new  names,  rather  than  new  ciistomsj 
date  from  the  Danish  occupation  :  the  earl,  the  hold,  the  grith 
the  trithiiig,  the  wapentnke  perhaps,  supersede  the  old  names 
but  witli  no  perceptible  difference  of  meaning.     For  the  word 
law  itself  (lah)  wo  are,  it  ia  said,  indebted  to  the  Danes.     Ju«t 
lis  in  France  the  Normans  adopted  the  religion  and  institution! 
uf  the  conquered,  so  iu  England  the  Danes  sank  almost  imme- 
diately into  the  mass  of  the  Angles. 

It  cannot  ba  doubted  that  the  influx  of  a  hotly  of  new  settler 
whose  ideas  of  freedom  had  not  been  trained  or  shackled  witlil 
three  eenturiea  of  civilisntiou,  must  linve  introduced  a  strong 
impulse  iii  favour  of  the  older  institutions  which  were  already 
on  the  wane.     The  alodial  tenure  of  the  North  must  liave  lieeii 
reinstated  in  Yorkshire  and  East  Anglia  in  its  full  strength  *J 
even  if  the  subject  Anglo  sank  one  degree  in  the  scale  of  liliertyj 
The  in.stitutions  of  the  Danish  settlements  of  the  Five  Bomoglis* 
stand  out  as  late  as  the  Con<{nest,  in  the  possession  of  a  locn 
constitution  which,  n«  well  as  their  confederation,  seems  to  date 
from  their  foundation  in  the  ninth  century.     But  speculation  uiij 


'  See  the  law>  nf  Alfred  and  Guthniiii,  and  Kdwknl  niut  Galiinini, 
'  Rnbertson,  Scotland,  &c.  ii.  269  :  '  It  will  be  found  thftt  ut  the  d«te  uf 
the  Nomi»n  Conquest,  contmry  to  the  imually  received  idea,  a  grfaU 
amunnt  of  freedom  wwi  enjoyed  in  the  Daneloge  llinii  in  England  jirofierJ 
or  in  other  words  Weiraex  and  EngliBh  Meroia.     "ninrnghiput  the  latter 
district,  except  in  the  ca»e  of  the  Gavellew  of  Kart  Kent,  military  tenar 
■eems  to  have  prevaile<l  with  hardly  any  exception  ...  In  the  Uaucla«« 
on  the  contrary,  omitting  Yorkahirc  from  the  calculatiiin,  between  a  ihirt 
■odkfonrth  of  the  entire  [lopulation  were  cla'i'iriml  eitlier  itn  liberi  honiinn,! 
or  ■■  aocuien  .  .  .  Krco  I'lcotte,  tlie  very  tenure  of  which  li  Boni>'' '' 
tKMied  tu  liave  l)een  peculiarly  a  rvlio  of  Auglo-Saxun  liberty, 
have  been  abnoliilcly  unknown  except  ainonjj  the  Anylo-Danes.' 
these  ooncliisioni  are  to  be  accept<Ml  may  be  queittiunable,  litit  the  ar^uiituui  J 
illustrateii  rciunrkably  the  ciproMion  in  tli»  trxt, 

»  nie  ■  North  l'e..pK'<.  Lnw.'.S-l       "    ■  1 

that  the  Danr<  e^lil^at«d  their  ov 
AnKle«,  juat  a<  iu  early  day*  the  tiaA-^Mo  •>.>.>  ■»>.''.  ....  ...v...-  -i. 

ninch  an  tlie  woalh.    See  above,  p.  t'^9,  n.  1, 
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points  is  Bcarcely  nocessury.  The  amnlgamatioii  of  the 
.  Angle  population  Iiegnn  from  the  moment  of  the 
oon.  The  pence  of  Alfred  and  Outhruin  established  tlie 
»t  wjualitj'  of  the  races  :  the  prowess  nnd  policy  of  Edward 
Ellielfledn  reunited  the  Southern  Danes  under  the  West 
I  dynasty,  and  the  roynl  houses  of  Northumbria  and  Wessex 
Itilmnarricvi.  The  attraction  of  the  larger  and  more  coherent 
msKs,  itself  consolidated  by  tlie  n^essity  of  defence,  and  the 
qnarrelB  of  the  Danish  chieftains  amongst  tiiemselves,  led  the 
w»y  to  their  incorporation.  The  spasmodic  efforts  of  the  North- 
unliriAii  Danes  were  checked  by  Edmund  and  Edreil ;  and 
Edgar,  wlio  eaw  tiiat  tlie  time  wa£  come  to  join  Dane  anrl 
l«rcian  on  equality  iu  all  respects  with  the  West  Saxon,  con- 
Idatcd  the  Northumbrian  kingdom  with  his  own.  The  Danish 
Oslcytel,  and  Oswald  were  archbishops  in  less  than  a 
mtnry  after  Ualfdajie  had  divideil  Northumbria  ;  and  in  the 
fles  of  Ethel  red,  Sweyu  and  Canute,  the  national  differences 
scarcely  be  traced.  The  facility  with  which  the  Danes  of 
cle^ienth  century  conquered  tie  provinces  which  their  kius- 
liiad  occupied  in  the  nintli  can  scarcely  lie  i-eferred  to  this 
I  with  more  probability  than  to  the  fact  that  Mercia  and 
vt  Anglia  during  the  Anglian  period  had  never  united  with 
The  ill-consolidated  realm  of  Edied  broke  up  lietween 
jwy  aud  Edgar,  just  as  that  of  Ethelred  broke  up  between 
iiniind  and  Canute,  and  that  of  Canute  between  Harold  and 
lanli  Canute. 

It   may   be   concluded    then,    tliat  whilst  very  considerable 

icditical  modificatious  and  even  temtorial  changes  followe<l  the 

lifh  conquest  of  the  ninth  century,  whibt  a  rougher,  stronger, 

anil  pcrluips  freer  element  was  introduced  into  the  society,  into 

Li     "  iiid  even  into  the  blood  of  the  Angles,  the  insti- 

y  is  not  largely  affected  by  it.     During  the  cou- 

qne»t  the  Danes  were  the  Itoul,  or  /<«•« ;  when  it  was  over  they 

Hii"  conditions  of  ^eft1ed  society  as  they  found  it; 

ics,    their  coins,    Iheir   Kicul   i-nitums,  like  their 

ling  places,   retained  for  a  while  their   old   names  ;    bat 

tliooe  names  tliey  were  lubntantially  identical  with  thu 
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mAgistrates,  coins  aud  cuBtoms  of  the  Angles,  and  in  the  coiireel 
of  time  sank  all  differi'UceB  in  n  common  noinenelature. 

Nor  again  can   much   of  the  conKtltntionnl    change  which j 
followed  the  second  Danish  domination,  thiit  founded  hy  Sweyul 
and  Canute,  he  atti'iliutcd  to  the  ijifuaion  of  new  customH  froiiij 
the  North'.    Its  chief  effects  were  political,  ond  its  constitutional  I 
consequences   may   he  referred  to  political   far  moi-e  than   ti>l 
ethnical  causes.     The  laws  of  Canute  are  but  a  repi-oduction  of 
tho.sc  of  Etlgar  and  Ethelre<l :  '  I  will  that  all  people  clerk  ond 
lay  hold  fast  Edgar's  law  which  all  men  have  chosen  and  swoniJ 
to  ut  Oxford'.'     Not  a  single  custom  can  be  assigneii  to   his 
rule  with  any  certainty  that  it  cannot  be  found  earlier ;  and  tho  I 
infusion  of  Danish  blood  and  language  is  less  important  in  theJ 


'  If  tbe  autlienticity  of  the  Conititutiooes  Forettoe,  uerili«U  to  Cannto, 
were  proved,  they  miglit  be  nseful  aa  uiarking  tho  iutroduction  of  fureAt  j 
law  into  Englnnd ;  Imt  they  we  either  spurions,  or  «o  much  iuterjiolnteil 
08  to  be  without  value.     They  are  accepted  indeed  by  Keinble  and  tjip- 

rberi;,  and  with  some  heaitaUon  by  Svhmid  alio  (Gcsetze,  p.  Ivi   ;  hut 
Maurer  rejects  them  oa  a  fabrication  of  much  later  date  (Krit.  t^eber- 
•chan,  ii.  410).  Liebcrmann  places  them  between  1130  and  1315,  prulmbly 
al>out    1 1  So;   see   his  edition,  Halle,  1894.     Besides  these  laws  the  in- 
stitution of  tbe  huskarls  is  the   only  peculiarity  of  the  Danish  nJgime : 
on  them  see  Freeman,  Norm.  C'onq.  i.  733 ;    Langebek,  Sor.  Rer.  Dnnic. 
iii.  1 46.     Although  they  recall  very  distinctly  the  features  of  the  primi- 
tive comitatus  (above,  p.  167,  n.  4),  they  do  not  concern  Constitutional 
History  further,  and  add  in  no  important  dagree  to  the  elements  already 
exiatim;  iu  English  aociety.     It  is  just  possible  that  the  ortint  or  trial  by 
battle-,  which  occurs  once  in  an  Auglo-Saxou  charter  of  A.D,  1062   K.  C.  D. 
813),  may  have  been  intrcxluced  by  the  Danes;  but  its  first  legal  ami'- aranx«  I 
is  in  the  edict  of  the  Conqueror  on  the  subject ;  Schniid,  p.  35  3>     'Tlie  berii't  | 
is  often  regarile<l  as  on  institution  of  Canute;  but  there  are  many  exam-l 
pies  of  the  cuftom  in   the  charters  much   earlier,  which  show  that  he' 
simply  declared  the  law  of  an  ancient,  probably  primitive,  usa)^;  Kemble, 
Sttions,  ii.  99.    The  heriota  of  Theodred,  Bishop  of  Eltnhara  (Cn«l.  Dipl. 
dccoclviil,  Kthelwold  theealdonuan  (mclxxiiil,  Elfgar  (mccxMii),  Bcorhtrio 
(ococxcii),  and  many  others  are  known  ;  aud  they  seem  to  imply  au  aasess- 1 
ment  aimilar  to  Canute's  own.     And  in  this  view  of  the  ca.se,  where  thai 
payment  hnd  heoome  a  settled  amount  due  from  persons  of  n  particular  I 
rank,  it  'became  possible  for  women  to  l>e  charged  with  it.'     In  other  J 
words,  the  heriut  was  become  a  burden  on  the  laud  rather  than  on  tliokl 
{tcmon. 

'  tHiarter  of  Canute,  Select  Charters,  pp.  7J,  76;  from  the  York  Cio«(«eI 
Book;  see  Chr.  Sax.,  A.D.  loiS,  'The  Dam-s  and  tbe  English  aj,Tei-d  at 
Oxford  to  live  under  Eilgor's  law."     The  Code  of  Canute  issueil  at  Win-i 
Chester  (LI.  CiimuU,  8chinid,  p.   351  1  i>  somewhat  later,   (Utinj;  nflMr  hl^l 
uomiuest  ofNurnay  and  probably  after  bis  vinit  to  Hume  in  1017. 
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tliei 


ralelreteb 

jut  giren  of  tli«  growth  c^  the  royal  poirer,  are  to  be  ascribed 
U  tbe  bd  that  CaBBte  wm  a  great  conqaeror  and  tbe  ruler  of 
ctlwr  (mr  wider  if  ten  emlised  territories  than  England.  His 
(kaa^tes  in  tbe  forms  cf  cbarters  and  writs,  if  they  were  really 
l>-tliiiic  more  th*B  derical  TariatMoa,  simply  show  that  be  did 
ith  a  BtxvDg  haod  wbtU  Ethelred  bad  done  with  a  weak  one. 
Even  tbe  great  mark  of  bis  policr,  the  division  of  England  ijito 
great  earldoois  or  daeliies,  nay  be  paralleled  with  the  state 
r  thing*  onder  Edgar  and  his  aona. 

It  is  howerer  poasible  to  reftr  tbe  last  measure  to  an  idea  of 
Incing  KNoetbing  like  the  imperial  system  which  Canute 
in  Ocrnuuiy.  Ue  ruled,  nominally  at  least,  a  larger  Eun>- 
domiiiioD  than  any  English  sovereign  has  ever  done  ;  and 
pecli^M  also  a  raore  homogeneous  one.  No  potentate  of  the 
I  CBioe  near  Ub  except  the  king  of  Germany,  the  emperor. 
I  vhnm  he  was  allied  as  an  equal.  The  king  of  the  Xor- 
B,  tiiB  Danw,  and  a  great  part  of  the  Swedes ',  was  in  n 
wbicb  might  have  luggested  the  foundation  of  a  Scau- 
tTian  empire  with  Britain  annexed.  Canute's  diviMon  of  bis 
\  on  his  death-bed  showed  that  he  gaw  this  to  be  im- 
Norway,  for  a  century  and  a  half  after  hiii  strong 
hajid  was  removed,  was  broken  up  amongst  an  anarchical  crew 
of  piratic  and  bloodthirsty  jirinces,  nor  could  OeuniRrk  Ije  re- 
garded as  likely  to  contiiiue  united  with  England.  Tbe  English 
naticm  was  too  much  divided  and  demoralised  to  retain  hold  on 
Scaudinavia,  even  if  the  condition  of  the  latter  had  allowed  it, 
;^ei>ce  Canute  deteruiiued  that  daring  bis  life,  as  aAer  Ids 
ath,  the  nations  should  be  governed  on  their  own  principles, 
Saxouo,  the  Bavarians,  the  Swabians  and  tbe  Fran- 
F}«d  Coiintd  ibe  Salic,  so  the  Danes,  tbe  Norwegians, 
!  Swedes  and  tbe  English  should  obey  him.  But  still  fnrtJier, 
1:^  tho  English,  Northumbrianii.  East  Angles, 
,  might,  each  under  their  own  national 
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leader,  obey  d  Bovoreign  who  wne  strong  enough  to  enforce  (leoce 
amongst  them.    Tlie  gi-cat  earldoms  of  Canute's  reign  were  per-: 
btpii  a  nearer  approach  to  a  feudal  division  of  England  than 
anything  which  followed  the  Norman  Conquest.    That  of  Mcrcia 
was  ft  vast  territory  in  which  the  earl,  an  old  Mei'cian  nobl 
united    the   givat   territories   of  the   national   setliel  with  the 
official  aatLority  and  domain  of  the  eoldormau,  and  exercise^ 
the  whole  admiuistrntion  of  justice,  limited  only  by  the  king'a 
reeves  and  the  bishops.     And  the  extent  to  which  this  creation' 
of  the  four  earldoms  affected  the  history  of  the  next  half  century 
cannot  be  exaggerated.     The  certain  tendency  of  such  an  ar 
rougemeut  to  become  hereditary,  and  the  certain  tendeucy 
the  hereditary  occupation  of  great  fiefs  ultimately  to  ovcrwhel 
the  royal  power,  are  well  exemplified.     The  proccBS  by  which, 
■e  we  have  seen,  the  king  concentrates  in  himself  the  representa- 
tion of  the  nation,  as  judge,  patron,  aud  landlord,  reaches  i 
dimax  only  to  break  uj>,  save  where  the  king's  hund  is  stron 
MWigti  to  hold  fast  what  he  has  inherited,  and  the  people  an 
oahannt  enough  to  sustain  him.     The  history  of  the  reign 
I  the  Confessor  is  little  more  than  the  variation  of  th 
of  power  between  the  families  of  Godwin  and  Leofric 
'  of  the  witenagemot  is  wielded  by  tho  great  earla  ii 
ik  has  his  allicB  nwoiig  the  Welsh,  Irish  and  Scottish 
■ch  his  friends  aud  refuge  on  the  continent :  at  their 
fclitinn  ilic  king  receives  aud  dismisses   his  wife, 
■  aode  bis  bishops.     The  disruption  of  the  rcnli 
TW  work  of  tjo<lwin  is  crowned  by  tlie  exultatioi 
^  aw  the  evils  of  the  existing  state  and  attempt 
■=aM«rUs  attti  family  interests  to  unite  the  house 
'  ^^tu|(punuf  a  iwtiouttl  sovereignty.    But  the  polic 
\  ual  by  the  lukewanu  patriotism  of  Edwin 
'  ''.'■  way  to  the  Nurnmn  Comiuest  by  di; 
Hsrold.    The  Norman  Comiuest  reatorei 
.^Kitnis  temporary  Mcrifice,  just  aa  tli 
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i-.iud  of  any  formal  iiifiu>iuii  of  Scaiidiuiiviuu  j)ulity '.  Tlio 
uKwurc,  •(>  ikr  lu  it  b  uew,  is  i-atber  Frank  or  Gennuu, 
Mid  in  advance  rattier  than  in    the   rear   of  the   uidigeuouB 

To-  A  jjlance  at  the  Karolingian  legislatiuti  of  tlie  jiinth 
Wiitnn  -ii^."j;<-st3  the  important  question  whether  the  legal 
it  i-uic-t  adopted  by  Alfretl  and  his  descendants  were  to  any 
<j.t«ut  mlluenccd  by  continental  precedents.  The  intercoui'se 
Iclvreeii  tho  two  courts  had  been  close  and  constant,  the  social 

rpgndilion  of  the  two  nations  wtus  far  more  uniform  than  a 
njier&ial  view  of  their  liiatory  would  lead  us  to  believe,  and  in 
tbe  lairg  of  their  respective  legislative  periods  there  are  coin- 
di)mc«B  which  can  scarcely  Ije  rcgnrtlcd  ns  accidental.  Duriii>; 
ti>«  reign  of  the  Great  Charles  the  Ki-ank  coui't  was  the  home 
of  English  exiles,  as  well  as  of  English  scholars  '.  Egbert  spent 
as  a  banished  man  in  Fj-ance  three  years,  one  of  whicli  wa« 
omrked  hy  Cliarles's  assumption  of  tlie  imperial  dignity  ^.  It 
i«  quite  possible  that  there  he  conceived  the  desire  of  estab- 
Bglfiwg  B  supremacy  over  the  English  kingdoms  as  well  us  the 
idea  of  binding  to  himself  and  bis  dynasty  the  mother  chui'ch 
of  the  laud  in  alliance  for  mutual  pitronage '.  The  chankctcr 
and  Bome  part  of  the  history  of  Ethelwulf  are  in  strict  parallel 
with  those  of  Lewis  the  Pious,  whose  correspondent  he  was  in 


'  H»Umu,  M.  a.  ii.  172,  comes  to  the  rame  conclusion.    The  views  of 

Ncvthem  antiqukrics,  who  refer  every  point  of  aiinilikricy  between  Sckn- 

iUnavi»  »nd  Rnfl&iul  to  Norse  and  Danish  influcnceo  in  Britain,  aeein  tn 

ba  maintaiurd  in  ignorance  of  the  iKwly  of  English  History  which  existed 

„r)i..r  tin,,  the  Norse  invaidoDS,  the  civilising  and  Christianising  influence 

:  on  Scandinavia,  and  the  common  stock  of  institutionji   that 

idities  possessed.     The   temperate   and  critical   treatment   of 

irer  is  strongly  in  contra-st  with  thia.     But  even  the  introdue- 

iiankarls  and  the  forest  law  .ire  to  a  certain  extent  ontside  our 

i"Ot:  the  former  was  no  permanent  institution,  and  the  latter 

weak  evidence  to  be  accepted.     I  have  therefore  prcfarrod  to 

•  •  ■  iinj">rt,int  about  them  under  other  heads. 

'  of  Otfa,  Alcuiii  and  Charles,  in  the  Councils  and  Eoele- 
t/",  iii.  487,  4tj8,  561-565. 

.  I>.  8.^6.     Brihtric    died  in  A.D.   8oj  ;  Kghert's  stay  in 
:u«i  Compute*]  at  thirteen  years  (X«p[)enborg,  ed.  Thorpe, 
~    liul  "U  •;itlieroDniputation  it  most  have  covered  the  datd  of  Charles's 
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liiH  early  yeai-s  arid  whose  granddaughter  he  married  on 
return  from  his  Roman  pilgrinmge.  Alfred  drew  fi-om  the 
empire  some  at  least  of  the  scholars  whose  assistance  in  the 
restoration  of  learning  repaid  to  a  great  extent  the  debt  due 
to  Knglnud  for  the  services  of  Alcuin.  Charles  the  Simple  ai 
Otto  the  Great  were  married  to  two  of  the  sisters  of  Athelutun 
and,  whilst  Otto  was  consolidating  the  Saxou  empire  on  tlie 
continent,  his  nephew  Edgar  was  gathering  subject  kings  at  his 
conrt  and  taking  t«'i  himself  the  titles  of  emperor  and  Aug'ust 
As  Otto  collected  the  great  duchies  of  Germany  into  the  ham 
of  his  sons  and  sons-in-law,  Edgar  placed  the  great  ealdonnn 
xhips  of  England  in  the  hands  of  his  own  kinsmen.  In  eccl( 
siastical  legislation  at  the  same  time  England  was  lai 
copying  from  the  manuals  of  Frank  statesmanship.  Tlie  Anglo^ 
tSoxon  Canons  and  Peniteutials  of  the  tenth  century  ai-e  in  gi'ca! 
])art  translations  aud  expansions  of  the  Frank  books  of  di 
ciplino  which  had  a  Imndred  years  etvrlier  been  based  on  the 
works  of  Theodore  and  Egbert.  It  would  be  very  rash  to 
aftirm  that  while  the  bishops,  who  composed  so  birge  a  part  of 
the  witcnogemot,  sought  foi-eigu  models  for  their  canont-,  they 
did  not  seek  foi'eign  models  for  the  secular  laws.  Dunstan  hiwl 
learned  monastic  discipline  where  he  might  also  have  fiimisl 
himself  with  the  knowledge  needed  for  the  great  office  of  fi 
udviaer  to  the  king.  But  tlie  bnlliunt  perio<l  of  imperial  le| 
lation  was  over  before  the  time  of  Alfred;  in  the  disorgamsatl 
of  the  lotter  i)eriod  of  the  Karoliugs  much  of  the  framework 
their  system  had  ceased  to  exist  except  in  the  law  books ;  ai 
the  parallels  between  FraiJc  and  English  law  must  not 
pressed  without  allowing  for  the  similarity  of  the  circunistan* 
which  prompted  them  und  for  the  ftuulumeutal  dtock  of  comnii 
principles  and  customs  which  underlay  them.  The  htw  wl: 
provided  that  the  landless  man  must  have  a  lord  ajipears  in  tl 
Capitularies  of  Charles  the  Bald  half  a  century  before  itappi 
in  the  dooms  of  Athelstan '.  The  judicial  investigations 
by  Alfred  through  his  '  fidcles '  may  remind  ns  of  the  jiirisd 
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tiflD  of  Uie  Frank  '  miBsi ' ' :  in  England,  na  in  the  empire,  the 
I  of  ihe  Bliiri)  receives  n  third  i)firt  of  the  profits  of  the  law 
»',  «nil  the  great  <hegii  is  allowed  to  swear  by  the  agency 
rf  ■  frpresentative  *.  Yet  all  these  may  be  merely  the  results 
lunilar  circumstauoes,  In  other  points,  where  the  coinci- 
are  more  striking,  difference  of  ci re uni stances  may  be 
filial  to  an  affimiatiTe  theory.  It  cannot  be  safely  said  that 
tigtrti  regulations  for  the  hundred  wore  borrowed  from  the 
kv  of  Childebert  and  Clothaij',  or  that  Ethelred's  rating  of  the 
eigbt  hides  to  furnish  a  helm  and  coat  of  mail  was  an  imita- 
OOQ  of  the  Frank  practice  ',  or  that  the  psjTnent  of  Dauegeld 
ia  JUD.  991  was  consciously  adopted  on  tlie  precedent  created 
Vjr  Clou-les  the  Bald  in  a,d.  861,  866  and  877  in  Oaul  and 
Lotliaringia '.  Jurists  will  probably  always  differ  as  to  the 
relation  between  the  scabini  of  Lewis  the  Pious  and  the  as- 
■stant  tbegns  of  the  shiremoot";  whether  the  twelve  senior 
tiKgns  who  swear  to  accuse  none  falsely  are  a  jury  of  inquest 
like  the  iii({uiBitors  of  Levris,  or  a  corapurgatory  body  to  deter- 
mine on  the  application  of  the  ordeal.  The  oath  imposed  by 
Canute    on    every  one  above  the  age  of  twelve,  that  he  will 
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r,  M.U.  B.4P7  :  '  Nkin  omnia  pens  totiiusuaeregionisjudiciA,  quae 
ia  aliacetU  nu  6ct»ut.,  ugaoiter  inveatigabat  qoaliter  Serent,  justa  nut 
~~*' —   iajiuta;  ant  vera  »i  aliquant  in  illis  judiciix  iniquitateui  intelligere 
,  lenilcs-  advocato*  ilKu  ipsoa  judioea  ant  per  le  ipaain  aut  per  alios 
I  Mate*  qnoslibet  interrogatut.' 
{»  AboT«,  p.  ij6. 

TUnli,  f  3:  'Irte  potcrai  deiuceps  jumrc  pro  domino  »uo.'     Waiti, 

j}K.     '  Honorem  enim  taleni   nostrin  vaiisallis  duminicia  oon- 

:  ipti  non  eicut  ri;liqui  mann  propria  sacramentuni  jurent,  lod 

jur  k'xiio  iUonun  et  riediliilior  illnd  agere  non  ditferat ; '  Cap.  Vem. 

0.  884,  c.   II.     '  Ezc«ptii!  nodtrii  vasais  <loiuinicia  pro  quibii»    illnnim 

I  jaranionliim  persolvcnt ; '  Ibid.  0.4;  Balnze,  ii.  195, 197. 

•  century  before  in  the  Lex  Saxonum,  where  the  noble  U 

'  •-  -— »-^-  '  in  manti  liti  «ui  vol  sua  aruiata  j '  c  8. 

-^ya,  p.  X. 

,  lulariee  of  A.D.  861   (Pertz,  Legg-  >■  477 :  Baluze,  ii.  103) 

077 ;   '  Uaec  oonititnla  est  exaotio  Nortmanmi  qni  erant  in  Seqnana 

at  n  r*i!i'»ne  eju»  reoederent.'     The  tax  in  a.d.  877  ia  twplre 

!■'  iiuluiiiinicatua ;    from  the  mansua  in^nuilia  four 

:i  thu  tenant;    from  the  nmn>iu«  B«;rviliii  two  fnun 

rcjii  :iii<i  iw.i  irriiii  the  tenant.     Pert*.  Le^i;.  i.  53ft;  Baliia!,  ii,  171;, 

I;  Waitx,  I).  V.  G.  Iv.  lOJ  ;   RuliCTtaon,  K««»yr(,  pp.   116,   117;   Aim.  S, 

■ »,  A.I).  866. 
*  BOTabnre,  p.  116. 
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not  be  a  thief  nor  cognisant  of  theft ',  mns  liack  throuj^h  tlie 
common  form  of  Edmund's  oath  of  allegiance ',  and  finds 
parallels  in  ttie  earliest  legislation  of  Chiirles  the  Great '.  In 
more  than  one  passage  the  collection  of  early  Englisli  usages, 
Icuown  as  the  Leges  Heni'ici  Primi,  recalls  the  exact  language 
of  the  Capitularies  and  of  still  earlier  kws  '.  But,  although  we 
may  be  incUned  to  reject  the  theory  that  refers  nil  such  im- 
portations of  Frank  law  to  the  Norman  lawyers,  and  to  claim 
for  tlie  institutions,  wluch  like  trial  by  jury  came  to  full  gro' 
on  English  soil,  a  native  or  at  least  a  common  Germanic  origi 
it  is  wiser  and  safer  tu  allow  the  coincidences  to  speak  for 
themselves ;  and  to  avoid  n  positive  theory  that  the  first  iiide 
pendent  investigator  may  find  means  of  demolishing.  It 
enough  that,  although  in  different  lines  and  in  widely  con- 
trasted political  circumstances,  royalty  waa  Iwth  in  England 
and  on  the  continent  working  itseli'  into  forms  in  which  the  old 
Germanic  idea  of  the  king  is  scarcely  recognisable,  whilnt  t 
influence  of  long-established  organisations,  of  settled  homes,  ati 
hereditary  jurisdictions,  was  producing  a  territorial  system 
government  unknown  to  the  i-ace  in  its  early  stages.  A  stroni 
current  of  similar  events  will  produce  coincidences  in  the  histoi 
of  nations  whose  whole  institutions  are  distinct ;  much  moi 

*  '  Volamiu  at  omnU  horoo  post  duodecimam  aetetii  Bua«  annum  juret 
quod  fur  esse  nolit  noc  furi  oonicntaneug ; '  Canute,  ii.  {  1 1 .  Compuv 
with  this  the  later  ren^lations  of  Henry  II  and  Ricbjkrd  I ;  Select  Chwten, 
pp.  '37.  J56. 

'  Select  Charters,  p.  66 :  '  Ut  namo  concclet  hoc  in  fntre  vel  prox 
suo  plus  qiuun  in  extroneo.' 

'  Waitx,  D.  v.  G.  iv.  368.     'Judex  unuAjnuqua  per  civitatem  hte\i 
jurare  ad  Dei  judicia   boinine*   credentea  juxta  quontos  praeviderit,  e 
foris  per  curtea  rel  riconu  inansuroe,  ut  cni  ex  ip«is  cognitum  fuerit.  id  1 
humicidio,  furtA,  adnlteria  et  de  inlicitos  conjunctionea,  ut  nenii>  eiu  coq 
c«Ieti'  Capit.  Lanjjobard.  a.D.  783,  c.  8;  Pertz,  Legg.  i.  43,     I'f.  Capil 
Silvac.  A.D.  853 ;  Bolnse,  ii.  44,  45  ;  Peru,  Legg.  L  424. 

*  SeeSchmidLCewtie,  p|i. 437,  438,  471,  47J,  484,485;  Thorpe,  Anoiofl 
Laws,  pp.  507,  $09,  510,  jto.     The  regiiUtiona  of  Athelston  (ii.  |  14)] 
Ed(;ar  (iii.  {  8)  and  Bthelred  (iv.  (  6)  respMaing  coin,  may  be  coiiipa 
with  those  of  Lewis  the  Pinus  (Perti,  Ijegg-  i-  J45  ;    Baltite,  i.  4,^JJ, 
(.'harleia  the  Bald  1  Baluxe,  ii.  DO,  111:.     Cf.  Iwth  with  the  Roman 
(Juat.  Cod.  ii.  §  n  ,  froui  which  they  were  ■'     '    '         '  '      ""      1 1 
againxt  holding  |^uiot.i  mi  Sundays  and  fe«ti> 

I.  15)  also  re«embli;9  tlint  of  Charles  the  Giu-.        , 

183)  and  Charles  the  Bold  (Daluae,  a  140,  141). 
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ID  like  tnrcirmBtniices  forc«  mmilarty  congiitutcd  tmtiona  into 

nay,  preat  Ippislatnrs  will   tJiiuk  together  even 

t  suggest  tlie  tlmuglit  lie  of  the  most  tliBsimiltir 

tWiwt«r.     No   amount  of  annlogy  between  two  systems  can 

by  itaelf  pnrre  the  actuiiJ  derivntion  of  the  one  from  the  other. 

79.  Although  the  progress  of  tl»e  Anglo-Saxon  system,  from 
tkt  condition  in  which  its  whole  organisation  depends  on  {>er- 
hoaI  relations  to  that  in  which  everytliiiig  depends  on  territorial 
^,  Mint,  is  marked  at  each  step  by  some  change  in  the  royal  {)ower, 
^^M  U  better  described  in  this  formula  than  as  a  progress  from 
^^BMMMBMy  to  monarchy,  or  from  a  democratic  to  nu  aristocratic 
^^^^^Hjy,  or  from  alodialisra  to  feudalism.  The  growth  of  the 
royal  power  was  theoretical  rather  than  practical;  what  it 
gUBcd  on  one  aide,  it  lost  on  another.  The  king  became  the 
of  justice,  the  lonl  and  patron  of  his  people,  the  owner 
Um  pablic  lauds ;  but  he  had  almost  immediately  to  part 
li  the  substantial  exercise  of  the  powers  so  appropriated. 
the  grants  of  land,  constantly  increasing  in  number,  the 
demesne  was  c-ontiuually  diminished,  and  the  diminution 
id  royal  demesne  made  the  fixation  of  the  people  the  only 
arailalile  ro<^an8  of  meeting  public  emergencies.  The  immu- 
tit'H  whicli,  by  grant  or  by  presci-iption,  were  vested  in  the 
lers  of  booklaud,  actually  withdrew  the  profits  and  powers 
jari<<liction  from  the  source  from  which  they  themselves 
emanated.  The  patronage  or  lordtihip  which  was  to  unite  the 
Idng  more  closely  than  ever  before  with  the  people,  was  inter- 
crpt«Hl  by  a  number  of  mesne  lordships  and  superiorities,  which 
tliem  in  reality  further  asunder. 

had  perfected,  so  far  aa  we  can  see,  the  theory  of 

rojalty.     He  had  collected,  we  are  told,  a  fleet  of  not  less  than 

3600  slupe,  which  eveiy  summer  he  reviewed  and  exercised  in 

navigating  Britain,  thus   providing  for  present  defence 

id  for  the  maintenance  of  permanent  discipline.     The  winter 

and  spring  he  devoted  to  judicial  circuits,  in  which  he  traversed 

ail  the  pruvineee  of  Uie  English,  and  accurately  inquired  how 

ic  magtjttnttes  oWrved  the  laws  of  the  nation  and  his  own 

I,  that  the  poor  might  not  suffer  injury  or  oppremion  at 
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tbe  hands  of  the  mighty  \     Possibly  the  tradition  is  brigh 
than  the  realitj',  for  the  evil  times  that  followed  may  well  ha' 
suggested  an  exaggeration  of  past  blessings.     But  the  spirit 
Edgar's  legislation  is  good.     The  preamble  of  his  secular  la 
declares   that  every  man    shall  lie  worthy  of  folkright,   pi 
as  weU  as  rich ;  and  Uie  penalties  for  unrighteous  judgmeni 
with  the  promise  of  redress  by  the  king  in  the  last  resoi 
immediately  follow*.     With  his  death  the  evil  days  liegan  ai 
once.      The  strong  men  whom  ho  had  curbetl  to  his  service, 
took  advantage  of  the  youth  and  weakness  of  his  sons ; 
internal  divisions  rendered  the  kingdom  of  Ethelred  an 
prey  to  the  Danes.     Tlie  real  benefit  of  the  changes  of  the 
ceding  century  fell  into  the  hands  of  the  great  ealdormen,  and 
thi-ough  them  to  the  thcgns.      The   local  jurisdictions  grew: 
the  feeling  of  national  union  which  had  been  springing  up,  was 
thronm  hack :   the  tribal  divisions  had  become  territorial,  but 
they  were  divisions  still.      The  great  lords  rounded  off  thei 
estates  and  consolidated  tlieir  jurisdictions :  each  had  hi.s  o' 
national  and  ecclesiastical  policy.    The  Mercian  Elf  here  banish 
the  monks  and  replaced  them  with  married  clerks;   the  Ei 
Anglian  Ethelwiu,  God's  friend,  and  the  East  Saxon  Brihtnot 
drove  out  the  clerks  and  replaced  the  monks '.     Where  eccl( 
siastical  order  was  settled  by  the  local  rulers  notwithhtaudiu 
the  strong  baud  of  Dunstan,  it  was  scarcely  to  be  expected  that 
t*iii[>oral  liljertics  could  he  sustained  by  Ethelred.      Auothi 
Danish  inroad  seemed  needed  to  restore  the  state  of  things  tl 
Edgar  had  oreAled. 

80.  One  good  result  attended  this  apparent  retrogrressioi 
There  had  been  centralisation  without  concent  ration  :  all  rigb 
and  duties  were  ranging  themselves  round  tbe  person  of 


'  Florence  of  Woreerter,  X.D.  975.     Edgar's  jadioial  oironiU  war*  oopit 
by  CiuiQle ;  Iliit.  Ramsey  (ap.  GiUe),  p.  441  :  and  they  nuy  bare  beea 
copied  from  the  pnKtice  of  Alfred:  A«aer,  M,  H.  B.  497. 

'  Edgar,  iii.  §  1  :  '  Volo  ut  omnin  lionio  fit  dii^iuti  jiir" 
et  dWo,  quiciinqne  xU,  et  eis  jiotA  judiuia  jndiccntiir ; 
tionibu^  rpintssio  veniidij  apud  Dciun  et  ivpud  Meiuduni  (.'>•>  •.,<m,i- 
latter  tlftiiBo  ia  ri'-eolmtd  iu  (.he  clmrteru  nf  Hi'iiry  I  and  .)ohii ;    and  iii^ 
\x  tmed  further  Ixw-k  in  the  leginlatii I' Alfred  ;  LI.  ltilr<id.  }  49.  7. 

'  Flor.  Wig.  A.D.  975. 
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kiiigr,  nnd  Uiere  was  a  danger  thnt  the  old  locttl  orgaiiisatious 
might  become  oltsolote,  Edgar  hml  found  it  necessary  to  renew 
the  law  of  the  huiidreda  and  to  forbid  rucour.-^o  to  tlie  king's 
utlience  until  the  local  means  of  obtaining  justice  had  been 
exiiftaated '.  His  Heets  and  annies  may  not  improbably  have 
been  organiiied  on  u  plan  of  ccuti-aliijatiou.  Such  a  tendency 
woe  oltnost  a  necessity  where  the  royal  authority  was  becoming 
reoogiiised  as  imperial,  or  as  limited  only  by  a  witenugemot  of 
roykl  Qomiuees  in  which  no  representation  or  concentration  of 
lockl  mnchinery  had  a  place.  The  fact  then  that  the  gi-eat 
lords,  by  tlie  extension  of  their  own  rights  and  the  practical 
aasertiou  of  independence,  took  to  thcmBelvea  the  advantages 
of  the  change  and  maintained  their  junsdictious  apart,  gave  a 
longer  tenure  of  life  to  the  provincial  diviaions.  The  national 
unity  was  weakened  by  the  sense  of  jiroviucial  unity,  and  in- 
ilividnnl  liberty  was  strengthened  against  the  time  when  the 
iiAtioual  unity  should  be,  not  the  centralisation  of  powers,  but 
the  couceutratiou  of  all  organisation  ;  a  period  long  distant  and 
to  be  reached  through  strange  vicissitudes.  In  the  maintenance 
of  provincial  courts  and  armies  was  inherent  the  maintenance 
of  Mocieut  liberty. 

For,  notn'ithKtauding  the  series  of  developments  which  have 
been  traced  so  far,  the  forms  of  primitive  organisation  still 
genenUly  sixrvived.  The  warriors  of  the  shii-e,  whether  free 
Ditn  of  full  political  right,  or  the  church  vassals,  or  the  con- 
tingeuts  of  the  great  thegns,  fought  as  men  of  the  shire  under 
the  ealdorman  or  his  officer.  The  local  force  of  Devonshire 
and  Somersetshire  was  beaten  by  the  Danes  at  Peiilio;  the 
Eoii  AiigUaus  and  the  luen  of  Cambridgeshire  fought  apart  at 
fUiigniere :  the  men  of  Dorset,  Wilts  and  Devon  at  Sherstoue  *. 
E%eii  the  political  attitude  of  the  pi\)>'ince  was  determine<l  by 
ibf  enldonuau  and  the  thegns.  The  Northumbrian  earl  Uhtred 
and  the  West  Saxon  earl  Ethelmar  made  tlieir  separate  ugree- 
ats  with  Bwcyn,  and  in  doing  so  declared  their  independence 


Tke  avunU 
tluit  M- 

luWwl  tlU 

death  Uiul 
tliu  n»ult 
of  iitiiiiitaiD- 
ing  load 
iliviiioiM 
and  impu- 
Ur  iiutitu- 
tianfc 


Mninten- 
lUliv  of 
)tn)v  inciuj 
.ultuintitriw  J 
lion  In  111III4 
tw>  uiatUin 


ruta] 


*  Bdgkr,  Ui.  i  1 : '  Nemu  rMjuirat  regein  |m>  aliqua  causa  nUi  i1<iiui  itegotur 
I  tanftD  ditfnnm  recti  vul  rrcliim  iu|>etnro  non  |i<««it.'  Sen  hImvo,  |i.  \iij, 
■  Vhir.  nt^.  A.D.  1001,  1010,  igi6. 
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PuruuniiiHc  of  Etiielred '.  But  still  uore  certainly  in  the  local  courts  t| 
old  Rijirit  of  freedom  found  room.  The  forms  wrre  tlic  tan 
whctlier  the  king's  gei'efa  or  tlic  lord's  steward  culled  the  siiito 
together:  the  hundred  i-etained  its  peace,  the  township 
customs :  the  very  diBruption  of  society  preserved  these  tl 
for  the  better  duyw. 
Old  iiwtoiii'  In  the  preservation  of  the  old  forms, — the  compurgation 
Mwiuf  new  the  kindred  of  the  accused,  the  responsibility  for  the  wergild 
the  representation  of  the  township  in  the  court  of  tiie  huudre 
and  that  of  the  hundred  in  the  court  of  the  shire ;  the  choice  i 
witnesses  ;  the  delegation  to  chosen  committees  of  the  comma 
judicial  rights  of  the  suitors  of  the  folkmoot ;  the  need 
witness  for  the  transfer  of  chattels,  and  the  evidence  of  the 
hundi-cd  or  shire  to  the  title  to  lands ;  the  report  of  the  hun- 
dred and  shiro  as  to  criminals,  and  the  duty  of  enforcing  their 
production  and  punishment,  and  the  countless  diversity 
customs  in  which  the  several  committees  went  to  work  to  fuU 
the  general  injunctions  of  the  law, — in  these  remained  the  see 
of  futuix;  liberties ;  tliemselves  perhaps  the  mere  shakings 
the  olive  tree,  the  scattered  grains  that  royal  and  noble  gleaue 
had  scorned  to  gather,  hut  destined  for  a  new  life  after  many  dnj 
of  burial.  Tliey  were  the  humble  discipline  by  wliich  a  dov 
trodden  people  were  schooled  to  act  together  in  small  thing 
until  the  time  came  when  they  could  act  together  for 
ones. 

81.  The  growth  of  national  character  under  tiiese  clmnges  i.'^i 
matter  of  further  interest.  Although  the  national  experiena 
was  not  enough  to  produce  a  strong  and  thorough  feeling 
union,  it  had  been  ecjnublc  and  geiiernl.  No  |mrt  of  Englni] 
was  fur  liehiud  ajiy  other  in  civilisation.  The  wvcral  kingdni 
hiid  l)een  Christ iiiuised  in  rapid  i-ucceBsion,  and  the  process 
amalgamation,  by  which  the  Danes  became  incorporated  will 
the  English,  had  been  so  speedy  as  little  to  affect  the  con 
parative  civilisation  of  the  districts  they  occujiied  after  it  ha 
once  fairly  l>egun.  Nortlmn)bria  had  indeed  never  recover 
the  learning  and  cnltivntion  of  her  early  dayo,  but  Kent 
'  Flor.  Wig.  Ajx  1013. 
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WctBCX  \\m\  retrograded  uearly  ns  niucli  during  tlie  dark  cen- 
tury tJjat  preceded  Alfred.  Hie  depreoBion  of  uatioiuil  life  under 
Ethdrcd  WD8  much  the  same  everywhere.  The  free  man 
learned  thnt  he  had  little  beyoud  Ilia  uwu  arm  and  the  circle  of 
tiia  frieuds  to  tru!>t  to.  Tlie  cohesion  of  the  iiutioii  whs  greatest 
in  the  lowest  raii|;^s.  Family,  towiishii>,  handred,  shire  held 
tngvtltrr  wheu  eMidomiiiu  whs  struggling  with  ealdonuaii  iiiid 
the  Iciiig  wtisleft  in  isolated  dignity.  Kent,  Devonshire,  North- 
onihria,  had  a  corporate  life  which  England  had  not,  or  which 
■  li."  ( ould  not  bring  to  action  in  the  gi-eatest  emergencies.  The 
>-  uiiugemot  represented  the  wisdom,  but  coucoutrated  neither 
the  power  nor  the  will,  of  the  nation. 

The  individual  Eugtishmuu  must  have  been  formed  under 
circumstunces  tliat  called  forth  much  self-reliance  and  little 
heart}'  pntriotism.  Uis  sym]>athiea  must  have  nui  into  very 
narrow  and  provincial  channels.  His  own  home  and  jmrish 
wen*  much  more  to  liim  than  the  house  of  C'erdic  or  the  safety 
iif  the  nation.  As  a  Christian,  too,  ho  had  more  real,  more 
:'  I  f  T  pciable  social  duties  than  as  an  Englishman.  He  could 
(.1  Bweyu  or  Canute,  if  he  would  be  his  good  lord  and 
not  change  the  laws  or  customs  that  regulated  his  daily  life. 
Thfre  was  a  strong  seuso  of  social  freedom  without  much 
care  alx>ut  political  power.  It  was  inherent  in  the  blood. 
Cneaar  had  seen  it  in  the  ancient  German,  and  the  empire  of 
Cliarles  and  Otto  strove  in  vain  to  remodel  it  in  the  medieval 
aggregation  of  the  German-speaking  nationalities;  Bavarian, 
ixucou,  Fram-onian,  Swabian,  were  even  less  inclined  to  recog- 
nise their  unity  than  were  tiie  nations  which  now  called  them- 
«elveH  English. 

The  form  liowever  which  this  tendency  took  in  the  Anglo- 
Saxon  of  the  eleventh  century,  is  distinct  from  the  corresponding 
phttnea  uf  French  and  German  character.  The  Frenchman  can 
iuilced  scarcely  be  eaid  ns  yet  tu  have  developed  any  national 
chamcter;  or  rather  the  heavy  hand  of  Frank  supremacy  had  not 
*o  (nr  relaxed  ita  ])re8sure  as  to  allow  the  clastic  nature  of  the 
Gallic  element  to  assert  itself;  luid  the  historical  Frank  of  the 
age  is  etill  for  the   must  part  German.      The    territory  it«elf 
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scarcely  veiitureii  to  tuke  a  collective  uame.  uud  resembles  tl 
Ualliu  of  Caesur  more  tlian  that  of  ilouurius.     But  the  uen 
life  that  is  growing  up  is  city  lile,  luid  the  liberties  at  which  it 
grasps  lire  collective  nitlier  than   iudi>-idunl  privileges.      Th 
rural  populations  of  France  are,  as  they  were  in  tlio  latter  daj 
of  Homan  rule,  and  as  they  continued  to  be  more  or  less  unt 
the  Itevolution,  a  people  from  whom  social  freedom  had  so  Ion 
departed  tliat  it  was  scarcely  regretted,  scarcely  coveted  ; 
whom  Christianity  had  brought  little  more  than  the  idea  of 
liberty  in  another  life  to  Ije  waited  for  and  laboured  for  in  the 
patient   endurance  of  the  present.     The   true  life  was  in  ll 
toniis,  where,  in  the  interests  of  commerce,  or  under  the  fuvou 
of  some  native  lord  temporal  or  spiritual,  or  under  the  j«tron 
age  of  a  king  who  would  fain  purchase  help  on  all  sides  again 
the  overwhelming  pressure  of  his  too  powerful  friends,  iu  tlij 
guild  and  tlie  commune,  men  were  making  their  puny  effoH 
alter  free  action.     But  this  life   had  scarcely  reached  the 
face  :  the  acts  of  kings  and  councils  fill  the  jKiges  of  bistor 
Law  was  either  slowly  evolving  itself  iu  the  shajie  of  feuda 
custom,  or  resting  on  the  changeless  rock  of  Houiun  jiirispr 
deuce :  the  one  unconscious  of  its  development  and  calling  forti 
uo  active  participation  in  the  people,  the  otlivr  subject  to 
development  at  all.     Even  the  language  had  scwcely  declare 
itself,  except  in  the  frngracnta  of  courtly  minstrelsy. 

Tlie  contrast  between  the  Englishman  and  the  native  German 
is  not  so  strong.  The  disruptive  tendency  in  the  English 
state  is  little  connected  witli  primitive  national  divisions.  The 
is  little  evidence  to  show  that  the  people  iu  general  felt  the^ 
nationality  as  West  Saxons  or  Mercians,  however  much  the 
might  realise  their  connexion  as  Yorksbiremeu  or  men  of  Keul 
The  Siixoii  and  Bavarian  of  the  continent  liud  each  their  na 
tional  policy:  their  national  consciousneits  was  so  strung  thai 
like  that  of  the  Irish,  it  conatMitly  impressed  itself  even  of 
alien  rulers.  The  Saxon  erai)cror  made  his  nearest  kiiisma 
duke  of  Bavaria  only  to  discover  that  he  had  made  his  sou 
brother  a  Bavariflu  instead  of  making  the  BavnriiLns  loyal.  Tb 
Swabiuu  emperor  seut  a  Swabiau  duke  to  Saxuny  in  the  ide«' 
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tiat  Ibc  SaapiM  voald  clini;  rutber  to  Ute  emperor  Uian  to  «n 
■ben  (^oirvruur;  but  Uw  Sw»faiau  doke  becuae  furthwitli  a 
iNiton,  M>d  tiie  lonJtT  UiMt  was  called  forth  was  derot«d  en- 
tiirly    to    lh«-  ruler.     And    these    nationf   had   ihcir 

political  uid  i-c^ -j\  aims ;  the  Saxons  preferred  the  pope 

lo  aujr  emperor  but  a  Saxon  one ;  the  Bavarians  were  ready 
lo  give  op  the  empire  altogether  if  they  might  have  n  kin^ 
uf  their  own.  In  both  there  was  a  singular  development  of 
panonal  loyalty  with  a  distinctly  national  aim  in  the  politics 
of  thfO  eapire.  But  iu  the  Anglo-Sa:i:on  histor}'  tlien?  is  uu 
eqoaOy  stDgnlar  lock  of  personal  loyalty,  and  a  very  languid 
appreciation  of  national  action.  8uch  loyalty  as  really  appears 
is  loyalty  to  the  king,  not  to  the  provincial  rulers  whom  they 
WW  more  closely  and  knew  better.  The  poetic  lauieutittiona 
of  the  chronicler  over  the  dead  kings  may  perhaps  express  the 
feeling  of  the  churchmen  and  the  courtiers,  but  buve  uothiug 
to  answer  to  them  iu  the  case  of  the  provincial  rulers.  The 
great  earls  had  not,  it  would  eeem,  an  hereditary  huld  u]Mn 
"jile  ;  and  although  they  had  political  uims  uf  tiicir 
-f  were  not  such  us  the  j>eople  could  ^ymputhiife  with. 
Tli£  popularity  of  Harold  the  son  of  Godwin  is  only  an  ap- 
partL  ■  •  :  i.ju  :  it  was  won  indeed  liy  his  pei-sounl  gifts  imd 
his  w    _  activity,  but  carried  with  it  no  feeling  uf  loyalty. 

Jlnch  even  of  that  higher  sentiment  which  wns  bcHtoweil  on  his 
kingly  career  was  ivti-ospective ;  they  valued  him  uiohI  when 
be  was  lost.  Throughout,  the  connexion  between  putriotixui 
and  loyalty,  such  patriotism  and  loyalty  as  exist,  sceuw  to  want 
that  basis  of  per»onal  aiTection  which  is  so  natural  und  ncocHMU'y 
to  it.  It  is  not  on  national  glones,  but  un  nutiuunl  miseries 
that  the  Chronicler  expatiates;  and  the  misery  brings  out, 
perha|M)  more  than  is  necessary,  the  ciuerulous  and  hclplemt  tone 
uf  national  feeling;  n  tune  M'hich  no  doubt  is  onl!t<d  fortii  liy 
the  o].ipre8aiouB  of  the  Norman  rt'gime,  but  which  might,  under 
the  tame  circumstances,  in  the  mouths  of  other  men,  liavo  been 
prrhnnKwl  for  one  t>f  vi'ry  different  clmractor :  thf  Bong  of  fhe 
utous  of  ancient  glories,  girding  itvelf  up  for  a  otrong 
irj  united  v.Sori  alter  liberty.     Thoro  iis  no  breath  of  this  in 
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the  Eugligh  reniaiiiB  of  the  eleventh  century-,  and  tlie  history  of 
the  ill-contrived  oiid  worse  executed  attempts  to  shake  off  the 
yoke  of  the  Couqueror  proves  that  there  was  little  life  of  the 
kind.  Yet  there  was  life  ;  although  it  lay  deep  now,  it  would 
be  strong  enough  when  it  reached  the  surface :  nor  hod  thfl 
Conqueror  any  wish  to  break  the  bruised  reed. 

The  lack  of  political  aiins  which  might  give  a  stimulus 
provincial   patriotism,   was  not  compensated  by   ecclesiasticfl 
iiinni  partisanship,  although  the  struggle  lietween  tiie  seculars  am 
le  iH.n-         regulars  does  fill  a  page  in  English  history  to  tlie  loss  it  ma; 
be  feared  of  more  impoi'tant  matter.     But  the  great  dispute 
lictweeu    the    imperial    and  papal  pretensions  that  moved  th»^ 
continent,  found  no  echo  here,  and  called  forth  no  sympathy. 
The  English,  like  the  continental  Saxons,  were  proud  of  their 
faithfulness  to  Rome  ;  but  it  was  a  far  distant  Rome  that  in- 
terfered very  little  with  them,  and  that  in  the  minds  of  tlie 
kings  and  prelates  had  the  asjject  of  a  spiritual  city,  very  differ- 
ent from  anything   that  was  really  to    l)e  found  there.      Tt 
clergy  hud  but  a  faint  notion  of  the  difference  between  jiope  and 
anlifKipe  ;  even  in  doctrine  they  had  scarcely  advanced  with  tlu 
age,  and  tjiere  were  points  on  which  they  were  falling  as  fa 
behind  Roman  orthodoxy  as  the  Bntish  bishops  had  been  it 
the  Paschul  controversy.     When  an  English  archbishop  visite 
Rome  he  spent  liis  time  in  pilgrimages  to  holy  places :  tlio  pup 
received  him  with  a  splendid  )ios])itality  which  showed  him  only 
what  it  was  desireable  that  he  should  see  ;  and  he  came  back  rich 
in  relics,  but  as  jMJor  as  ever  in  political  experience.    Tlie  secular 
world  WHS  still  farther  away  from  him:  Canute,  who  had  cer- 
tain co8mu]x>litan  and  imperial  instincts,  knew  better  than  t< 
involve  England  in  foreign  complications.     For  n  century*  and 
II  half  scjircely  one  Englishman  bos  left  his  name  ou  record  xi 
the  work  of  any  Ibrcign  historian. 

The  i-CAsons  of  this  isolation  arc  apparent  Tlie  Englishiu 
had  I  iiough  to  do  at  home  in  consta:it  resistance  to  n  pi-rsevcring 
foe.  But  tho  isolation  is  not,  as  might  lie  cxjKJCted.  combined  wit 
intenser  patriotism.  The  fire  of  sympathy  bums  in  a  ver>'  unrruv 
circle:  tliere  is  little  to  call  forth  or  diversify  the  latent  eiictip««^ 
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But  this  is  only  one  3«i{>cct  of  tlie  Englishman.     He  mfty  be 
^|iltle(;iiuUic,  uritow,  languid  in  ])olitical  development,  but  he  is 
nrjtlier  unciTilised  nor  uncaltivated.     The  isolntiou  which  has 
h«eu  fatal  to  political  growth,  has  encouraged  and  concentrated 
other  energies.     Since  the  time  of  Alfred  a  national  literature 
ku  been  growing  up,  of  which  the  very  fragments  that  have 
lunrived  the  revolution  of  conquest  and  many  centuries  of  lite- 
ary    neglect,    are   greater    than   the    native   coutemporaueous 
liter»tnrt)  of  any  other  people  in  Europe.     No  other  nation 
Jy  of  history  such  ns  the  Anglo-Saxon  Bede  and 
The  theological  literature,  although  slight  in 
njiariaon  with  that  of  the  Latin-speaking  nations,  testifies, 
fact  that  it  is  in  the  tongue  of  tho  peoj>le,  to  a  far  more 
iigli    religious    sympathy  between   the    tcachei-s   and    the 
iaoglit  than  can  l>e  with  any  degree  of  probability  attributed 
to    the   continental    churches.     In    medicine,    natural    ecience, 
gntminar,  geograpliy,  the  English  of  the  eleventh  century  had 
BMUtuals  in  their  own  tongue.     They  had  arts  too  of  their  own ; 
ith's   work,    embroidery,    illumination    of    manuscripts, 
psbed  as  well  as  the  craft  of  the  weaver  and  tho  annouier. 
be  domestic  civilisation  of  England,  with  all  its  drawbacks, 
fiir  beyond  that  of  France.     The  Norman  knights  despisetl, 
kiuidcrv-alued  and  de.stroyed  much   that  they  could    not  com- 
prehend.    England  was  behind  Europe  in  some  of  the  arts 
rhich  they  had  in  common,  but  she  had  much  that  was  her 
Bwn,   and  developed   what    she   hod  in    common    by   her   own 
enioB.     She  might  be  behind  in  architecture,  although  that 
emnins  to  be  proved,  for  much  that  we  know  as  the  work  of 
{orthern   architects   was   imitttted   from    Roman   models ;    an 
itation  whicli,  idthough  it  later  developed  into  systems  far 
frwr  and  nobler  tlian  anything  tliat  hud  exist^il  before,  was  still 
nnly  advancing  from  its  rudest  stago  in  France  and  Oeinmuy. 
|£ilgland  was  slow  in  following  the  architecture  as  she  was  in 
fnllowing  the  politics  of  the  continent.     It  ia   seldom   rcwrm- 
U-red    in   com|)aring    Nomiun  und    Anglo-Saxon    in    |ioiut    of 
I  civilisation,  luiw  very  litllr  the  Nornuin  bnmght  in  comparison 
iritli  wimt   he  di'htrovfd,  iind  how   very  little   he  brought  that 
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W8E  his  own.  His  law  was  Frank  or  Lomliard,  his  general 
1-  cultivation  that  of  Luufranc  aud  Auselni,  far  more  Italian  ihiiii 
native :  in  civilisation — taken  in  the  truer  sense  of  the  word, — 
in  the  organisation  of  the  social  life,  in  the  means  of  obtaining 
speedy  and  equal  justice,  in  the  wholt3  domain  of  national  Juri»- 
prudence,  ho  was  far  behind  those  whom  he  despised  with  the 
iuBolence  of  a  barbarian :  he  had  forgotten  his  own  language, 
he  had  no  literature,  his  art  was  foreign  and  pui-chased.  But 
he  wiis  a  splendid  sohlicr,  he  had  seen  the  great  world  east  aud 
west,  he  knew  the  balance  of  power  between  popes  and  em- 
Ijerurs ;  aud  he  was  a  conqueror :  he  held  the  rod  of  discipline 
which  was  to  school  England  to  the  knowledge  of  her  own 
strength  and  jKiwer  of  freedom :  he  was  to  drug  her  into  the 
geuiji-ul  network  of  the  spiritual  aud  temporal  politics  of  tho 
world,  rousing  her  tliereby  to  a  consciuut^ness  of  unsuspected, 
undeveloped  powers:  he  was  to  give  a  new  direction  to  her 
energies,  to  mden  and  unite  and  consolidate  her  sympathies : 
to  ti-ain  her  to  loyalty  aud  patriotiaui  ;  and  in  the  process  to 
import  so  much,  aud  to  catt  away  so  much,  that  when  the  time 
of  awakening  come,  the  conqueror  and  the  conquered,  the  race 
of  the  oppressor  and  the  race  of  the  oppressed,  were  to  find 
(hemselrea  one  people'. 

'  '  Aft«r  tlie  dotting  scenes  of  the  pre»t  ilrama  commenced  at  Haitinini, 
it  ueacol  to  exiit  as  n  nstionnl  character  ;  nml  the  beaten,  rained  and  Je- 
moralised  Anglo-SAXon  f<mnd  hiiimeir  ]&nnche<I  in  u  new  career  of  honour, 
and  rising  into  all  the  might  and  majenty  of  an  Engliahmnn.     Let  u>  re- 
flect that  tlie  dcfeaU  u]>on  the  Thames  and  Avon  were  probably  neccnory 
preliminnriea  to  vicUjriei  upon  the  .Siitlej; '    Kt-mble,  Cod.  Dipl.  iv.  pref. 
vi.     C'arlyle,  Fred.  II.,  i.  41  j,  taking  a  ilitfirout  view  of  the  Anglo-Sa.xon 
teiuperaiiient.  >ayi,  '  without  tli>  in  ^i,  e.  the  Norniau*  and  Plantngsneta)  I 
what  hod  it  ever  been  t  a  (;lnttonou6  race  of  .Iiile-i  stnd  Aiu;leii,  capable  of  j 
no  grand  couibinations ;  lurabcrini;  about  in  pot-bellied  equanimity;  not  j 
dreaming  u(  heroic  toil,  and  tiilcnue,  and  ondunnce,  euch  aa  lead«  to  the  | 
hii(h  plaoi^8  of  thid  univerhe  and  the  f^idden  niouutiiin  tupA  where  dwell  the  j 
•pirits  of  the  dawn.'  ...  *  Notliin>(  but  collision,  iutolurable  int^-rprefivure 
(a»  of  men  not  pc-rpeiulicular'-.  and  consequent  battle  often  »upervenini{, 
oould  have  bctu  .tppointrd  tho^u  undrill'.d  Ant;li>Saxon<;  their  po(-bclli<e<l 
equanimity  itself  cuntinoinc  liitble    to  perpetual  interruption,  as  in  the  I 
heptarchy  times.'   This  n-calls  tlio  words  of  earls  Ralph  and  R4i)rer,  ■  AngU  j 
sua  sohimnirMlo  rtira  colunt,  ouuviviis  et  potnliuuibus  nun  pracliis  iotcn-  | 
duul; '  Ord.  Vit  lib.  iv.  c  13. 
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88.  Giowth  of  the  ekonh  aigaiutttian  in  Engfauid. — 83.  F^«edoin  Irom 
th*  Ic»T«n  of  BonuMi  impeiulinn. — 84.  Monarttdmi. — 66.  Divuiona  of 
diooaws  knd  origin  of  paruhes. — 86.  Tithei  and  endowmenU. — 87.  Ecde- 
■iaaticsl  coODciU. — 88.  Belation  of  the  chorch  to  the  Ktates. — 89.  Revivftl 
nndor  Alfied. — ^90.  The  eleventh  oentmy. 

82.  Thb  conTenion  of  the  heptarchic  kingdoms  during  the  TheiutUon 
seventli  century  not  only  revealed  to  Europe  and  Chrifitendom  the  oon- 
the  existence  of  a  new  nation,  but  may  be  said  to  have  reu-  of  iu  unity 
dered  the  new  nation  conscions  of  its  unity  in  a  way  in  which,  v«nian. 
under  the  influence  of  heathenism,  community  of  language  and 
custom  had  failed  to  do  so.     The  injunctions  of  Pope  Gregory  s.  Oregnn-'n 
to  the  first  mission  would  seem  to  show  that  he  knew  the  orgnnuiu 
whole  closter  of  tribes  under  the  name  of  English  ^  and  regard- 
ing them  as  one  nationality  provided  a  simple  scheme  of  ecclesias- 
tical organisation  for  them;  there  were  to  be  two  provinces  each 
containing  twelve  episcopal  sees,  governed  by  two  metropolitans, 
one  at  London,  the  other  at  York.    But  the  comparative  failure 
of  the  Kentish  mission  after  the  death  of  Ethelbert,  and  the  fact 
that  each  of  the  seven  kingdoms  owed  its  evangelisation  to  a 
different  source,  must  have  rendered  the  success  of  S.  Gregory's 
scheme  problematical  from  the  very  first.     Kent  remained  jKir-  nutiiut 
manentlv  Christian  under  the  successors  ot  Augustine ;    but  ii.i>.i.>n  in 

^  .  .         .  «  XT         .1  tllOHKVVMtl 

Wessez  was  converted  by  Birinus,  a  missionary  Irom  ^(n•tllo^•Il  kitii«i.>n». 
Italy,  East  Anglia  by  a  Burgundian,  Northumbria  and  Merciu 
«  Bede,  H.  K.  i.  a?.  »9- 
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by  Irishmen,  Essex  and  Sussex  by  the  labonrs  of  Cedd  and 
Wilfi-id.  It  might  have  seemed  by  the  middle  of  the  century 
that  the  heptarchic  divisions  were  to  be  reproduced  in  the  eecle- 
siaatical  ones.  The  questions  of  discipline  arising  between  thel 
Boman  and  the  Irish  converts  lent  an  additional  element  of 
division.  Each  kingdom  might  have  had  a  church  of  its  own, 
distinct  in  ritual  and  traditions  from  all  the  rest.  This  danger! 
was  averted  by  the  kings  Oswy  and  Egbert  when  they  joined 
iji  sending  to  Ikime  a  candidate  for  tho  see  of  Canterbury';  and 
Oswy  liimself,  by  renouncing  the  Irish  custom  of  Easter  at  tiiel 
synod  of  Streoneshalch,  set  the  seven  churches  at  peace  on  that] 
most  Iruitfnl  matter  of  discord  '■'.  The  policy  of  Oswy  was 
thoroughly  carried  out  by  Archbishop  Theodore  of  Tarsus. 
Theo<lore'B  scheme  of  organisation  opened  the  prospect  of  a  more 
complete  unity  than  that  of  8.  Gregory :  there  was  to  be  one 
metropolitan  at  Canterbun,'  under  whom  the  whole  of  England 
was  to  he  carved  out  into  new  dioceses.  Oswy  died  before  it 
could  be  seen  wliether  he  and  Theodore  could  work  together, 
and  the  merit  of  the  scheme  actually  carried  into  effect  is  du^ 
to  tlie  latter. 

This   great   prelate,    himself  a   philosopher  and    divine   o| 
Eastern  training,  who  had  accepted  the   Roman  tonsure  audi 
credentials  for  his  message  of  peace,  began  his  career  by  con- 
solidating ns  well  «8  he  could  tiie  several  elements  of  life  that 
had  survived  the  great  pcstLleuce  of  a. p.  664.    The  Aug^stiuian 
succes!<iou  had  almost,  if  not  entirely,  die<l  out'.     Wilfrid  and, 
Chad,  although  they  had  ceased  to  differ  on  points  of  discipline,] 
represented  in  their  history,  their  sympathy  and  their  claims 
the  two  opposing  schools.     Theodore's  first  care  was  to  settl«] 
the  personal  disputes  between  them,  and  through  them  to  make 
permanent  peace  between  the  two  sources  of  mission.    He  next, 
in  A.D.   673,  at  the  council  of  Hertford,  combined  the  whol^J 
episcopate  in  a  single  synod,  and  provided,  by  instituting 

>  Bede,  H.  K  iu.  29. 

•  IWd.  iii.  15. 

'  It  ia  inic«t,ioniib1o  whether  fffnHiUTT  of  Btft  Anglia  aiirviv-nl  at  lb»1 
arrivnJ  of  1  livmUiiv  ;  butif»uheniistliaT«ilMdiartly  kiUr  :  nnd  (»niuiMif 
uf  ICoohe«ter  ia  daaoribed  aa  having  faeeo  long  dead ;  Ibid.  iy.  t. 
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ft  Cbfofe',  fir  thn 
Immm.  §1B  he  Aridbd  Kwrt«wlaii,  and  in  tiie  bBamiag  jcw « 
into  mew  focnv:  Wmmx  mlene  et  the  kzgcr' 
■rtad;  liBk  m  far  jem  after  Ilieodoce'*  death  it 
«w  aabfivided  aad  the  wkok  aatiaB  ^en  angcd  nndcr  aixteen 
nea,  aalgaci  to  dv  ■ftiii|iiilita«  fai— ij  of  CaateriniT.  The 
anaagcBMa*  wm  fcnkaa  ^  ikvaf  after,  a»  fv  at  to  uOaw  to 
tba  aea  of  Toric  ili  tida  <tf  aicUiifcap  and  dw  ofatdiewe  of  tkrw 
tka  KonMB  Copqw^  tbe  Xortketa 
ra^lwilJMli  fwhiiM  to  Ids  bratber  at 
The  iHtitoiMB  </ tiw  ai^bUhofirie  ef  LickfieU  far 
.  TS7,  tfenalcaad  OBee  BOR  to  break  op  tiie  eeekaaa- 
tieM  ^aleiL  The  niM  aMtRipaataaate  fcowevcr  was  %taj  ■wet- 
Ihed'  Tfe  ivl  wiit&rimim  of  Wows  hj  Ednrd  the  elder 
uaB|ilt<w1  the  KhoBe  ef  ThuwVai  and  the  territorial  organiaa- 
taon  d  4e  A»»m%,  vhich  haa  eontiiiiied  with  aooie  mioor 
sad  adititinwa  to  the  pteaeot  day. 


Itrdika  deiiaiag  tfta  uwaiiiiilim,  Theodore  did  hi*  best  to  oa« 
BBUUt  and  laiiiilr  caktndoa  and  einliaation  in  other  vajs.  iVMiom'* 
la^Miiallj  br  edaeatiiig  the  elergj  and  tightening  the  reins  of 

In  this  he  was  aaasted  bv  the 


withoat  whaae  co>nieialinn  it  oonld  not  bare  been 
attoqited,  aad  who  ihiianil  an  aaonnt  of  policT.  judgment  and 
fiBiaifchl.  In  ^eae  nattaa,  which  eoold  acareel j  be  looked  fiur  in 
the  rolas  of  s  half-Ckrataamaed  pei^le,  tfaemaelTW  as  much 
■■ilnl  hj  «■«*■■»««■■*  hmaiy  hhwddied  as  by  religions  dewtion. 
In  a  MM^e  «jeuUui  ^'■|t**~'  *f^»»»*  known  to  Chiistendcim  a« 
a  famitaia  of  fi^it.  m  a  land  of  learned  men.  of  deroDt  uh)  un- 
wearied aiaaoBa.  «f  abt(mq.  rieh  and  pious  kings. 

8S.  ISk  whole  aMerial  Uric  had  to  be  built  up  from  th»  A<«>«<ii»«f 


iomdatiai.    Bobhb  ChihtiaiiitT  had  paeaed  swav  front  K«»t<pm  ^tmiiMHiy 
ftitein  leering  few  aad  indiMinet  traces.     The  gmttor  )>«n  Ow  Ki^tak 
of  the  Bntam  aaher  had  nrrcr  been  cooTerted  or  duriu;;  tlM> 
attacks  cf  die  SazaoB  Iwd  &Ikn  bade  into  heathenism  *.     IVitish 
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Christiaiiity  had  taken  refuge  in  the  Welsh  mountains,  nnd 
made  no  attempt  either  to  convert  tlie  conquerors  or  to  maintaii 
a  spiritual  hold  on  the  conquered.  Tliere  was  uo  reason  whj 
the  English  should  not  have  become  Christian  when  and  na  thd 
Franks  did,  but  from  the  condition  and  temper  of  the  native 
population,  on  whom  the  continuance  of  the  conquerors  ir 
idolatry  and  persecuting  cruelty  brought  ultimate  extermination 
The  positive  paganism  of  the  Anglo-Saxons  was,  as  far  as  con- 
cerns its  mythology  and  ritual,  in  the  most  attenuated  condition.^ 
Scarcely  was  Christianity  presented  to  them  by  the  seventh- 
century  missions  when  they  embrace<l  it  with  singular  fidelity  J 
and  siuglonesB  of  heart.  It  could  not  have  failed  to  prevail 
earlier  bnt  for  the  attitude  of  the  Britons,  who,  demoralised  bj 
desertion  and  cut  off  from  all  the  supports  and  advantages  of 
communion  with  foreign  churches,  had  sunk  into  a  despairing 
lethargy  which  took  for  its  main  principle  obstinate  and  indis^ 
criminating  isolation. 

Anglo-Saxon  Christianity  was  thus  saved  from  the  danger  of 
inheriting  the  traditions  and  the  burdens  of  the  earlier  systerai 
The  wave  of  conquest  obliterated  in  all  the  South  and  East  of 
JVitaiu  every  vestige  of  Romnno-BritiBh  Christianitj'.  The 
seats  of  the  bishops  had  become  desolated  ruins :  the  dioces 
divisions,  if  they  liad  ever  existed,  had  been  effaced  with  tha 
civil  landmarks  on  whose  lines  they  may  have  Wen  drawn  'J 
And  thus  tbe  wonderful  vitality  of  imperialist  traditions  which 
did  so  mnch  to  leaven  the  cluiracter  and  liistory  of  the  churche 


»itH 


entirely  beathen  in  the  time  nf  Wilfrid;  th»t  is,  either  the  Chriitii 
Britong  bad  been  exteniiinnted  or  they  hmi  become  heathenined.  Fron 
the  wordu  of  Eddiue,  c.  40,  referring  to  the  ume  transaction,  it  would 
•eem  that  the  pagan*  were  Saxoni,  'gentia  noatrae  quaedam  provincia 
gentilij  usque  aa  iUod  tempni  peneverani.'  In  the  North  of  Entjlonil  tli4 
British  cler^  had  fled  long  before,  deaerting  their  property,  which  Wilfrl ' 
accordingly  claimed  for  the  Northumbrian  church;  Eddius,  c.  17.  ~ 
copt  on  the  border*  of  Wesiex  and  Meroia  no  traces  of  British  chn 
oreanisation  are  discoverable  from  Bede. 

'  Hoddan,  t'ounciU,  i.  142,  regards  the  attCiilAtion  of  the  Briti-'   ' '  ' 
at  Aries  in  a.u.  .514,  a*  proving  the  eii»t«noi-'  of  iliiic>«aii  t| 
tliu  britiili  cliurcb,  as  0]ii>O(ed  to  the  Irtpli   'i -l  s...ii',.l,  -.1.1.1,, 
uicnt  by  >bl>ol«,  with  bishops  as  siiboni i' 
fiincUons  but  without  jurisdiclion.'     Wu! 
their  parttckiae  are  mentioned  by  Gildas ;  lUd.  p.  143. 
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[FiKDoe  aod  the  Bliinelaud,  fiuJiug  their  way  to  light,  iu  some 
,  afler  devaBtatioii  oud  dewlatiou  sciircely  less  than  that 
befell  Britain,  took  no  hold  here.  Escaping  this,  the 
lliah  cborcb  was  saved  from  the  infcctiou  of  court-life  and 
Kptiuu  which  forms  nearly  the  whole  history  of  thu  early 
lallican  church.  Nur  was  it  called  on  to  act  as  the 
pvtoctor  of  n  down-troddeu  people,  and  undergo  the  risks  that 
attend  political  and  party  religion  ;  it  escaped  the  position  forced 
ii]Ma  the  bishopB  of  France  as  secular  officers,  defensors,  and  civil 
iMgiirtmt°ii  And  this  fact  is  marked  by  the  choice  of  the  sees  of 
tbebuhops.  They  were  in  many  cases  selected  in  fiill  agreement 
»iUi  the  Q«mmn  instinct  of  avoiding  cities;  and  planted  in 
nU«gaa  or  country  monasteries  which  served  as  a  nucleus  for 
the  later  towuii'.  Hence,  with  some  few  exceptions,  the  biBbo]>8 
were  not  local  potentates  in  the  way  that  the  French  and  German 
»tes  were '.  They  were  members  of  the  council  of  the  realm 
I  which  they  belonged  and  sat  also  in  the  loctd  foikmoot  with 
the  prestige  of  wisdom  and  sanctity,  with  higher  wergild  and 
iocoutrovertil)le ;  but  they  did  not  Ijecome  the  counts  or 
ken  of  their  dioceses,  or  entangle  themselves  with  the  secular 
tirtricacies  of  the  divided  and  bewildered  nation  whose  spiritual 
goidca  they  were.  Thus  Archbishop  Egbert  sat  at  York  un- 
difltarbe<l  in  his  primacy  during  the  reigns  of  five  princes  Imund 
in  cloee  relationship  with  himself,  all  of  whom  owed  their  eleva- 
tion luid  deposition  to  revolt.  In  Kent  the  archbishops  ruled 
from  A.D.  740  to  A.D.  789,  duriug  a  period  of  so  much  subdivision 
■ad  aaorohy  tn  the  kingdom  tliat  not  even  the  names  of  the  rival 
kinga  or  the  dates  of  their  reigns  have  been  preserved.  In 
•earoeiy  any   case  was  a  bishop   removed   from   his    see   for 

'  la  the  CMC*  of  York,  London,  Canterbury,  Roclietiter,  Leicester,  Win- 
«iiprter.  aad  ponibly  Sidnaceater  and  Worcester,  the  mother  church  waa 
■■aoed  in  liie  chief  town  of  the  kin^'dom.  In  the  uuea  of  LichKeld,  Ljn- 
^■Ifatnc,  Herefarv),  Slierbome,  Selvey,  Elmhoin,  Dunwich,  Ueihaai,  village* 
^bra  ohown  or  cr«»t«d  for  the  puriKMe ;  and  of  the  new  sees  of  Edward  the 
HMc,  Wtilli,  RaiiKbiuy,  and  Creditoo  were  villaifef. 

^F'  ■'^"  — '  '  ■  '    [H  seem  alwnyt  to  have  had  a  more  distinctly  neeular 
^mi  (iiuce.'inn  bi>h»|M,  a  couseqnenoe  uu  duuht  <if  their  exer- 

Kb;     ,  ,  -    -  li  in  weveml  kiui^doinB,     Thcv  al«i»  tutined  mnncy  braring 

thair  mm  name  and  likcntiia.     The  coins  of  the  archbishops  uf  Ointrrbury 
nn  twnk  to  the  middle  of  tlie  eighth  century,  and  those  of  V'urk  are  only 
■|llttlc  later  ;  Councils,  jcc.  iii.  40J. 


Itncapai 
Uie  danjier 
uf  becuuiing  I 
luUUciil. 


Important 
(Mimon  uf 
thn  preUUM 
apart  from 
•ecnlar  00m- 
motioask 


i42 


Cmalilntional  IlUlorif. 


[CUAI', 


*^f  n)<>njk»> 
liaiin. 


ix)liticai  causes ',  uulil  Offa  attempted  to  disturb  the  b&ljuice 
uud  refoiin  the  provbiciiJ  arrangement  of  tlie  dioceses.     Tbe| 
biBhops  were  occasionally  able  to  act  as  iieauemakers,  they  vrer 
probably  always  the  friends  and  advisers  of  their  kings,  bat  the) 
were  distinctly  bpirituiil  men  and  uiifettei'ed  by  specularity,  at 
least  until  the  consolidation  of  the  West  Saxon  bi-geiuony. 

84.  The  universality  of  monasticism  is  the  less  pleasant  side 
uf  this  picture  ;  and  yet  it  way  be  iiuestioued  whether  auythii)f{ 
liut  niouasticL-ni  could  have  kept  the  church  and  clergj-  free, 
from  the  political  combinations  tuid  dangers  of  the  curly  tiuie^ 
Tlie  original  missionaries  were  nearly  all  monks ;   tho  missioul 
stations,   the    bishops'  bouses,  -and   the  homes  of  the  couutry| 
clergy,  were  all  monasteries  ;  not,  it  is  true,  in  the  strict  sensa 
of  the  Benedictine  rule,  but  sufficiently  nenr  to  claim  all  the' 
rights,  privileges  and  immuuitiea  which  were  accorded  to  it. 
There  were  great  evils  iu  this  arrangement ;  the  privileges  and 
imnmuities  were  so  great  as  to  invite  false  brethren.     Many 
houses  iu  which  no  rule  or  system  of  religion  was  observed,  took! 
the  name  of  monasteries  to  escape  public  burdens,  and  brought 
discredit  and  reproach  upon  those  that  truly  bore  tho  name  *. 
Even  the  regularly  endowed  communities  grew  too  ricli,  and  iu 
the  time  of  Bede  engrossed  too  large  a  share  of  the  public  hind': 


'  There  are  very  few  cases  of  depcwitioii  of  buhop«  in  the  Anglo-iittxoa  I 
charch  history  at  all.  Archbiishnp  Theodore  deposed  Winfiith  of  Mercia 
fur  diKilwdienoe,  and  Truinl>ert.  of  Hexham  alio ;  Bede,  H.  £.  iv.  6,  >8  j 
Wil&id  of  York  was  banished  and  restored  mure  than  once;  Aoe» 
Hexham  had  to  fly  from  hix  tec  in  \.D.  732,  probably  in  ooiiaeqaenoe  1 
the  diaurden  of  Northiimbria ;  Wulfstan  of  \  ork  waa  set  aside  and  im> 
priaoned  for  treason  in  a.d,  952,  but  afterwarda  restored;  Brihthelm,  the 
bishop  appointed  by  Edwy  to  Canterbury,  was  set  aside  by  Edgar.  Of 
rerignation  there  are  very  many  iostauces. 

'  Coancdl  of  Clovesho,  a.d.  747,  c.  5 :  '  Mooasteria,  si  tamen  ea  &a  ett 
it«  nominare,  quae  utiquequamviii  temporibua  islis,  propter  vim  tynuinicae 
i|uandam  avariUae,  ad  religious  Christianoe  stalnm  nullatcnci:^  immiitari 
ponint ;  id  est  a  aaecularibus,  Don  diiinae  scilicet  legis  ortlinutioue,  sed_ 
liumanae  adinventionis  praesumptiuiie,  utcauquc  tenentur  ; '  Councils,  Ad 
iii.  jfn.  Bede  also  speaks  of  imiumerable  places  '  in  moimsteriurum 
■Tipta  Tocabulum  t«d  nihil  prurvus  monasticae  oonvereatiouis  habcntla;1 
Ep.  ad  Eogbert, ;  CounciU,  iii.  319. 

*  'Tot  sub  iiomiur  iiiuiiaxleriorum  lova  hi  qui  ttii  ^     ' 
Hunt  (;x(>vrtes  in  miaaii    ditionom  aooepenuit .... 

ubi  filii  nobilium  nut  emcritorum  militum  posaesaioiiL ,...^  ^. 

Ibid.  p.  330. 
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in  tiwir  wealth  they  losl  liight  uf  the  strict  obligations  ot°  n 
ligiouB  life,  30  that,  before  the  middle  of  tho  eighth  century,  u 
ut  reform  was  demanded,  and  the  secular  were  synodically 
diyidcd  from  the  monaatic  clerks '.  But  with  all  these  draw-  Keai  ««r- 
|4>ckis  the  monastic  system  did  its  work  well,  and  that  a  most  ul^nuuc 
jt  work  for  the  time.  It  coluuis«d  the  couiitiy  by  means 
'  missions,  fumislied  the  supply  uf  teachers  in  districts  too  poor 
od  too  thinly  jieopled  to  provide  for  their  own  clergy;  and  inn 
uer  levelled  and  equalised  the  country  for  parochial  adminis- 
tration. The  monastic  spirit  has,  further,  hod  in  all  ages  a 
'  singular  coi-|>oi-ate  consciousness  ;  and,  besides  the  iiiHueuce  of 
Dmmon  councils  and  canonical  customs,  the  fact  that  the  clergy 
Jl  their  vows  and  Kpiritual  relations  to  be  a  much  more  real  tie 
,  baas  of  consolidation  than  mere  nationality,  must  have  led  to 
elimination  of  provincial  feeling  amongst  them.  A  Mercian 
riest  was  free  of  all  the  churches.  A  Mercian  or  West  Saxon 
rjHclate  might  rule  at  Canterbury ;  the  bishop  of  East  Auglia 
might  be  a  Kentish  man,  and  a  South  Saxon  rule  at  Rochester '. 

Wlijlst  then  (he  church  formed  a  basis  of  national  union,  the  NVcieriaU 
clergy  escaped  the  danger  of  sinking  into  an  hereditarj'  caste,  as 
WM  the  case  largely  both  in  the  Irish  churches  and  on  the  con- 
tinent.   S«>rae  nwrked  traces  of  this  tendency  however  are  found         , 
In  England,  in  the  age  immediately  preceding  the  Conquest  ' ; 

'  Council  of  CloTesbo,  .v.i>.  747,  oc.  4,  5,  19,  28.     Still  more  (trungly  u  | 

it  iaauted  on  in  the  decreet  of  the  ii:'{,'ntine  councils  of  a.d.  787  :  '  Ut 
epiaDopi  diligenU  cara  provide&nt  quo  ouines  cauonici  sui  umonice  vivsnt 
et  oionachi  aea  monachae  regulariter  conventeutar ; '  CounciU,  iii.  450. 
Tbij    \t  the   tint   diue    the   title   of  raiton  occurs  in   an   English   d>x;u-  I 

ment ;  and  the  teno  never  became  common  until  the  eve  of  the  Nonnan 
I'ouqaeat. 

'  inatatioea  of  tlie  international  character  of  the  prienthood,  and  ocpe- 
riallv  of  moiiacliinii,  are  abundant.  Deuiwledit,  the  (ixth  aRbbi(fao|i 
of  C«nter1>ury,  wim  n  W'eat  ^>&j(on  ;    Tatwiu.  the  ninth,  wax  a  Mercian  J 

IBm]«.  H.  E.  v.  10,  ^3   ;  and  after  the  time  of  Alfted  the  itrchbishopa  were 
fi;»n^rany   W»»5t    Sm*>ns.      PrrtWelui,  the    ileacon  of   Aldhelui.    wan   niude 
'  Kcntinhman,  wai  liLshop  of  East  Anglin  ; 

!■  of  IttH-'hcHer  ;  Ibid.  v.  13,  iii.  jo.     In  j 

kit,    :>' rui   .'^    J  1^    the   later  Anglo-Saxon   period,   the  j 

Pt-'-~""-  arc  k-  in  of  election,  or  local  iuSaence,  would  J 

kmerslJ;r  dcteruu  I  '  native  candidate. 

F  '  On  ibo  deaoeiit  of  eccleiiastic.-il  projierty  tliroagh  an  hereditarj'  line  of 
triita,  tee  liaUw'i  preface  t^>  the  Memorials  of  Uexham.  The  iuntitution 
lEflMi  CuUaet,  wtiioh  wu  maintained  by  thii  custom,  b«(l  probably  tptttd 
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unci  tliat  the  escape  was  a  narrow  one  ia  shown  by  the  nunilter 
of  eiirly  charters,  which  distinctly  prove  the  descent  of  the  half- 
Becului'  iaoun«tic  e&tates  through  a  series  of  geuei'atioiis,  in  which 
either  clerical  celibacy  was  unknown,  or  the  successive  heads  of 
the  monasteries  must  have  delayed  ordination  until  they  beaime 
fatliers  and  mothers  of  families  Inrge  enough  to  continue  the 
succession.  These  occur  throughout  the  history  of  the  early 
Anglo-Saxon  chuivh,  and  must  not  be  regarded  as  a  mark  of 
monastic  deaulence,  though  distinctly  nn  abuse  '.  Tlie  royal  and 
noble  monasteries  were  clearly  regarded  as  family  benefices,  for 
which  the  only  requicite  was  the  assumption  of  orders  or  the 
taking  of  vows;  they  served  as  places  of  retirement  for  worn- 
out  statesmen  and  for  public  functionaries — kings,  queens,  and 
ealdormen,  whose  forced  seclusion  gave  to  their  retreats  some- 
what of  the  character  of  reformatories ', 

85.  The  development  of  the  local  macliiuory  of  the  church 
was  in  o  reverse  order  to  that  of  the  state ;  the  bishoprics 
being  first  formed,  then  the  parishes ;  and  at  a  much  later 
pei'iod,  the  archdeaconries  and  deaneries.  The  original  bishop- 
rics of  the  conversion  were  the  heptarchic  kingdoms ;  and  the 

into  the  yorthumbriui  church.     '  The  {uurticulu'  Keledean  Uxity  »]ipean 
to  bkve  been  that,  precUely  like  their  Iriih  and  Wehh  con^^nan,  Ibey  | 
lapsed  into  nomething  like  impropriatons  ^to  u«e  the  modern  termj,  iiutrried,  I 
Mid  trannuiittiu;  their  church  endowmeutg,  aa  if  they  had  been  their  own, 
to  their  children,  but  retaining,  at  any  rate  in  moot  oases,  their  clerical 
office  ; '  Haddan,  CounoiU,  ii.  1 78. 

'  See,  for  example,  the  chartera  referring  to  inonaateries  at  Fladbury ;  I 
.Slure  and  Withington,  in  the  Cod.  Dipl.  xxxiii,  cxlvi,  ccxr  ;  Ixxx,  cxxvii  ;  1 
Lxxxii,  cxxiv.     In  one  ease  the  principle  u  liud  dotrn  thnt :  Abbot  Headda  1 
left  hia  monaatery  at  Onnanford  to  the  see  of  Worcester,  under  condition 
'  quod  mei  heredes  in  itien  ({enealogia  in  eooleaiaatioo  graidu  de  ririli  aexu 
percipiant,  (|uauidiu  in  mea  proaapia  tani  aapiena  et  pineaaiena  inveniri 
poteat  qiu  rite  et  raonaalice  eccleaiaaticam  normam  r'"""^  .. n-.-'   ..•  nun-  I 
quam  poteatati  laicornm  aubdetur ; '  Ibid,  clxlx.     iki  ii;bt 

differently;  he  declared  that  he  would  rather  hia  n.  I  l>e-  . 

come  an  eternal  solitude  tlian  that  hia  brother  ahould  lie  elerie<l  abbot,  I 
not  having  entered  the  way  of  truth;  Bede,  Uiat.  Abbat.  0.  9.     It  waa  J 
forbidden  alao  l>y  Theodore,  Penit.  ii.  6 :  '  Ijiae  non  poteat  aliquem  ordi- 
Hare  de  tub  propinquia.* 

'  Abundant  inatances,  in  which  the  retirement  can  aearcely  be  regarded  ' 
aa  volunttu-y,  may  be  Caund  in  Simeon  of  Dorluun'a  annaU  i>f  the  eighth 
century.     An  adultereaa  way  retire  to  a  monaalery  ;  Theod,  Peuil.  iL   la. 
The  thief  haa  a  choice  between  a  monastery  and  slavery  :  '  Aut  intret  ia^ 
monaaterium  Deo  tervire  aut  humanum  aubeat  wnitium ; '   Ibid,  i^ 
'  Kat  in  monaaterium  et  poeuiteat  oaque  ad  mortem;'  Ibid.  i.  7. 
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WT)en  archbishop  Tliewlore  luidertook  to  orpiniRP  the  charch,  j 
he  found  little  more  tlmn  this  to  work  ou.     He  found  ilioceses 
identical  with    kiiigdoins ;    no  settled  clergy,  aud  no  definite 
territorial  subdivisions.     His  first  measure  was,  as  we  have 
seen,  to  break  up  the  dioceses  ;  and  in  doing  bo,  he  followed  the 
lines  of  the  still  existing  territorial  or  tribal  arrangements  which 
had  preceded  the  creation  of  the  seven  kingdoms.     East  Anglia 
was  first  divided  lietween  the  nortieni  and  southcni  divisions  of 
the  folk  ;  the  former  with  its  see  at  Elmham,  the  latter  clinging 
to  Dunwich.    Northumbria  followed  :  York,  the  capital  of  Deira, 
had  already  put  in  its  claim,  according  to  the  direction  of  S. 
Oregorj-,  and  had  its  own  bishop.    Bernicie  remained  to  Liudis- 
iarne  and  Hexliara  ;    and  the  Picts  had  a  mimiiouary  bishop  at 
Whithem :  the  Lindisfari,  of  modem  Lincolnshire,  who  at  the 
moment  of  the  division  were  under  the  Northumbrian  king, 
received  a  bishop  with  his  see  at  Sidnacester.     Next,  Mercia 
was  divided  ;  the  recovered  province  of  Liudsey  wa«  recognised 
as  a  new  diocese ;    the  kingdom  of  the   Hwiccas,  which  still 
exiete^l  as  an  under-kingdoin,  funiished  another  with  its  s(te  at  \ 
Worcester;  North  juid  South  Hecaiia  had  their  bishop  at  Here- 
ford, and  the  Middle  Angles  theirs  nt  Leicester.     The  work  was 
not  without  its  difHculiies.     The  old  bishops  in  particular  re- 
sisted any  infringement  ou  their  power.     Winfrith  of  Lichfield 
liad  to  be  deposed  before  Mercia  was  divided :  the  struggle  for 
the  retention  of  his  Northumbrian  dioceses  was  the  work  of  the  I 
life  of  Wilfrid.     In  Wcssex  the  opposition  was  so  strong  as  to  | 
thwart  Theodore  himself,  and  it  was  not  until  after  his  death, 
when  Brihtwnld  was  .archbishop  of  Canterlmrj'  and  Ijii  king  of 
the  West  Saxons,  that  the  unwieldy  dioccw  was  broken  up; 
Sussex,  which  now  was  permanently  subject  as  a  kingdom,  was 
made  the  diocese  of  the  mission  .see  at  Selsey ;  the  kingdom  of  J 
Wessex  proper  was  divided  by  the  forest  of  Selwood  into  two  J 
convenient  divisions,  of  which  the  western  half  had  its  see  atl 
Sherborne,  Wincliester  remaining  the  see  of  tlie  ea.ttem  half,  1 
with  a  port  of  primacy  of  its  own,  as  the  mother  riniroh '.  I 

'  Tbo  dates  of  the  foaniUtinn  of  thoM  see*  are  a»  fbUnwa :  CMiterlmry.  j 
A.ri.  f  97  :  I.nndon  uui  Rnchoater,  A.11.  6o.f ;  York,  AJ).  6}},  mtorvit  in  1 
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Bdll  «F  SBv  knxi  irac  3)ea»  tbn  ihc 
wliimJwn  woe  mhn  imltipiiwl  aad  loca}  jmrnBoa  «S 
■art  -we  imAc  iar  -tte  tilkgr  cih»ef '.    'WW  SMMnntw  Ovai». 

tat^iniiik  dnsetiaii  oei  inljte  oaqjeoamd:  it  ieinaie«e8iwrc 
to  Mi|i|w  iiatf  ^  liBiwiHil  it.  iar  a  nBedtii  no  ftnndatacn.  A« 
tiieldagdoBi  aad  Aiae  wul  iig  itirwl  qAenf  of  the  >iid)qpv,«o 
«H  -Bae  -iawjmiap  t£  Sm  mn^  jiiiurt ;  md  the  jmiiik  «««  >mt 
ife  hmfjaMj)  or  olaBtBr  tSUmx^ujm  Id  idadt  tfaaK  priest  minw- 
terad''.  Thr  Im^  Umi  -Om  two  tjntenK,  tiie  pKri«h  Mid  lW 
tD«nidb(g>.  livve  cntod  for  marc  -diaii  m  tlxiiiM&d  vewrs  f\At  liy 
nde.  ideoitiaiJ  in  wrta.  ud  adnmnBterBd  W  the  muup  porxMW. 
■ad  yet  sepBimte  in  rltmraFT  and  maduaar,  is  «  «inflioi<>n1 
ptiaf  iOdmX  ho  kenlccm  lun  oonld  lave  been  iweded  in  the  firot 
jilMie  ;  nor  -me  lebtae  anr  ]af  onnnefl  of  the  vbole  imtion  wliioh 
oonld  baive  ■nwtfcinMid  sncii  k  fenenl  meunre.  GoiiMiIennfr, 
moreover.  Hie  tiwnni^  lainHBr  of  church  «nd  otAte  in  theoe 
ages,  any  legidstaaD  vonld  pniUily  have  altogether  Mink  <mo 
of  the  two  ejirtiems  in  the  ocber.  The  parixh,  then,  i<<  (ho 
aacicait  new  or  tas-adpe  regarded  ecclcdMtically.     Ah  tnnny 

AJL  664  Bad  67$.  Bsd  aiiom^  vitli  tlie  pall  in  A.rt.  73<( ;  l)iiiiwli-li,  In 
XJ>.  630;  tbe  aee  of  Wt— u,  at  Dodterter,  Ji.D.  634  (.klVsrwnnln  nl.  N>'lii 
^■oter  ;  TiiwtiAmfi,  xjn  <Sj|; ;  that  of  Hero*,  a.d.  6g6,  m'ttliil  nt  t.li'li 
ficU  saAJx669.  la  JuD.  673  Theodon  iiuUtntad  the  ■»•  nf  l'',liii)iniii ; 
in  XJK  676.  Hcnibrd  ;  in  ajl  678,  Sidnaoeiter  Mid  Hoxhuni ;  In  a  i>  OH.i. 
WoncMcr  and  Leioeiter;  in  A.D.  681,  Wliith«ra.  In  A.l>.  70/I  Hlii-ilu>tii<- 
«■■  foaaded ;  and  in  XS).  709,  StUrnej. 

'  Bede  mgai  on  ^bert  Uie  importanoe  of  till*:  ' nnprnwirlMiii  ra<t> 
nt  ut  flnraa  tibi  neri  onaria  adjatom  adiekcna,  |irmli}rl<-riia  vl>li'll"<'t 
ordinando  atqne  iutitncaoa  dootorei  qui  in  lingiiliii  viniill*  |rtii<'<li-»M'l>i 
Dei  rctix>,  et  iiiamiiiiiilii  ^■teriia  caoleatibu*  a«  niaxliii''  |><-ini>i  m'IU 
fOKri  baptiimalM  oScoa,  obi  opportiuiitaa  ingrunrit,  liiiiliiUtiii  ;'  l'|i  '"I 
E«b.c  3. 

*  Bmbam,  ed.  HaidwU,  xn.  185,  a86  :  '  KxolUtialfl'Mlirw  >\i  I'M't 

et  Tolontatem,  in  qnamninMt  norisdanim  oiTiUllliua  im"ii-»i     iii<  , 
eccleaiaf  bbricandi,  parnrliiai  mfaignmidt,  aamnmi*  iMmn  n;,'-'   i" 
cnrutdo,  nt  qni  iiillhiintw  aMMlt  at  ad  Dal  ffifwuvni  \itu  *>.>■.  \>"^-  <•<•< 
raper  propriom  fniidnm  medimlm  awtrnara  aanjiKl"!))  ixif^)'--.  « -  '• 
ganderent.'  Thia  ii  mara  tndMoa  or  {araatltin. 

'  Above,  p.  91. 
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townships  were  too  small  to  require  or  to  support  a  Eeporatol 
clmrcli  and  priest,  many  pariahoB  coutain  seveml  tovmehips  J 
but  th«  fact  of  n  township  lying  partly  in  one  pariah  and  partly 
in  another,  without  l>eing  very  uucommon,  is  rare  enough  to  hal 
exceptional,  and  may  generally  be  accounted  for  by  more  recent' 
local  history '. 

86.  The  maintenance  of  the  clergy  thus  settled  was  providedl 
chiefly  by  the  offerings  of  the  people  :  for  the  obligation  of  titha 
ill  its  modern  sense  was  not  yet  recognised.  It  is  true  that  the 
duty  of  bestowing  on  Ood's  service  a  tenth  part  of  the  goods 
was  a  portion  of  the  common  law  of  Christianity,  and  as  such 
was  impressed  by  the  priest  on  his  parishioners '.  But  it  was 
not  possible  or  desirable  to  enforce  it  by  spiritual  penalties :  nor 
was  the  actual  expenditure  determined  except  by  custom,  or  by-j 
the  will  of  the  bishop,  who  usually  divided  it  between  the  chs 
the  clergy,  and  the  poor.  It  was  thus  precarious  and  uncertain, 
and  the  bestowal  of  a  little  estate  on  the  church  of  the  township^ 
wafi  probably  the  most  usual  way  of  eking  out  what  the  volun- 
tarj'  gifts  supplied '. 

The  recognition  of  the  legal  obligation  of  tithe  dates  from  the, 
eighth  century,  both  on  the  continent  and  in  England.     In  a.dJ 

'  Many  alU'rationii  in  the  l)Oundariea  of  pArishei,  townships,  hundred^ 
and  counliea,  have  of  coiine  taken  place  in  thirteen  centuriea  of  Enj^litll 
history,  but  the  whole  of  the  'irregularities  of  boundary  '  of  parialiea  and 
counliea  nre  contained  in  three  pages  of  the  Population  Beport  of  183I1 
vol.  li.  pp.  1064-1066. 

'  Tithes  are  meutioned  by  Theodore  in  the  genuine  Penitential,  in  • 
way  that  proves  the  duty  of  making  the  payment,  but  nut  the  ri^ht 
the  clergy  to  the  sole  use  of  them :  '  Preebiter  (or  presbitero)  decin 
dare  non  cogitur ; '  Lib.  ii.  t.  '  Tributiim  ecclesiae  sit,  eicut  consuetuda 
provinciae,  id  est  iie  tantum  paupcres  inde  in  dceiiuis  aut  in  aliquibat  j 
rebus  vim  patientur.  Oeciuias  non  est  legitiuium  dare  uiiri  paupi'ribuAj 
et  peregrinis,  tive  laici  suos  od  ccclesioit ; '  Lib.  ii.  14.  Bede  praises  Bishop 
Eadberct  of  Lindisfame,  as  '  moxiine  eleeniosynorum  operatione  insignii^ 
ita  ut  juxta  legem  omnibos  oiinis  decim.-un  non  solum  quadrupedum  verun 
etiaui  (rugum  omnium  at<|ue  poniomm,  necnoo  et  VEStiiueutorum  part«n 
paupcribus  daret ; '  Hist.  Eccl.  iv.  19.  In  the  laws  of  Edward  tlie  Con 
lessor  the  obligation  is  alleged  to  have  been  intioduceil  by  Angustina 
that  is,  at  the  Conversion. 

'  See  Cap.  de  partibus  Rainninc  ;  Pert*,  Logg.  v.  p.  40 ;  Doluxe.  i.  l8 
Art.   15,  which  ahown  that  lliii  was  the  nil«  approvetl  by  ('liHrleH: 
utiaiiir|uacnquc  eoclrxinm  cnrtem  et  duns  niansos  terrse  pogcnwn  ail  eoda 
■iam  recnrrentu   rondonent,  ct  inter  criitum  %iginti  liooiiiics  nobilss  < 
ingenuoR,  similiter  et  litos,  scrvuiu  et  oncillaiu  «idem  ecoleaioo  tribuont.' 
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779  Cliarles  the  Great  ordained  t hnt  every  one  dhonld  pay  titho, 
and  ttiAt  the  proceeds  should  be  disposed  of  by  the  bishop ' :  nn<l 
in  A-u.  787  it  WHS  made  imperative  by  the  lejjntiiie  councils  held 
tn  Eugland,  which,  being  attended  and  confirmed  by  the  kings 
Mil)  ea]<ionnen,  Imd  the  authority  of  witeuagemots'.  From  tliut 
time  it  was  enforced  by  not  unfrequent  legislation.  The  famous 
,  daiution  of  Ethelvndl' had  nothing  to  do  with  tithe';  but  al- 
most all  the  Inwa  issued  after  the  death  of  Alfre<l  contain  some 
mention  of  it.  Tlie  legislation  of  Edgar  is  somewhat  minute  on 
•  he  subject ;  directing  the  tithe  of  young  to  be  paid  at  Wliitsuu- 
tide,  and  that  of  the  fruits  of  the  earth  at  the  autumnal  equinox, 
thna  tc«tiiyu)g  to  the  general  devotion  of  the  tithe  of  Incroano  '. 
The  legal  determination  of  the  chui'ch  to  which  the  tithe  was  to  LawoT* 
be  pftid  was  not  yet  settled.  The  same  king  directs  that  it 
■fakll  be  paid  to  the  '  eald  mynster,'  or  mother  church  to  which 
tlie  district  belongs " ;  the  thegn  who  had  on  his  bookland  a 
church  with  a  buryingplace  was  liound  to  give  a  third  of  his 
own  tithe  to  that  church  ;  if  there  were  no  buryingplace,  his 
gifl  to  tlie  priest  might  be  what  he  pleased ' :  the  cathedral 
cbnrch  being  it  would  seem  the  normal  recipient,  and  the  bishop 
tbe  distributor.  But  the  actual  determination  was  reall}-  left 
Yery  much  to  the  owner  of  the  land  from  which  the  tithe  arose  ; 
and  although  in  the  free  towuHhips  it  must  have  become  the 
role  to  give  it  to  the  parish  priests,  the  lords  of  franchises  found 


*  O^i.  JtJ>.  779,  Art.  7 :  '  Se  decimia,  at  uniuqnuqne  >iuun  decimam 
donct  iiti|ae  per  juniunem  pontificiii  diapeiueiitur.'  Peitz,  Legg.  i.  p.  36  ; 
Byoie,  i.  143. 

*  '  PrxKipimiu  nt  oinneii  stadennt  de  omnibas  quae  pouident  deciniu 
dare,  quia  ipecUie  Domim  Dei  eit ; '  Can.  1 7  ;  Council*,  &c.  iii.  456.  On 
tb««e  coaaoila  aee  Lord  Kelbome,  Ancieot  Facta  and  Fictions,  159  aq. ; 
vbora  tbe  aatbor  argnea  that  the  injunction!  of  the  council*  were  not 
■triotly  canoni,  and  certainly  were  not  legiilative  enactmenta  by  kingt  or 

'  wilMUgemota.     Whether  the  injuDctiona  were  or  were  not  canons,  it  is 

I  ^flddl  (o  ace  how  they  could  have  liad  more  direct  le^ialatire  authority 

■  wa«  given  them  by  the  acceptance,  attestation  and  promise  of  olwirv- 

t  gtTea  by  the  kings,  in  councils,  with  tfnatoret,  principt;  ilitcm,  and 

populmM,  who  rc««ive<I  them  iu  words  ap|>arently  taken  from  the  afxialolic 

UirtaJatian;  Acta,  tA.  4. 

'  Ksc«pta4  showing  the  aanctity  of  tbe  tenth  |iortion.  8eeCotinaiU,ftf. 
Bi.  6j|Ssq. ;  Kombtr,  .Saxon",  ii.  481-490.    .See  p.  i$8  below. 

*  Edgar,  ii.  t  3. 
*«il.iii,  J.  •  Ibid.  (2. 
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it  a  convenient  way  of  making  friends  and  procnring  interces- 
sions to  bestow  it  on  moua)<terie8.  This  custom  hecame  very 
frequent  after  the  Norman  Conquest,  and  it  was  not  until  the 
council  held  at  Westminster  in  A.i>.  1 200  that  the  principle  was 
anmraarily  stated  that  the  parochial  clergy  have  tlie  first  ckim 
on  the  tithe  even  of  newly  culti\'ated  lands '.  Even  after  tliat 
time,  by  the  connivance  of  bishops  and  popes,  the  ap[iroprintion 
system  worked  widely  and  banefully.  Besides  the  tithe,  the 
clergy  i-eceivetl,  under  the  name  of  cyric-sceat  or  church-scot,  a 
soil  of  commutation  for  firstfruits  paid  by  every  householder. 
The  churcli-scot  was  paid  at  Martinmas,  '  according  to  tlie 
hearth  that  a  man  is  at  at  midwiiitei','  tliat  is,  in  the  town- 
ship where  he  keeps  Christmas.  There  was  also  sawl-sceat, 
soul-scot  or  mortuary-dues,  with  other  occasional  spontaneous 
offerings '. 

Rapidly  and  regularly  as  the  organisation  and  endowment  of 
the  cliurch  proceeded  under  Theotlore  and  his  successors,  it  was 
not  such  as  to  satisfy  the  i)ious  longinqs  or  to  silence  the  severe 
judgment  of  Bede.  He  saw  tiiat  in  the  nortliem  province  much 
greater  subdivision  wa.s  necessary  ',  and  he  viewed  with  fear  and 
auger  the  corruptions  of  the  monastic  life,  wliioh  the  rich  and 
vicious  were  jxjrvertiiig  in  a  strange  degree.  But  tlie  bright 
days  of  the  early  church  were  already  over,  and  notwithstanding 
the  effort*  of  Chithhert  of  Canterliury  in  his  councils,  and  of 
Egbert-  of  York  in  court,  school,  and  study,  the  evil  djiys  of 
Mercian  supremacy  told  heavily  on  the  church.  These  reached 
their  climax  when  Offa  in  A.D.  787  proiwsed  and  effected  the 
division  of  the  province  of  Canterbury,  established  a  new  arch- 
bishopric at  Lichfield  to  which  the  sees  now  included  in  the 
Mercian  kingdom  should  pay  obedience,  and  obtiuned  by  a 
lilieral  tribute  to  Rome  the  papal  authorisation  of  his  plan  *. 


'  Cm.  Weitin.  9  ;  Johiunn'a  Canons,  ii.  89. 

*  Ini,  it  4,  61.    Se«  on  tlir  whole  iiibject,  KembU,  Huxcmt,  vol.  ii;i 
Sohmid,  GcaeUf,  5^5  m). 

*  ^^  ai>ecii01y  tlie  lclt«r  In  Aralibiahnp  Rglwrl,  c  5  ;  I'nnndU,  Ac  \M. 
,^19  ;  anil  ronifiiirr  Uie  &)i|ii«lii  \>(  Hnnilkce  to  Kllifll«lt1,  King  "f  M't<'{jt.| 
iU'.l   .^jo  Jsfi  I 

'  Tbe  Minniil  tribute  cif  36;  miuunuta  «>«.  oiccarrUnjc  tn  Vn|M<  Li<»  111,1 
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This  pnyment, —  for  Uiere  is  n  want  of  evidenre  as  in  the  institu- 
liun  by  Ini  of  h  Bimilar  tribute  for  the  iiiaii)tciiaiice  of  the  English 
school  at  Rome, — ta  probably  the  origin  of  the  Rom-feoh,  or 
Peter's  jjence,  a  tax  of  a  penny  on  every  hearth,  which  w«8  col- 
lected and  sent  to  Rome  from  the  beginniug  of  the  tenth  century, 
and  was  a  subject  of  frequent  Ic^slation '.  But  the  archiepi- 
Bcopnte  of  Liclifield  scarcely  survived  its  founder.  After  OfTa's 
deatli  archbishop  Ethelheard,  who  had  submitted  as  long  as  he 
lived,  took  advantage  of  the  devotion  or  weakness  of  ivenulf  to 
obtain  a  reversal  of  the  measure ;  Leo  III  was  prevailed  on  to 
annul  the  act  of  Hadrian  I,  and  in  a  great  council  at  C'lovesho  in 
803  the  primitive  dignity  of  Canterbury  was  finally  and  fully 
recognised. 

8".  The  ecclesiastical  councils  of  the  heptarchic  period  were 
eitlier  national,  such  as  those  of  Hertford  and  Hatfield  under 
Theodore ',  or  provincial,  as  was  generally  the  case  after  the  \\n- 
dication  of  the  metropolitical  claims  of  York  under  Egbert.  Of 
ecclesiaMtical  ashcmblies  of  the  single  kingdoms  there  are  perliaps 
occasional  traces,  but  they  are  scarcely  distiiigut.simlile  from  the 
separate  witeuagemota.  All  these  councils  in  many  respects 
resemble  tlie  witetmgemots.  The  presence  of  the  kings  and 
ealdormen  fieems  to  have  been  by  no  means  unusual ' :  and, 
although  actual  participation  by  the  latter  in  ecclesiastical  legis- 
lation may  not  have  been  permitted,  their  confirmation  and 
attestation  of  the  results  was  not  under\'alue(l.  The  bishops, 
however,  were  the  chief  permanent  element ;  ablwla  are  not  on- 
frequeutly  mentioned  as  attending,  though  not  in  large  unmbers : 
and  in  one  case,  that  of  the  Council  of  Clovesho  of  a.d.  803, 
each  bishop  n|)pears  at  the  head  of  a  body  of  diocesan  clergy. 
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botowed  by  OffB  in  the  leg«tineeoancil  of  A.r>.  78*  ;  Councils,  tu.  iii.  445. 
A  umiUr  beDb{iiction  of  Etiielwiilf  W.  Afalmetb.  :  C'ouncilt,  iii.  6461  i* 
•Inn  rcconleit. 

■  Eilw.  an'l  Onlbr.  6,  {  I ;  Etlielnxl.  v.  1 1.     It  wm  pud  on  the  tout  of 
fj.  I',-. 1  -   i'....i    i.-n,  ,5. 

'  18. 

U  of  A. n.  787  OHk  WM  present 'com  lenalorilMU 
tcrrse  ;  V  <>unnl>,  kc.  iii.  460.  At  llin  L^tuncil  u(  CheUe«  in  A.D,  8lfi 
Kenuir  WM  prtoent  '  «»m  miia  prinm|>il>nii,  iliii.ihiH  xt  <i|ilinMlilMi»  ; '  Ditil, 
|i,  $79.     Hcealwve,  p.  1 4  J. 
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many  of  whom  are  ablwts'.  These  are  not  necessarily  to  Iks 
regarded  as  the  heads  of  strictly  Beuedictiue  houses,  but  as  the 
rulers  of  churches  which  had  lost  much  of  the  ceiiobitic  character, 
and  answer  rather  to  the  holders  of  large  family  preferment  or 
other  Ix-nefices,  like  tJie  mass-thegns  of  the  laws. 

It  was  part  of  Theodore's  plan  that  these  assemblies  should 
be  lield  every  August  at  Clovcaho*,  a  now  forgotten  place  in 
the  Mercian  kingdom,  prolmbly  near  London.  But  the  rule, 
although  frequently  ob8er\-cd  as  to  place,  does  not  seem  to  have 
prevailed  as  to  time  or  frecjuency.  Yet  on  the  whole  the  councils 
are  more  numerous  than  could  be  expected  in  the  unsettled 
state  of  the  kingdoms.  Most  of  them  are  held  on  the  confines 
of  the  states,  where  the  subjects  of  each  king  could  at  nightfall 
retire  into  their  own  country.  Such  pkcea  were  Brentford  and 
Clielsea,  and  most  likely  Clovesho  also.  As  during  this  period 
there  could  be  no  witenagemots  of  the  whole  nation,  any  council 
at  any  of  these  places,  or  at  whicli  all  or  a  majority  of  the 
bi))hops  were  present,  must  be  regarded  as  either  an  eccleaiaaticnl 
council  puiH?  and  simple,  or  as  a  mixed  gathering  under  the  eye 
of  some  king  who  at  the  moment  was  supreme  in  church  and 
state. 

The  subjects  of  discussion  were  various,  but  the  strictly 
eeck'siastical  councils  contented  themselves  with  ecclesiastical 
legislation.  They  passed  canons  in  which  any  interference  with 
secular  law  or  custom  is  wisely  avoided,  and  they  never  imitate 
the  Theocratic  system  of  the  Spanish  councils  with  which  in 
some  respects  they  have  much  in  common.  They  seem  also 
to  have  exercised  a  friendly  jurisdiction  in  suits  for  projierty 
between  different  churches  or  between  kings  and  ealdonncn 
of  the  different  nations  who  had  disputed  with  the  churches 
or  with  each  other.  Herein  they  acted  mtber  as  arbitmtora 
than  as  judges,  and  probably  expected  review  or  confirmation 
by  the  folkmoot  or  witenagemot.  Tlieir  legislation  shows  tioj 
Hgn  of  needing  any  further  confirmation,  but,  from  the  fre- 
quency of  eceleaiastical  regulations  in  the  general  mdi-s  of  the 

'  Counoiln,  Ac  iu.  j^fi,  J4T. 
'  Be.le,H.  E.iv.  5. 
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kings  and  witAH,  it  is  certaiu  that  no  jealousy  as  yet  existed 
between  the  two  systems;  Uie  bishops  were  members  of  botli 
bodies,  and  did  not  besitiite  to  ttccei>t  the  confii'matioii  of  the 
iuition»l  council  to  strengthen  the  pressure  or  increase  the 
publicity  of  their  own  enactraente. 

The  judicial  power  oiid  coercive  jurisdiction  of  the  great 
•ItirituaJ  officers  are  matters  of  further  <}uestion.  The  bishops 
•at  iu  the  popular  courts  as  they  sat  in  the  witeuagemot,  and  in 
both  with  much  the  same  power  as  the  lay  witan.  They  hud 
ahio  temporal  juiisdictiou  within  the  limits  of  their  own  fran- 
cbUes,  iu  which  the  legal  process  by  compurgation  and  ordeal 
was  in  no  wise  distinguishable  from  that  of  the  hundred  moot. 
Tliey  had  further,  as  a  result  of  that  penitential  discipline 
whiclt,  partly  perhaps  through  the  oriental  training  of  Theodore, 
Mid  partly  through  the  labours  of  the  Irish  missionaiies,  ol>- 
tAim-d  an  early  and  general  acceptance  in  the  Anglo-Saxon 
church,  n  powerful  coercive  machinery  quite  apart  from  the 
cammon  law  or  customs  of  the  nation  at  large,  for  the  enforce- 
I  tutai  of  which  they  must  have  been  indebted  to  the  pioujj  assist- 
■aoe  or  neutrality  of  the  laity.  But  between  these  two  regions 
of  jodicatore  there  lay  a  class  of  suits,  concerning  the  disputes 
■ad  offences  of  the  clergy  and  the  morals  of  the  laity,  with 
viiicfa  it  would  seem  the  bishops  were  especially  charged. 
Unfortunately  our  evidence  on  this  head  is  very  small.  Tho 
Penitential  of  Theodore  contains  provision  that  the  bishop  shall 
determine  the  causes  of  the  poor  up  to  fifty  shillings,  the  king 
if  the  sum  in  question  be  greater.  At  the  other  end  of  the 
period,  in  Domesday  book,  we  find  among  the  Customs  of  Kent, 
tliat  in  cases  of  adulter}',  the  king  is  to  have  the  man,  the  arch- 
biabop  the  woman  *.  There  is  no  reason  to  suppose  that  in 
such  cases  any  peculiaj-  court  was  provided.  They  would  be 
tried  in  tlie  hundred-moot  and  shire-moot,  and  the  bishop  would 
chum  bis  aliore  io  the  penalties  as  well  as  declare  the  law  and  the 

'  Tl»»  law  of  WilitiwJ  ..r«l«r»  the  eiconununication  of  luch  oflendon,  $  3. 
The  penalty  of  the  »dnlt«rT  of  the  gedthcandman  ?<>«  tt.  hia  lorJ,  '  ki-oonl- 
iag  to  ancient  UMfr  ; '  Ibid.  {  5.  Alfred  .UrecU  tho  exconummii'ation  of 
tbo  fugitiv.-  ,*rj.ir..r;  LI.  Alfr.  J  >.  ""'l  <-»unt«  al*.  join*  outI»wry  and 
laooimnuuloalion  in  hii  d«nuJ»ci»tion  of  evfl  duen. 
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Eeuteucc  of  the  judges':  just  as  the  king's  officers  would  iu  cases 
where  royal  rights  and  interests  were  concerned.  And  the  criminHl 
offences  of  the  clergy  would  be  tried  in  the  same  way ;  the  epecial 
rules  for  coinpurgntiou  in  their  case  being  observed  under  tho 
eye  of  the  bishop,  who  stood  to  them  iji  the  relation  of  lord  and 
patron'''.  In  contentious  suits  it  is  difficult  to  draw  the  line 
between  judicial  deciBioii  and  arbitration  ;  the  bishop  with  his 
clerks  would  however  be  fully  competent  to  arbitrate,  and  were 
probably  frequently  called  upon  to  do  so.  None  of  these 
generalisations  however  cover  the  cases  in  which  the  spiritual 
olFences  of  the  clergj',  disobedience,  heresy,  di'unkenness,  and 
the  like,  called  for  authoritative  treatment:  they  would  not 
come  before  the  popular  courts,  for  they  were  not  breaches  of 
secular  law ;  and  they  were  not  crimes  for  which  the  penitential 
jurisdiction  alone  wan  sufficient.  For  such,  then,  it  is  probable 
that  the  bishops  had  domestic  tribunals  not  differing  in  kind 
from  the  ecclesiastical  courts  of  the  later  ages'  and  of  matured 
canon  law  :  in  which,  according  to  the  common  practice  of  tlie 
post-Nicene  church,  the  archdeacon''  as  the  bishop's  officer  ex- 
ecuted the  sentence  of  his  superior " ;    whilst  for  the  enforce- 

'  See  LI.  Hon.  I,  vii.  $  3.  This  he  would  have  to  do  in  other  oanseti 
in  which  no  specially  religious  principle  was  involved,  as  for  exam|>le 
iu  ea«e8  where  the  property  of  churches  hod  been  stolen,  or  their  |)eace 
infrin^d.  It  is  ubaervable  that  the  very  fir»t  of  our  written  laws, 
Ethelb.  §  I,  places  the  property  of  the  churches  under  the  B]>ecial  protec- 
tion of  the  law. 

'  If  a  priest  kill  a  man  his  pro|jerty  is  confiscated,  and  the  bishop  is 
ordered  to  '  secularise '  him,  after  which  he  is  to  be  given  up  1  to  the  rela- 
doDa  of  the  slain  V)  unless  his  lord  will  compound  for  his  wer  ;  Alfred, 
{  a  I.  This  looks  as  if  the  clergy  had  some  personal  immunities  which 
oould  not  be  infringed  until  tliey  were  formally  degraded.  The  bishop 
is  indeed  the  '  nueg  and  mundbora '  of  clergy  and  Btrangers  ;  Edw.  and 
Guthr.  §  1 1.  According  to  the  LI.  Uenrici,  c.  68,  the  wei^d  of  the  man 
in  holy  orders  wm  determined  by  his  birth,  but  there  was  a  graduated  fine 
fro  infractura  ordinU  in  addition. 

'  Tlie  doom  of  the  bishop  is  referred  to  in  the  case  of  a  criminal  priest, 
in  the  law  of  Wihtntnl,  J  6  ;  BMw.  and  Guthr.  {  4.  If  any  one  before  a 
bishop  belie  his  testimony,  he  pays  a  fine  oi  not.  ;  Ini,  }  1 3. 

*  The  first  person  who  is  called  archdeacon  is  Wulfred,  who  became 
archbishop  of  Canterbury  in  A.O.  805,  and  who  is  go  named  in  a  charter  of 
his  predecessor.  Bede  Icnew  only  the  deacon  as  the  bishop's  officer : 
throughout  the  (leriod  his  office  is  simply  ministerial. 

*  The  archdeacon  is  only  once  mentioned  in  the  laws,  'If  a  priest 
disobey  the  order  of  the  archdeacon  he  has  to  tiay  i :  ores  ; '  Northumbrian 
Prieats'  law,  \  6.    The  deaoi  mentioned  iu  the  so-called  laws  of  Edward 
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meut  of  these  decisions  the  servants  of  tliu  bishop  were  corn- 
latent  and  tufficieut.  In  such  circuuistunces  it  is  prolmble 
enough  that  the  secular  and  ecclesiastical  powers  would  act  in 
concert:  and,  even  if  the  national  force  were  not  called  in  to 
the  assistance  of  the  clergy,  it  can  scjircely  be  doubted  that  it 
offered  no  hindrance  to  the  execution  of  the  spiritual  seuteia-e. 
The  outlaw  of  God  and  the  outlaw  of  the  king,  the  excummuni- 
cute<.l  man  and  the  convicted  criminal,  aiv  alike  set  outside  of  the 
protection  of  the  peace. 

The  relation  of  the  church  to  the  state  was  thus  close, 
ftltbougli  there  was  not  the  least  coufunion  as  to  tlie  organisa- 
tion of  fuuctioiJS,  or  uncertainty  as  to  the  liuiits  of  the  powers 
of  each '.  It  was  a  state  of  things  that  could  exist  only  in  a 
race  that  was  entirely  homogeneous  and  becoming  conscious 
of  political  unity.  The  hittory,  however,  of  the  church  of  the 
united  or  West-Saxon  dominion,  on  which  the  fury  of  the  Danes 
fell,  and  which  rose  from  ruin  in  closer  union  than  before  with 
the  national  polity,  has  niauy  features  in  marked  contrast  with 
the  earlier  and  simpler  life  of  the  heptarcliic  churches. 

88.  The  rapid  growth  of  the  power  of  Ej^bert  was  the  result 
not  merely  of  his  own  valour  and  policy  but  of  the  weakness  of 
the  enemies  with  whom  he  had  to  contend :  the  same  ex- 
haustion and  incapacity  for  resistance  which  laid  the  nation 
open  to  the  Danes.  Meicia  in  the  early  years  of  Keuulf ',  who 
ruled  contemporaneously  with  Egbert  for  nearly  twenty  years, 
sustained  some  of  the  glory  that  she  gained  under  Offa ;  but 

Uie  Cuufessor,  {17,  are  obu  officers  of  the  bishop.  The  territoriiil  deoneriea, 
however,  oa  well  u  the  territuriol  archdeaconries,  luv  later  tliau  the  Con- 
quest. The  Anglo-Saxon  denns  mentioned  in  the  Chronicle  and  in  the 
lives  of  the  saint?,  are  generally  either  monastic  officers  exercising  disci- 
pline within  the  huniie,  like  tlie  later  deans  of  colleges,  or  possibly  the 
executors  of  the  spiritual  authority  of  exempt  monasteries,  in  the  way  in 
which  the  archdeacons  execnted  the  sentence  of  the  bishops. 

'  Religion,  morality,  and  law,  seem  to  bo  regarded  throu^'hout  the  period 
as  much  the  8ame  thing.  The  principle  stated  by  Tacitus  that  among  the 
ancient  Germans,  '  plus  ibi  huui  mores  valent  quam  alibi  bouac  leges,'  is 
thus  amplified  by  .Alfred :  '  Ex  hoc  uno  judicio  perpendi  potest,  ut  uniciii- 
•pie  juatuoi  judict-tur  ;  ntf  ojm»  eil  aliquu  It'luo  judtciiiH  praeter  hoc  f.iti- 
gari,  quam  ne  quis  alii  judicet  quod  sibi  judicari  noUet  si  judicium  hal)e- 
rftur  super  eum.*  The  »num  jiuticium  is  of  course  '  Quod  vobisnou  vullia 
fieri  non  fiiciatis  aliis  ;'  Alfr.  LI.  Intr.  $  49.  6. 

^  Kenulf  r'jigned  fixmi  A.n.  796  to  8ai  or  822. 
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the  end  of  his  reign  was  inglorious,  and  a  rnpid  and  disputed 
succession  of  kings  after  his  death  deprived  the  kingdom  of  any 
hope  of  continued  independence.  Keut  was  now  only  nominally 
a  kingdom,  becoming  a  mere  appendage  to  Mercia  and  Wessex 
in  turn,  with  a  spasmodic  effort  between  times  to  revive  the 
ancient  status.  The  history  of  East  Anglia  is  exactly'  parallel, 
sometimes  under  Mercia,  Bometimes  broken  up  under  several 
ealdonueu.  Northumhria  continues  the  tale  of  revolution  and 
anarchy  which  mai-ked  her  history  in  the  preceding  century. 
The  royal  power,  and  with  it  the  tribal  nationality,  was  in  sus- 
pcusion  or  solution.  One  result  of  this  was  the  supremacy  of 
Wessex ;  another  was  prostration  before  the  Danes ;  tlie  thii-d 
was  the  throwing  of  much  power  and  secular  work  on  the  clergy 
csi)eciaUy  the  bishops,  who  represented  the  most  permanent 
element  of  society ;  and  the  fourth,  the  consequence  of  the 
others,  the  general  decline  of  civilisation  and  learning.  It  was 
natural  that  in  those  kingdoms  in  which  the  church  was 
strong,  the  extinction  or  other  defeasance  of  the  old  royal 
houses  should  increase  the  importance  of  the  bishops.  The 
Kentish  church  under  archbishop  Wulfred  had  sustained  a 
long  and  fatal  dispute  with  Mercia,  in  which  apjieals  to  the 
pojje  and  emperor  were  discussed  as  a  possible  solution.  Not 
only  had  Canterbury  succeeded  in  efTecting  the  humiliation  of 
the  rival  archiqiiscopate,  but  on  the  death  of  Cutlired,  the 
brother  and  dei>endent  of  Kenulf,  Wulfred  is  found  in  open 
opposition  to  Kenulf ' ;  for  seven  years  he  contested  with  him 
and  his  heiress  the  possession  of  the  royal  monasteries  in 
Thanet,  and  was  at  last  Tictorious.  Baldred,  the  king  who 
attempted  to  assert  the  independence  of  Kent  during  the 
Mercian  troubles ',  seems  to  have  been  in  alliance  with  Wulfred, 
and  we  may  conjecture  that  the  sturdy  prelate  submitted  with 

'  Kemble,  C.  D.  oczz ;  CounciU),  kc.  iii,  596.  In  a  council  at  London 
Keniiir  threatened  to  tend  Wulfred  into  exile  'et  nunquntn  noc  verbis 
domiiii  [tapac  uec  Caesaris  aeu  alterius  aliciijus  gradu  hue  in  patriam 
itcruin  recipiase.' 

'  Baldred  wa«  king  from  A.ti.  S13  to  Sj;,  wlien  he  waa  dethroned  by 
Egbert.  He  bad  attempted  to  secure  the  good  will  of  the  archbishuii  by 
the  gift  of  Mailing  to  Ctirut  Chorcb  |,Keiuble,  C.  D.  ocxl.)  at  the  very 
uioment  of  hii  downfalL 
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reluctance  to  the  rule  of  Ej,'l)ert  nltliou^h  he  also  wns  of  Kentisb 
desceut.     Archbishop  Ceolnoth  however,  who  succeeded  Wul-AUiuioec 
fretl,  was  wise  enougli  to  throw  himself  into  the  arms  of  Egbert,  8»i 
even  if  he  did  not,  iis  is  possible,  owe  his  promotion  to  hiin ' ;  cho 
and  in  a.d.  838  at  Kingston  a  pennauent  alliiiuce  was  con- 
cluded between   the  church  of  Cauterbuiy  and  the  house  of 
Cerdic,     Ceoluoth  undertook  to  maintain  'finn  and  unshaken 
friendship  from  henceforth  for  ever,'  and  received  in  return 
a  promise  of  perpetual  peace  and  protection'.     A  like  agree- 
ment was  made  at  the  same  time  with  the  church  of  Win- 
chester :  and  both  were  repeatedly  confirmed  by  Ethelwulf '. 

A  similar  state  of  tilings  existed  in  the  North  of  England.  D«o 
Eaiilwld  tlie  archbishop  of  York,  after  a  lona;  struggle  with  the  tiw 
king  Eardull,  had  seen  him  dethroned  and  a  fugitive ;  he  was 
restored  by  the  intervention  of  the  pope  and  emperor,  but  on 
the  immediate  result  the  veil  uf  ninth  century-  darkness  settles 
down.  We  know  the  cousenuences  only  from  the  Danish  con- 
quest of  the  North.  One  or  two  letters  of  the  succeeding  arch- 
bishops  show  that  the  light  of  learning  wa.'  not  quite  extinct, 
although  it  was  l)ecoming  obscured  by  the  superstitious  and 
impious  fabrications  which  were  made  possible  by  ita  decline. 
Whilst  continental  Hchohirs  were  still  applying  to  England  for 
manuscripts',  the  English  bi-shops  were  puzzled  with  strange 
forms  of  hereby  at  home.  Nial  the  deacon  was  said  to  have 
risen  from  the  dead  after  seven  weekw  ;  letters  were  spoken  of, 
written  by  the  hand  of  God  in  letters  of  gold,  and  tlie  whole 
court  of  Ethelwulf  was  perplexed  with  the  vision  of  a  priest, 
portending  grievous  calamities  on  account  of  the  profanation  of 
Sunday". 

'  Robertson,  Hitt.  EukjB,  196,  >oo,  oonjecturet  tluit  Ceolnoth  wni  a 
W«t  Sikxon  in  whose  f*Tour  the  Kentish  Feologeld,  who  had  been  elected 
to  mooeed  Wulfred,  wu  «et  anide.     See  CounciUi,  &c.  iii.  609. 

•  Coancil  of  Kingaton  ;  Councils,  iii.  617. 

•  Ibid,  p.  619. 
'  See  the  Iptiera  of  Lupus  of  Ferrit-res  to  Ethelwulf,  «nd  Wigmiind  »poli- 

biihop  of  Vork  ;  Councili),  iii.  634,  6.^5,  648,  649. 

•  Lettprof  Egred,  bishop  of  Liiidisfarne  to  Wulfsige,  urchbishop  of  York  ; 
Councils,  iii.  6i,s.  Alcuin  had  had  to  protest  n^nst  the  wearing  of  relics 
by  w»y  of  charms  ;  Epp.  ed.  Diitnmler,  pp.  719,  7JI. 

•  Prudentius  Trecens.  ap.  Pert*,  Scr.  i.  4J3  ;  rounoiU,  Ao.  iii.  6jl. 
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Tlie  Mime  period  is  tniditionally  fixed  for  the  extinction  ofl 
)inniitive  monacliiKm  tlirouKliont    tlie  nntinn'.     Tt   i«  now  fori 
tlie  fii-Bt  time  that  we  find  the   bisliopc  in  arms;    two  West- 
Saxon  prelates  fell  in  the  Imttle  of  Charmouth  in  A.o.  835*;! 
iind  liiflhop  EulliHtau  of  Sherbomo  acted  as  Egliert's  general  in 
Kent  A.D.  8*5,  und  was  one  of  the  commanders  who  defeated 
the   Danes  on    the   Parret    in  a.  o.   845'.     The  same   prelate! 
thirteen  years  later  took  a  leading  part  in  the  Eupplanting  of] 
Ethelwulf  by  his  son  Ethelbald  *.     Ethelwulf  was  a  poor  Bub-j 
stitute  for  his  father :  his  pilgrimage  to  Rome,  contemplated  in  | 
his  'first  year  *  and  performed  nearly  at  the  end  of  his  reign,  his 
magnificent   gifts    to    the   poj^",   and    his  marriage  with  the 
daughter  of  Charles  the  Bald'',  are,  with  the  exception  of  his 
famous  DoTiatimt,  the  best-known  f)arts  of  his  histor}*.     Thati 
celebrated  net,  the  devotion  of  a  tenth  part  of  his  private  estate' 
to  ecclesiastical  purjioses,  the  relief  of  n  tejith  part  of  the  folk- 
land  from  aU  payment*  except  tJie  trino<iii  necessitas,  and  tbej 
direction  that  everj'  ten  hides  of  his  Lind  should  provide  for 
one  poor  man  or  stranger,  testifies  to  his  piety  and  liberality  *J 
Possibly  the   further  subdivision   of  the  Weat-Saxon  dioceseif 
WHS  begun  under  him  :    wo  find  Ethelred  the  bishop  of  Wilt-j 
KJiirc  appointetl  to  the  see  of  Canterbury  by  his  sons '.     This  \»\ 


'  See  the  Anglo-iSaxon  ChroDtcle,  A.n.  870. 

•  Chr.  S«x.  A.r«.  833. 
'  Tbid.  A.D.  8J3,  845. 
<  Asser,  V.  Alfr.  M.  H.  B.  470. 
'  Prud.  Tree.,  Pcrti,  Scr.  i.  433  ;  Councila,  iii.  611. 

'  AsantAaiua,  Vit.  Baned.  III.  kp.  Mftnsi,  xv.  100,  no.  It  WM  on  tfaU 
occaginn,  it  ia  luuil,  tlut  he  obtaineJ  fnim  the  pope  a  decree  th*t  Engluh 
|>eniteutai  uhonld  no  more  be  forced  to  work  in  chains ;  T.  Rudb>im©,  in  J 
Ang.  S«c.  i.  20].     See  Lappenborg,  ii.  16. 

'  Ann.  Bertin.  Perti,  Scr.  i.  450 j  Baluze,  ii.  }09-it]. 

'  Councils,  iii.  636-G48  ;  Kenible,  Soxona,  ii.  481-490. 

*  Chr.  Sui.  A.n.   780.     Thi^ru  teems  to  be  no  reaaonnble  doubt  thftt  thU^ 
wwi  6ually  effected  by  Edward  the  EUler,  who  meationj  in  more  than  ona 
charter  that  he  had  divided  the  old  diocese  of  Winrheiter  into  two  parti ; 
Cod.  Dipl.  mxc.  kc. ;  and  we  know  from  the  liula  of  biKhopt  drawn  up  in 
the  tenth  century,  that  a  further  ilivirioii  alinoct  iminediAtely  followed  hfl 
which  the  West-S&xou  sees  lieoame  tivo  in  tiumlier.     Of  the    three    o«« 

necg,  one,  that  of  T" ' '•■   !   no  i'uthc<Iral,  and  wan  t-  '     '  Mit  iji^ 

Wiliihirt'  and  Ber!  netimc*  at  Sunning,  1  inej  " 

to  Sherborne  ja«t  I  ,   •^st.     It  may  hare  exisi 

way  before  the  time  ol  Alfred,  and  bean  a  aart  uf  sutfrajfan  Me  to  \Via 
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the  »>ie  of  Swithuii  nNo.  But,  DotwithstiuuHng  ocritsiouni 
flksbey  of  light,  the  dark]ie8<i  in  churcli  and  state  deepeus. 
Alfrwl  hfte  to  record  thnt  when  he  came  to  the  throne  there 
were  none  soutli  of  flie  Thames  who  could  understand  their 
rituals  ui  English,  or  translate  a  letter  from  the  Latin  ;  very 
few  south  of  the  Huiuber,  and  not  many  beyond '.  The 
roonaateries  still  stood  with  their  libraries,  but  the  Ixioks  were 
nnintelligible  to  their  owners.  Then  the  Danes  had  come  and 
destroyed  all. 

It  is  ix-rhapf  not  unreasonable  to  connect  the  revival  of 
learning  and  eccleoiastical  order  under  Alfred  and  his  son  with 
the  bracing  up  of  the  national  vigour  that  resulted  from  the 
Danish  struggle,  atid  so  with  the  growth  of  roynl  power  which 
was  traced  in  the  last  cliapter,  At  all  events  thej  coincide  in 
time.  It  wafl  Plegmand,  the  associate  of  Alfred  in  his  labours 
in  tile  service  of  English  liteniture  -,  who  consecrated  the  seven 
kisliops  at  Canterbury  in  Edward's  reign.  This  completed  the 
diocesan  arrangement  which  divided  Weesex  into  dioceses  cor- 
rf«pondiug  almost  exactly  with  the  shire«  of  which  the  king- 
dom was  composed,  by  the  foundation  of  sees  in  Somerset, 
Wilts,  and  Devon  ".  The  final  annexation  of  Cornwall  is  marked 
by  the  foundation  of  a  new  see  under  Athelstan  '.  The  prelates, 
loo,  begin  to  be  stuteBnieu.  Odo  of  Hamsbury  goes  as  am- 
ba»ador  to  France  to  secure  the  succession  of  Lewis  the 
Fourth ":  as  archbishop  of  Canterbury  he  acts  as  prime  minister 
to  Edmund  and  Edred ;  a  position  which  ho  leaves  to  Dunstan 
and  a  long  series  of  ouccessors.  But  whilst  they  acquire  this 
new  secular  position,  the  bishops  lose  somewhat  of  their  old 
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diestcr.  The  Ides  of  liavin^  a  bubop  to  each  ahire  of  WeMex  i«em<i  to 
haTe  been  in  the  oiinJ  of  the  creatur  of  the  new  Mes  ;  Somenetahire  had 
Welti,  TtorMt«h)re  Slierlxirne,  SiiBnex  Seljey,  Deroiuhire  Crediton,  Corn- 
wall Bodmin  or  S.  flfrnmn'i.  Hampshire  Wincheater;  whiUt  Wilta  and 
Brr'  "  " '"  '?•     None  of  the  other  kingdoma  had 

■U'  '  bishnpa  or  ealdormen. 

'   .  i._x   .^-  ,..,    ,.„.. , -,.  eircK^ury't  Pastoral  Care,  ed.  Sweet, 

p,  I. 

'  Ibid  p.  6, 

'  W.  MaUiic<b.  <i.  R.  U.  %  jag;  Re^.  Sacr.  Angl.  ji.  13. 

•  Between  A.D.  9J4  and  931.     Se«  r«<llt.'r'>  Anoiml  nUfao|irio  of  Cornwall. 

'  UuiL  lUnhw.  ii.  0   4  ;  e«L  PerU,  p.  53. 
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security.     Hrihthelni,  the  inimedinte  prwlecesvor  of  Diinrtitn,  \i 
gummwily  net  iifiide  by  Kiiuur  for  inciifiacily '.     Notwitlistandi 
inji(  tlie  rcstorntion  of  mouBRtic  order,  ciiiionical  cuHtont  ia 
at  naught  for  party  or  political  purposes ;  one  bishop  holds  tv 
or  even  three  sees :  translations  become  mors  uomiuon,  and  th^ 
great  prelates  constantly  find  themselves  in  [Hjsitions  in  whicl^ 
tliey  have  to  choose  between  their  duties  as  bishops,  as  minister 
of  the  king,  and  as  patriots.     Archbishop  Rijferic  acts  as  cliie 
magistrate  temporally  and  spiritually  in  Kent ',  and  eam-s  tb 
discredit  of  having  been  the  firat  to  propose  the  Danegeld' 
Under  the  later  kings  the  successor  of  Augustine  appears  fa 
more  iis  a  secular  than  ns  a  spiritual  potentate ;  and  the  last  > 
the  native  primates,  Stignnd,  has  an  unhappy  pre-eminence, 
holding  the  richest  see  of  Enjtland  in  plurality,  as  the  par 
tisan  of  a  schismatic  pope,  and  as  the  chief  minister  of  a  distinct]] 
patriotic  but  not  thoroughly  spiritual  party  organisation. 

But  the  Danish  conquest  of  the  north  and  middle  of  Englan^ 
had  other  effects  than  the  rousing  of  the  spiiit  of  the  peopI< 
and  kings.     It  cut  o£f  the  Northumbrian  church  from  the 
of   (.'ajiterbury  almost  as  completely  as  it   had    been    cut    n« 
before  the  days  of  Oswy.     Tlie  archbishop  of  York  became  til 
head  of  a  distiuot  nationality,  preserving  his  seat — with  oti 
exception,  the   seven    years   exile   of    Wnlfliere  * — during  tl 
numerous  vicissitudes  of  the  Danish  kingdom.     Under  Athe| 
Stan  the  northern  primate  appeal's  at  the  English  court  ^,  bn 
not  quite  as  a  subject.     Wulfstan,  after  Athelstan'M  dnath,  too 
sides  with  tJie  Ostmau  Anlaf,  and  ha<l  to  fly  liofore  Etimnnd  \ 
In  A.  D.  947  at  Tansholf  he  brought  th'.'  Northumbrian  wit 
to  plight  their  troth  to  Edrcd  ',  but  the  next  year  he  revolt 
with  his  people,  and  in  a.t>.  95a  was  imprisonetl*.     Two  ye 


'  MemorUU  of  .S.  Duiutan,  p.  38. 

•  £tlielr«<l,  ii.  S  I ;  Robertson.  Hint.  Eaukys,  p.  z/S. 

•  Chron.  S»x.  a.d,  991. 
'  Sim.  Dun.  Hint.  Arch.  fA.  Twyideti,  p.  79. 
'  Rodwnrd  arc)il>ialinp  oi  York  appeara  as  witness  to  thrre  cliarten 

AthelstAn,  which  Me  fjueaticiiinlilc,  IVxI.  Dipl.  ccfxlvi,  eccxUx,  mol;  1 
to  one  which  u  lesx  siiKiiiciuim,  d»li-<l  in  A.n.  919,  TInil.  ocoslviii. 

•  Chron.  S»x.  A,n.  943.  '  Ibiil  A  n,  947. 

'  Tli'uL  A.n.  954,  "^ 
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uft«r,  lie  made  his  |ieacc  with  the  kiiig  uiid  was  ivHtoretl.  Hia 
immediate  ^ucce8^o^  Oslcytel  mJcd  peaceably  under  Edgar ; 
but  the  iiujHJrtniii-e  of  the  puaitinii  uf  the  tirchbishop  is  shown 
by  the  fiM't  tlint  from  tiie  year  A.n.  963  to  the  Conquest,  tl>e  see 
of  Worc*ster  was  generally  either  held  by  him  in  plurality,  or 
b<»tuwed  uu  one  uf  his  near  kinsmen,  at  once  u  rewnrd  of  i'aith- 
fti]o«8«  and  a  pledge  of  obedience  *.  The  wisdom  of  the  ar- 
rangement is  shown  by  the  adhesion  of  Northumbria  generally 
to  the  English  king.  Wliilst  the  mother  church  of  York  undi-r- 
went  tlieae  changes,  the  northern  suffragan  sees  of  Hexham  and 
Wliithem  became  extiuct ;  and  the  church  of  Lindisfarne  only 
siirvived  in  exile  and  pilgrimage  with  S.  Cuthbert's  Ixines,  not 
settling  finally  at  Durham  until  a.u.  995. 

Tlie  ecclesiastical  machinerv  of  Mei-cia  and  East  Anglia 
suffei^d  scarcely  less.  The  see  of  Dnnwich  perished  altogether: 
and  in  that  of  Elmhum  tlie  succession  of  tlie  bishops  is  uncertain 
for  nearly  a  century  after  tiie  mortyrdom  of  S.  Edmund".  The 
bishop  of  Leicester  fled  southwards,  and  placed  his  chair  at 
Dorchester  in  Oxfonlshire,  close  to  the  West-Saxon  border. 
The  EUccewion  in  Liiidsey  vanishes ' ;  and  the  see  of  Lichfiehl 
itself  only  ttccasionally  emerges,  although  there  is  reason  to 
HUppOM!  that  there  was  no  long  vacancy.  Even  in  Londou  the 
eptscoiMite  seems  to  have  had  a  narrow  e>iCAi)e  from  extinction. 
As  much  as  was  possible  of  the  old  systtia  was  restored  under 
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'  S,  Onnild  and  hia  two  imiuediate  saoo«aon  hold  WoroMtor  and  York 
together  frcoD  aj>.  963  to  .\.D.  1016,  when  Leofki  seenu  to  liave  been  »p- 
pointM),  probably  in  consequence  of  political  events.  On  hit  death 
Brila.  w  of  airhbiahop  Walfatan,  held  Worcester  until  A.xi.  I0j8. 

Il  w;.  ited  between  archbiihop  Elfricand  the  hiahop  of  (.'rediton. 

*ui>  ultiiimtvly  obtained  it,  wa«  obliged  to  resign  on  hi*  pro- 
le York  in  km.  1061  ;  and  8.  Walfatan  followed,  A.D.  1061-1096. 
Sampaon,  hit  auoceaaor,  wns  brother  to  archbuhop  Thonuw  I  of 
Y<irk,  and  father  to  Thoiuas  II.  The  dispntea  about  the  propertjr  of  the 
two  aeea  were  continued  until  the  reign  of  Henry  II,  The  later  arch- 
bishopa  poaaeared  the  church  of  8.  Oawud  al  Gloueeater,  which  waa  given 
UmOi  by  William  Riifiia 

'  T^  •  |K>oh  at  which  the  Meroiitn  chnrche*  seem  to 

•*>Ila|  '   lime  of  Edward  the  KIdor,  but  tba  •aaOMnon 

"f  I'i  V   "■iiirunu  until  the  uiiddln  of  the  ccoiory :  Reg.  Hac. 

*   1',     .     ,  .        -   ill    A  i>.  95 J,  but  ia  joined  with   Ismrheater  nbi.ul   fiflv 
later 
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Edgar,  but  the  modificatioufi  iu  the  aiTangemeut  of  the  iliooeses  { 
were  permanent.     We  do  not  know  enough  of  the  hjcnl  liiatury 
of  the  period  to  ascertain  how  fur  the  Ms^rciun  church  under- 
weut  the  same  secuhirisiug  process  as  the  Weat-Baxon  and  Nor- 
thumbrian. 

89.  The  procesa  of  restoration  began  by  Alfred  was  canned 
ptill  farther  by  the  great  kings  wlio  succeeded  him  on  the  lines 
which  lie  hud  drawn.  The  vernacular  literuture  wliich  he  had 
founded  flourished  continuously:  the  tenth  ceutui-y  uot  only  is 
the  gieat  age  of  the  chroniclers,  bat  abounds  iu  legal  and 
discipliuarj'  enuutments  in  the  native  tongfue.  Every  attempt 
to  secure  the  conrolidation  of  the  national  and  royal  jniwer  in 
the  state  is  uccompAuied  by  a  similar  efl'ort  for  the  re-establish- 
ment of  the  church  in  strength  and  purity.  The  memory  of  i 
Uuustau  has  suflered  mther  than  gained  by  the  praisen  of  his 
monastic  admirers,  but  it  cannot  be  doubted  that  his  monastic 
reforms  were  nmoug  the  least  of  tlie  meiisiires  that  he  had  at 
heart,  and  that  the  exaggerated  views  entertained  of  them  iu 
the  middle  ages  threw  his  greater  deeds  into  the  shade '.  He 
M'as  the  prime  minister,  perluips  the  inspirer,  of  the  cousoli- 
datJng  policy  of  Edgar  ;  he  restored,  through  the  monastic  ond 
educiitidiinl  renval,  the  intercourse  between  the  (.'hurch  of 
England  and  those  of  France  and  Flanders ',  and  established  a 
more  intimate  communication  with  the  Apostolic  See;  in  so 
doing  he  did  what  could  he  done  to  restore  piety  anrl  lenrning. 
Under  his  influence  the  Mercian  bishoprics  again  lift  up  tlieir 
heads :  the  Brchbishoi^s  henceforth  go  to  Rome  for  their  pulls : 
the  Frank  writers  begin  to  record  the  livex  of  Englisli  stvints. 
Abbot  of  FIcury  wrote  the  life  of  S.  Edmund  ;  Adehird  uf 
Blandinium  wrote  a  eulogy  on  Duustan  himself.  Bnt  the  con- 
trast l)etwccu  this  restored  life  and  communion  and  the  state  of 
things  tliut  liml  existed  earlier  is  strongly  marked.  Now,  Eng- 
land, iiistend  of  setting  the  exaraytlc  to  France,  borrows  from  her  ! 


'  Se«  tCubertwm't  Emav  ou  DudhIuii,  Hii-t,  Kwtyn,  pp.  189-262  ;  tlook'a 

life  (if  him  ill  ^■ ' f  tlip  Live*  .f  ■'      »■   '■'  •  ' r.  ...... i„„y.  ^,| 

the  prefAco  !<■  !«  uf  S.  I  > 

'  He  •(•»'4it  '  :■  ilif  iiiDiiit-  ■  rit  ;   Ht». 

Wig.  A.H.  911G. 
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neigbbour.     Jolui  the  Old  .Snxoii  and  Urimlntld  liad  come  from  Kn«h 

the  Qortheni  provinces  of  the  empire;   the  restored  Beuedictine  from 

munnchisiu  is  brought  l>y  8.  (>»wiild  fixnu  Fleury'.     The  Eug- 

li«h  scribes  copy  tlie  discipliimry  works  of  Theodulf  of  Orleans 

ad  Hnlitgar  of  Canibmy  ',  just  ux  a  century  »iid  11  half  before 

Flunks  had  copied  the  peiiitentiiils  of  Theo<lore  iiiid  Egbert. 

Tlie    royal    marriages'  promote    iutercourse  with  the  German 

ciinrches  also.     The  countess  Elfthi-itlia  of  Flanders.  Alfretl's 

daughter,  endowed  the  church  of  S.  Peter  at  Ghent  with  lands 

in  Kent.     Bishop  Kinewold  of  Worcester  in  A.D.  929  *'isited  all 

the  roonasteiieij  of  Germany  with  offerings  from  Athelstan,  and 

concluded  a  league  for  mutual   intercession  with  tlie  monkti  of 

8.  G»U«. 

Some  marks  of  this  intercourse  are  left  on  the  constitutional  t)eoUi 

cunci] 
tor>'  of  the  church.     Although  the  jiontilical  claim.s  of  Odo  »ctl  ' 

and  L>uii»iuD  play  so  great  a  part  iu  the  popular  histories,  their 

secular   ]>ositiou   somewhat  derogated  from  their  ecclesiastical 

one.     It  can  hardly  lie  supposed  that  purely  tonciliar  action 

ceased  ;  it  is  however  quite  possible  that  the  assimilation  of  the 

national  witenogeraots  to  the  older  ecclesiastical  councils  was  a 

eonsequeuce  of  the   union   of  the    seven    kingdoms ;    and  this 

render*)  it  difficult  to   distinguish   between   lay  and    spiritual 

.^Memblies.     There  are  few  if  any  records  of  councils  distinctly 

lesiastical  held  during  the  tenth  century  in  England ;   and 

every  royal  code  contains  large  ecclesiastical  regulations.     The  Oj 

abondont  bodies  of  canons  which  exist  are  clad  either  iu  lh««a 

form  of  constitutions,  such  as  those  of  Odo  and  Edgar*,  or  in 

the  form  of  private  compilations  such  as  that  of  Elfnc '. 

would  almost  seem  as  if  the  union  between  chnn  h  :iii.l 


I. 

icrlbwl  to  Egbert  v,Wilkin«,  Coat.  i.  l», 

If).  343-393)  19  Ik  traiuilAtSon  frvA  fit 


'  Hint.  IUqu.    OaWV  p.  391. 
'  On«  of  Ujp  p«iui«Dliiil4  McrltMNl 
Thurpe,  Anitliv-Sftjon  Lnw«,  pp.  343 

Tkn  Ikwn  i>r71ir<>tiiirim  mini  InuLsUUM).  in  VVilkiiu,  i.  165 
'  1S<«  sb-wc,  ti.  J  n. 
•  GoWtolut,  Kcr.  Alwnitnn.  Sor.  li.  Iji,  153  ;  MmwitWU -f  •. 
,lzxv. 

l*  S^c  Will..  .,,  i.  |ip.  ill,  jij. 

{•  Ibid.  p.  .  ...n'«  laiunw,  i.  jSH-^oj  ;  TkiffK.  JbA 
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had  become  so  iutimste  ae  to  supercede  one  of  tiie  most  im- 
porlaut  fuuctioiiB  of  the  former;  for  the  break  iu  the  li&t  of 
councils  cannot  be  attributed  to  the  loss  of  records ;  abundauce 
of  charters  in  both  Liitiu  and  English  attest  the  activity  of  the 
church  and  of  the  monasteries,  and  abundant  peuiteutial  lite- 
rature tihows  that  the  want  of  cauouicul  legislation  was  felt. 
It  is  perlups  most  probablo  that  business  of  both  sorts  was 
transacted  in  tJie  same  assemblies,  as  wus  done  in  the  councils 
of  the  twelfth  and  thirteenth  centuries,  when  the  diBiculties  of  j 
collecting  the  clerical  wituii  more  tliuu  once  or  twice  n  year 
wei-e  still  considerable.  The  fact  that  the  persons  who  com- 
|joged  the  two  were  the  same,  or  nearly  so,  contributes  to  the 
uncertainty,  and  jwssibly  occasioned  the  confusion  of  which 
this  obscurity  is  the  result. 

00.  Tlie  ecclesiastical  history  of  the  eleventh  century  is  of  on 
equally  varied  elm  riveter.  On  the  one  hand  there  is  a  great 
development  of  Englit^h  literature.  Elfric  nobly  carries  on  what 
Alfred  had  )«giin.  More  than  ever  the  chroniclerH  and  scrmoo- 
writcin  put  forth  their  strength.  The  society  which  is  unable 
to  withstand  the  arms  of  Canute  almost  limneduvtely  hujuauisc^ 
iind  elevates  him.  The  court  of  Edward  the  C'oufesaur,  although 
too  much  divided  and  leavened  with  unpatriotic  ooun^ds,  is  au 
advance  in  cultivation  on  that  of  his  I'other ;  Frankisli  elegance 
falls  into  ready  association  with  English  wealth ' ;  and  England, 
although  she  has  very  much  to  lose  by  this  foreign  admixture, 
has  much  also  to  gain.  The  school  which  Harold  founded  at 
Waltham  *,  tlie  whole  revival  of  the  canonical  life  as  a  more 
honest  and  more  practicable  system  than  the  monastic,  was  one 
result  of  the  increased  intercoui'se  with  the  empire  and  especially 
with  Lorraine.  The  introduction  of  foreign  ecclesiastics  Into 
English  bishoprics  was  another.     Robert    of  Jumieges  sot  at 


'  Guibert  of  Nogeut  fuya  of  bi<iUo[)  HetinntiiliM,  the  ConfoiMr'a  FrencU 

chaplain,  '  rjuia  Framniw".  •  1.  ■  intiini  iionit,  Aii'li.i!-  illc  ml   ri^^nci.ruin 

regem  Henricum  oum  ani                      <b4t  .  ,  .  .  'p  -^  «•* 

twiijmre  flfirelmt  opibuft,  t'  iniftniiii  ifion  ■  m  «1. 
D'Acliery,  p.  496. 

"  .See  the  Tractatui  ile  S.  I'ruuv,  |>r«f.  up.  >  -xli ;  Precniiui,  Nurm.  C^k|. 
il.  440  *<\. ;  Epistolac  L'aiitnarieiuea,  pref. 
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Loudou  and  Caiiterbuiy  gucceif.sivoly;  bislioi^s  Herman  of  Rnnis- 
bury  au<l  Walter  of  Hfrt-ford  were  Lorrninem  ;  Welln  wub  held 
by  Duduc  a  Saxou,  and  after  him  liy  Gibo  a  Bralmnter;  William 
of  London  and  Ulf  of  Dorcbester  were  NonnAuii'.  For  so  large 
•11  iufuf  iuii  of  foreign  influence  the  church  wan  not  ready  : 
En|;ii»h  isolatiou  has  alwuyti  i-csisted  it,  and  the  fact  of  the  un- 
popularity of  the  new-comers,  the  absolute  necessity  that  fell  on 
thnu  of  throwing  thi-mselves  forBupport  on  other  agencies  than 
till'  result  of  their  work  and  the  love  of  the  people,  must  have 
counteracted  any  po^ible  benefit  that  could  have  been  derived 
from  freer  intercourge  with  the  churches  of  the  continent. 
Amongst  the  prelates  of  this  era  there  are  very  few  cxci'pt  S. 
"Wulfstan  who  are  spoken  of  with  honour.  Archbishop  Ealdred 
iif  York,  tlie  travflli-r,  pilgrim  and  auilMisHudor,  stands  high  on  the 
IJHt  of  Anglo-Saxon  stuteHmeu,  but  it  is  not  until  after  the  Con- 
quest tluit  be  allows  much  of  the  s]iirit  of  the  patriot.  The 
practice  of  holding  bii^bopriiH  in  pluntltty  reaches  its  clinuix  in 
him.  He  held,  or  at  least  administered,  at  one  time  Worcester, 
Herpfurd  and  Shcrliorne:  it  is  fair  to  Mty  that  be  waM  a  gooil 
bishup  when  such  were  very  scarce,  and  tliat  \w  kept  foreiguirs 
out.  The  abuse  may  [>eriia]is  )h-  excused  on  the  uiinie  grauiid.i 
«»  the  nomination  of  the  foreign  prelates — the  default  of  native 
candidates. 

In  the  extreme  difficulty  of  discriminating  between  the  tx'vle- 
•iaatical  and  civil  relations  of  men  and  things,  to  enter  now  into 
fli«  special  development  of  church  institutions  in  the  tenth  and 
•'leveuth  century  would  be  to  traverse  again  the  ground  alieady 
gone  over.  The  devolution  of  judicial  powers  on  the  lonhi  of 
bookland,  the  king's  thegns,  and  otherx  liaving  grants  of  aac  and 
•oc,  affected  the  territorial  power  of  the  bishops  and  monasteries 
jusi  as  it  affected  that  of  the  lay  landowners:  it  is  in  fact  from 
Uie  charters  of  immunity  to  the  churches  that  we  are  able  to 
draw  the  scanty  conclusions  wliich  can  hn  drawn  aa  to  tlie  ktatun 
uf  tl>«  lay  lords.     The  obligation  of  *  txjrfa/  by  wbich  cvi-ry  man 
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was  obliged  to  have  n  aecurity  for  his  keeping  the  peace,  was  | 
enforced  on  eoclesinstics  also.  An  unpuViIif  lied  list  of  tlie  '  festor- 
men  '  of  archhiKhuj)  Elfric  exists  on  a  fly-leaf  of  the  York  Gospel 
liook  ;  eveiy  priest  hud  to  find  himself  twelve  such  bondsmen ' ; 
Elfric  has  sixty  or  moi-e.     The  office  of  archdeacon,  wliicb  ap- 
pears first  at  the  eud  of  the  eighth  century,  has  now  rLsen  into  n  ■ 
place  of  jurisdiction,  altliough  the  creation  of  territorial  arch- 
deaconries has  not  yet  been  rcquii'ed.     The  bishops,  instead  of  | 
resigning   when  age  and   iufinnity  incapacitate  them,  employ  I 
deputies  to  perform  their  spiritual    functions,  us  the  prince-  | 
lit«hop.«  did  in  the  later  middle  ages.    The  distinctive  cliaracter 
uf  the  Anglo-Saxon   church,   like  that  of  the  state,  is  being  { 
changed  to  the  general  pattern  of  the  continental  churches. 
The  wmc  cries  of  simony  and  immorality  against  the  clei-gy 
which  are  iieiu'd  in  France  and  Germany  are  prevalent  here,  and 
the  means  taken  to  silence  them  are  as  weak  in  England  ax  | 
abroad.     The  revival  of  life   and  energy  under  Duiistau  and  | 
Elfric  has  worn  itself  out  liefore  the   days  of  the  t'oiifessor. 
The  exhaustion  of  tlie  church  coincided  with  that  of  the  state, 
of  which  Edward  is  a  fair  tyi*,  and  which  the  xeul  of  Siward,  | 
of  Godwin,  and  even  of  Harold  could  not  counteract.    The  time  ; 
was  come  for  Lunfraiic  and  Anselm  a«  well  as  for  William  of  | 
Normandy  and  Henry  of  Anjou. 

It  is  scarcely  necesisary  to  point  out  the  special  importance  of  j 
thia  jwrtion  of  history  in  its  bearing  on  our  constitutional  growth. 
The  Church  of  England  is  not  only  the  agency  by  which  Chri»- 1 
tiauity  is  brought  to  a  heathen  people,  a  herald  of  spiritual  | 
blessings  and  glorious  hopes  in  another  life ;  it  is  nut  merely 
the  tamer  of  cruel  natures,  the  civiliser  of  the  rude,  the  cultivator  j 
of  the  waste  places,  the  educator,  the  guide  and  the  protector, 
whose  guardianship  is  tiie  nnly  safeguard  of  the  woman,   the  { 
child,  and  the  i-lave  ngainsl  the  tyranny  of  their  lonl  and  master. 
The  church  is  this  in  many  other  countries  besidew  Britain  ;  but! 
Iierc  it  it*  nmch  more.     Tlie  unity  of  the  church  in  England  waii 
liie  pattern  of  the  unity  of  the  state  :  the  cohoion  of  the  church, 
wa*  for  a-^H  the  Kubstitttte  for  tin-  coheidou  which  the  divided] 
'  Law*  af  th»  Nnrtbumhrian  l*ri«'>ta,  |  i. 
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imtiou  woM  utiable  uUicrwiM  to  realise.     Stroug  in  iU  owu  cou- 

nwrion,  it  was  more  fhuu  a  match  for  the  despotic  rule  of  oh\irou1 

Dch  kiii^a  w  OiTM,  aud  wa^  the  ^ardioii  of  liberties  ait  well  »;<  life  of  Uh  ' 

notion. 

the  defence  of  the  oppressed.  It  was  to  an  extraordinary  degree 
a  national  church  :  national  in  its  comprehenstvenegs  an  well  uh 
iu  its  exclu>*iTetieM.  Englishmen  were  in  their  lay  asjiect  Mer- 
cians or  West  Sajcuna ;  only  in  their  ecclesiastical  relations 
could  they  feel  themselves  fellow-countrvTnen  and  fellow-sulijects. 
Aijd  for  u  great  i)art  of  the  period  under  our  view,  the  inter- 
ference of  foreign  churches  was  scarcely  if  at  all  felt.  There 
Who  no  liomau  legation  from  the  days  of  Theodore  to  those  of 
a,  and  there  are  only  scanty  vetitigea  of  such  interference  for 
the  next  three  centuries  :  the  joint  intercession  of  Leo  III  aud 
CburlcH  the  Great  effecte<l  the  restoretion  of  king  Eurduli  iu 
NorthumKria  ;  an  envoy  of  Eugenius  II,  bearing  an  Eugli:rli 
name,  attests  the  acts  of  the  council  of  Clovesho  in  824  ;  the 
ni-tiou  of  pope  Fonnosua  appears,  in  a  legendarj'  way,  iu  the 
tiual  division  of  the  West  Saxon  dioceses.  But  there  are  few 
other  traces  of  flouian  influence.  Duustan  boldly  refused  to 
oljey  a  ]>apal  senteuce '.  Until  the  eve  of  the  Conquest,  there- 
fore, the  development  of  the  system  was  free  aud  spontaneous, 
although  its  sphere  was  ft  small  one.  The  use  of  the  native 
tongue  iu  prayers  aud  sermons  is  continuous  ;  the  observance  of 
native  festivals  also,  aud  the  reverence  paid  to  native  saints.  If 
the  stimulating  force  of  foreign  intercourse  was  wanting,  the 
intensity  with  which  the  church  threw  itself  into  the  interest  of 
the  nation  more  than  made  up  what  was  lacking.  The  ecclesi- 
tical  and  tlie  national  spirit  thus  growing  into  one  another 
supplied  something  at  least  of  that  strong  passive  power  which 
the  Norman  des]M>tiBni  was  unable  to  break.  The  churches 
Wen?  schools  and  nurseries  of  patriots  ;  depositories  of  old  tra- 


<  8m  AdaUrd'i  XAUi  of  Duiwtwi,  iu  Memorial*  iif  S.  Diiniifaui.  p.  67  : 
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ditiomil  glories  aiid  (lie  refuge  of  the  persecuted.    The  Eugliklil 
clergy  Bupplied  the  Imsis  of  the  strength  of  Aiiselm  when  ihe 
Normau  bishops  Bided  with  the  king.     They  trained  the  English 
])eople  for  the  time  when  the  kings  should  court  their  support  I 
and  purchnae  their  nilherence  by  the  reatoratiou  of  liberties  that  I 
would  otlierwise  have  been  forgotten.     The  unity  of  the  churchJ 
was  in  the  early  period  the  only  working  unity  ;  and  its  liberty,! 
iu  the  evil  days  that  followed,  the  only  form  in  which  the  tra- 
ditionfi  of  the  ancient  freedom  lingered.     It  was  ugtiiii  to  b«  tha  j 
tie  between  tiie  conquered  and  the  conquerors ;  to  give  to  the! 
oppresEcd  a  hold  on  the  conscience  of  the  despot ;  to  win  new] 
liberties  and  revive  the  old;  to  unite  Norman  wid  EnglishumuJ 
in  the  resistance  to  tyrants,  and  educate  the  growing  natiou  fori 
it6  distant  destiny  as  the  teacher  and  herald  of  freedom  to  nllj 
the  world. 
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91.  Thk  effect  of  the  Normau  Conquest  mi  the  charecter  and 
constitution  of  the  English  waa  threefold.  TJie  Nonnan  rule 
invigorated  the  whole  national  svBtem ;  it  stimulated  the 
growth  of  freedom  nnd  the  sense  of  iiuity,  and  it  supplied, 
partly  from  its  o^tj  stork  of  jurisprudence,  nnd  partly  under  the 
pressure  of  the  circumstances  in  which  the  ctUKjuerors  found 
themselves,  a  forraiitive  power  which  helped  to  develop  and 
concentrate  the  wasted  energies  of  the  native  race.  In  the  first 
place  it  brought  the  nation  at  once  and  permanently  within  the 
circle  of  European  interests,  and  the  Crusades,  which  followed 
within  a  few  years,  and  which  were  recruited  largely  from  the 
Normans  and  the  English,  prevented  n  relapse  into  isolation. 
The  adventurous  and  highly-strung  energy  of  the  ruling  race 
communicated  itself  to  the  people  whom  it  ruled ;  its  restless 
Betivity  and  strong  jMDliticil  instinct  roused  the  dormant  spirit 
and  disciplines]  even  while  it  oppressed  it.  For,  ui  the  second 
place,  the  powers  which  it  called  forth  were  largely  exercised  in 
counteracting  its  own  influence.  The  Normans  so  far  as  they 
became  English  added  nerve  and  force  to  the  system  with  which 
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tliey  identified  themitelTeB ;  so  far  as  they  contimieil  Norman  thej- 
provoked  mid  stimulnted  hy  opposition  and  oppression  the  Intent 
energies  of  the  Englihli.  The  Noriiiftu  kings  fostered,  and  the 
Normnn  nobility  forced  out  the  new  gi-owth  of  life.  In  tlje 
third  phicc,  however,  the  itnport4itiiJii  of  new  systems  of  admiuia- 
tration,  and  the  development  of  new  expedients,  in  everj'  depart- 
ment of  goTernment,  by  men  who  bad  a  genius  not  only  for 
jurisprudence  but  for  every  branch  of  organisation,  furnished  a 
disciplinary  and  formative  machinery  in  which  the  new  and 
revived  jxiwers  might  be  trained : — a  system  which  through 
oppression  prepared  the  way  for  order,  and  by  routine  educated 
men  for  the  dominion  of  law  :  law  and  order  which  when  com- 
pleted should  attest  by  the  pertinacious  retention  and  develop- 
ment of  primitive  institutions,  that  the  discipline  which  had 
called  them  forth  mid  trained  men  for  them,  was  a  discipline 
only,  not  the  imposition  of  a  new  and  adventitious  polity.  For 
the  NoiTuau  ])olity  had  very  little  substantial  organisation  of  its 
own;  and  what  it  brought  with  it  to  England  was  soon  worn 
out  or  merged  in  that  of  the  nation  with  which  it  united. 
Only  the  vigour  and  vitality  which  it  hi\d  called  forth  was 
permanent , 

92.  Of  the  constitutional  history  of  the  Normans  of  Normandy 
we  have  very  little  information  '.  A  century  and  a  half  before 
the  Conquest  of  England,  RoUo  had  received  the  province  from 
Charles  the  Simple  :  he  and  his  people  in  becoming  Christian  j 
had  become  to  a  certain  extent  Frank  also.  They  retained 
ranch  of  the  Scandinavian  character,  but  of  the  Norse  customs 
only  those  which  fell  into  easy  agreement  with  Frank  law ;  and 
their  native  language  they  entirely  forgot.     Of  Frank  law  in  its 

'  See  Polgrave,  Xurmandy  nod  England,  i.  113.  Pal|;7«ve  enninenit«« 
three  traditions  or  legal  legends  of  R<>lIo  :  (i)  The  custom  of  the  clammr 
de  haro,  by  which  whoever  Bustained  or  feared  to  BUstain  any  damage  of 
goods  or  cbattelB,  life  or  limb,  wan  entitlcil  to  raise  the  cnuntry  by  the  cry 
Haro.  ( 1 )  The  legend  of  the  Roumare,  according  to  which  he  tried  the 
obedience  of  his  people  by  hanging  his  braceleta  on  a  tree,  where  they 
remained  unguarded  for  three  years  and  unmolested.  (3)  The  legend  of 
Long-|mon,  according  to  which  he  hanged  a  husband  and  wife  who  had 
conspired  to  cheat  him.  The  first  two  stories  are  ccmnion  to  England  and 
other  countries  ;  the  last  is  in  conformity  with  .Scandinavian  jurispnid 
Ibid.  i.  696-699. 
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91.  Thk  effeut  of  the  Normau  Conquest  on  the  cliaracter  and 
constitution  of  the  Eugliah  wn«  threefold.  The  Norrauu  rule 
invigorated  the  whole  untioiial  oybtem ;  it  8tiraulate<I  tlie 
I  growth  of  freedom  imd  the  sense  of  unity,  and  if  supplied, 
partly  from  its  own  giock  of  jurisprudence,  and  partly  under  the 
pressuff  of  the  circumstances  in  which  the  conquerors  found 
themselves,  n  forraiitive  power  which  helped  to  <levelop  nnd 
concentrate  the  wasted  energies  of  the  native  race.  In  the  first 
place  it  brought  the  nation  at  once  and  ])erninnently  within  the 
circle  of  European  interests,  and  the  Crusades,  which  followed 
within  a  few  years,  and  which  were  recruited  largely  from  the 
Normans  and  the  English,  prevented  n  relapse  into  isolation. 
The  ndventnrons  and  highly-strung  energy  of  the  raling  race 
cominunicatod  itself  to  the  people  whom  it  ruled ;  its  restless 
aotiTity  nnd  strong  political  instinct  roused  the  dormant  spirit 
nnd  discipline<l  even  while  it  oppressed  it.  Fur,  in  the  second 
plAC*>,  the  powers  which  it  called  forth  werf  largely  exercised  in 
oounterarting  its  own  inflaenc*.  Tlie  Nonnans  so  far  as  they 
Waine  Kngli*h  addod  nerve  and  force  to  the  system  with  which 
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Helepuie.  micMtor  of  the  Montftomery  coimte  of  Pouthieu  and 
AJeuvoii,  nud  enrls  of  Shrewsbury  ;  Tk-nmrrl  the  TMue,  and  Os- 
mund dr  CViitvillo.  Tlie  Bei\umoiits,  whose  county  of  Meulan,  or 
Mellent,  was  in  the  French  Vexin,  and  who  were  the  ancestora  of  ] 
the  carls  of  Wurwick  and  Leicester,  were  descended  from  a  sister 
of  Gunuoris,  tlie  wife  of  Duke  Richard  I ;  tlie  houses  of  Montgo- 
mery, Warenne  and  GifFard,  from  other  sisters  of  tlio  same  famou» 
lady;  and  thL-  honse  of  Brcteuil  from  her  brother  Ilerfiipt '. 

Under  tliis  aristocracy  lived  the  jwpulation  of  cultivators, 
Gallic  in  extraction,  Frank  in  law  and  custom,  and  speaking  the 
language  which  had  been  created  by  their  early  history.  These 
people  were  in  strict  dciiendence  on  their  Norman  lords,  althougii 
they  now  and  then  showed  some  remcmbmncc  of  the  coinpara- 
<ive  freedom  they  haxl  enjoyed  under  the  Frank  empire,  and 
iTtained  the  local  organisation  which  neither  Franks  nor 
Normans  were  numerous  enough  to  displace ' ;  and  comiucrcial 
prosperity  OJid  a  strong  c«mniunal  feeling  subsisted  in  the  great 
ti)\ms.  Nothing  but  the  personal  ciiarBcter  of  the  dukcn  hatl 
bsn*] poihiy.  saved  tiie  teiritory  thus  lightly  held  from  dismemberment.  The 
strong  hand  had  gatiiered  all  the  great  fiefs  into  the  hands  of  I 
kinsmen  whose  fidelity  was  secured  by  the  right  of  the  duke  to 
garrison  their  castles,  and  whose  tymnnies  were  limited  by  the 
right  of  the  duko  to  enforce  his  own  peace.  Their  attempts  at 
itiile|>endence  were  checked  by  ruthlpss  bloodshed.  The  duke 
hiinftelf  was  by  commendation  a  vassal  of  the  king,  not  eo  mnuh 
as  king,  for  the  gift  to  RoUu  had  left  him  free,  but  as  duke  of  | 
the  French  :  Riclmrd  of  Normandy  had  commended  himself  to 
Hugh  the  Great,  whose  descendants  had  since  become  kings'. 


Tile  tj:,«  nn. 


lUUtion  bf 
Ike  diUM  to 
ths  king  »r 
rriuice. 


'  P&lgTBTe,  Nomukndy  and  En((land,  ii.  535,  536  ;  iii.  ]3,  29,  148. 
See  alH)  the  pedigree*  at  tlie  end  of  Uu  Cliesne't  Soriptores  Hist,  Nor- 
manDornin. 

'  Palgrave,  Normuidy  and  England,  ili,  41,  4J  :  '  When  w«  reach  the 
sra  of  «-ritteu  evidence  all  abtolate  servitude  ban  beccma  ob«alot«.  The 
very  charter  which  derignataa  the  Ttrrt-inmnt  aa  a  eervua  guatanlee*  bie 
|><'ra(>iial  FnMHlaiii ;'  Iliid.  p.  44. 

'  On  the  utatiii  nf  the  S'onnan  diiki<*,  and  the  r<haagea  of  the  relnllnn  in 

which  Ihcy  litooil  to  tho  KariiHn^rx,  the  T.' -   '  '■  •      f  "  -  "^ linn, 

the  iIiiUn  of  the  Vrnnks  and  the  kingi,  ai '  1  111;- 

land,  ii.  ij{,  •a7-i3.i,  J47,  f33;  Freenuiri.  .11. 

609 ;  Wailc,  Nachrichtrn  <.a«  aUiTs),  pp.  69-9O. 
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Bnt  tht'  hold  of  <h«>  royal  hnnd  on  Norninndy  was  scarcely  per- 

tptilile  ;  aud  it»  coDBtitutional  connexion  is  with  tlie  polity  of 

Ftlie  Karolingiaii  rather  than  with  that  of  the  third  i-ace  of  kings. 

What  little  legal  system  aubsisted  waa  derived  from  tlie  Frank 

usIitutionB  as  they  were  when  Normandy  was  sqmrated  from 

Fthe  body  of  the  Frank  dominion. 

93.  Fendaliam.  the  coniprehenmive  idea  which  includes  the  Frank 
Lwhole  governmental  policy  of  the  French  kingdom,  was,  by  its  fomUUnii. 
diatoric  origin  and  gi'owth,  distinctly  Fnink '.  The  principle 
which  underlies  it  may  be  universal ;  but  the  actual  presenta- 
tion of  it  with  which  the  constitutional  history  of  Europe  is 
concerned  may  Im?  traced  «tep  by  8t»'i>  under  Frank  influence, 
from  its  first  appearance  on  the  conquered  soil  of  Roman  Gaul 
its  full  development  in  the  jurisprudence  of  the  Middle  Ages  *. 

'  Tlie  wordyifKrfKiM,  fief  or  fm.-,  U  Jeriveil  from  th«  Ceriuan  won!  for 
cattle  (liotliic  /nihil  ;   Old  High  Oeruian  Jihu  ;  OUl  Saxon /cAii ;    Aiiglu- 
^Daxun  ftok    ;    the   •econdnry   lueanini,'   being  goods,   espcciitUy   money : 
lltmoe  prv|>eny  in  general.     The  letter  d  is  perhaps  a  mere  in.sertion  ior 
uiV  uwe ;  but  it  has  been  interpreted  a«  a  part  of  a  second  root,  od, 
meaning  pruperty,  in  which  caw  the  fint  syllable  has  a  third  mean- 
that  of  fee  or  reward,  and  the  whole  worid  menns  property  given 
way  of  reward  for  service.     But  this  U  improbable  ;    ond   ibc  con- 

xjon  of  the  word  with  the  Greek  l^vrfvan,  wtiich  is  suggested  by  the 

Mmilarity  of  feudal  and  emphyteutic  tenure  of  land,  will  not  stand  the 

Ticat  of  criticism.     The  legal  emphyteusis  is  '  a  perpetual  right  in  a  piece 

land  that  is  the  property  of  another.'     Tliis  word  occurs  fint  in  the 

gest  of  Justinian,  and  the  emphyteutic  pooseasor  seenu  generally  to 

a  mere  lesg<.« :    it  appeara  in  the  Ixirabord  Capitulary  of  .\.n.  819. 

E^e  votdffodiiin  is  not  found  earlier  than  the  close  of  the  ninth  century. 

Sut  neither  the  etymology  of  the  latter  wonl  nor  the  development  of  its 

e%'eral  meanings  can  be  regariled  as  certain.     See  Smith's  Dictioiury  of 

pAstiquitiea,  s.  v.  Emphyltutit;  Robertson,  Scotland,  ii.  454;  Du  Cange,  &c. 

'  As  feudalism  in  both  tenure  and  government  vms,  so  far  as  it  existed 

in   England,  brouijht  full-grown  fniiu  France,  it  is  not  necessary  here  to 

I  trace  in  detail  its  growth  in  its  native  country.     But  it  is  important  to 

ute  the  change  in  the  opinion  of  scholars  on  the  subject,  which  h»s  rc- 

Dlt«d  from  the  recent  investigations  of  German  writet«.     The  view  nc- 

lorpte'l  in  the  last  century  on  tJio  authority  of  MouteM|uieu,  and  generally 

[Buintained  by  the  Frmch  writers,  is  that  the  conrjuestd  of  the  Franks  were 

Batle  by  independent  iioblen,  who  had  a  powerful  oouiitatu»,  and  that  tlx: 

%ai\n  MO  orrfiiired  were  divtdt^d  amongst  the  comites,  each  of  whom  was 

|(lomi>i   '  \i\  uAth  of  fidelity  t<>  )iif>  lord,  nnd  heM  hii<  Innd  by  the 

[•bligii  litary  Kerviee.     EiililnTii.  siiepting  this  theory,   di«tin- 

Kni^i'  —     '  '•■■''" I-  I  • '  ■!'■  Clons,  on  the  priiifipli?  of 

u'  mxk\  his  NUcressor*.   on  x 
rivuda'  '■  gr,»nt»  were  itippusril  to  be 

tha  Indet.  and  omonijst  the  leuda  a  oam>w«r  cl«»  of  comites  limv  tht 
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cvHuUiiim      In  tlie  form  wliich  it  lias  i-euclicd  at  the  Normuu  L'onqueot,  it 

of  i^ndulMii 

ttUietima    muj"  be  descrilied  as  -a  complete  ur);uiiiBation  of  society  tlirough 
Noniuin        the  niediuiu  of  hiiul  tenure,  iit  which  from  the  king  down  to  thu 
lowest  Inndowner  hU  aiv  l)oiuid  together  by  obligntion  of  servic 
and  defence:  tbe  loiil  to  i>rotfcl  his  vaxstil,  the  vucsiil  to  do" 
service  to  his  lord  ;  the  doti'tice  atid  service  being  JMised  ou  iiud  ^ 
regulated  by  the  nature  and  extent  of  the  land  held  by  the  oua 
of  the  other.     In  those  states  which  have  reached  the  territoriwl 
stage  of  development,  the  rights  of  defence  iiiiil  service  are  eu|>- 
plemeuted  by  the  right  of  jurisdiction.     The  lord  judgim  as  well] 
ai>  defends  liis  vassal ;  the  vassal  does  suit  as  well  as  service  tu] 
his  lord.     In  states  in  which  feudal  goveruuicnt  has  reached  its! 
utmost  growth,  the  political,  financial,  judiciit],  every  braucbj 
of  i)ublic  administration  is  regulated  by  the  same  condition 
Tbe  ceutrid  authority  is  a  mere  shadow  of  a  name. 

Kune  of  amtnutiOKf.    Tbe  Merovingiui  kingdom  WM,  <m  tliU  hyiiotheai^ 
»  utate  bnilt  np  on  vMsalage ;   the  bond  of  nnity  boinj;  tlic  counvxtoii  of 
cliku«s  in  subordiuAtion  to  one  another,  not  tbe  common  and  uumediaU 
niibjoction    to  a  Bovereign   government.      ThiB  theory   kai  been    entirelyl 
refutvd  by  Waiti,  whose  authority  baa  li«cu,  Lu  thia  work,  reganled  a«J 
uouclu8i«'ti  M  to  the  ancient  Qerman  tystem.      It  wu  no  inejjular  un-J 
organise!]  Tabric,  but  a  compleU-  governmental  syiitem.    Its  conqueels  weral 
the  work  uf  the  nation*  moving  in  entire  order;    thtt  comitatua  was  not! 
the  bond  uf  coheaiou ;    the  leudes  were  not  comites:    all  the  people  were} 
bound  to  be  faithful  to  the  king ;  the  gift  of  an  estate  by  the  king  involvedl 
no  defined  obligation  of  service;  all  the  nation  wan  alike  bound  to  miUtaryl 
sarvioe ;    the  only  cuuiiles  were  the  autruntions,  and  thete  were  few  ial 
number  ;  the  hnsii  of  the  Merovingian  polity  was  not  the  relation  of  Ion 
and  vius&l,  but  that  of  the  subject  to  the  soverei)^.     The  argiinieuU  of 
Koth  (Geschichte  des  Beneficial wc*en«,  and  Fendalibtt  und  Untcrthanvcr 
hand)   ao  far  coincide    with   those   of  Waitx ;    and    tbe  work    of  Sch 
(Altdeutache  Reichs-und-Gericht«verfanung)  complete*  tbe  overtbruw 
the  old  theory  by  recouatrurting  in  a   very  remarkable  manner  the   old 
German  ayatem  in  •Salian  and    Merovingian  time*.     It  remaiuH   now   to 
account  for  the  growth  of  the  feudal  syetem.     Thin  ii  doni.'  by  Waitz  oal 
the  theory  of  a  conjunction  and  inteqieuetration  of  the  beneficial  syitom] 
and  the  vaeaal  relation,  both  being  foatered  by  tbe  gron-th  of  immunities  a 
and  thia  i<  the  view  ailopted  in  the  text.     Rotli,  however,  goe*  further,| 
connecting  tbe  antruttionahip  with   the  vassal  relation,  and  nutking  tha 
former  a  link  between  the  primitive  comitntus  and  later  feudaliom.     Th4 
iiifcudatinn  of  bensfioe*  anil  transfer  of  magisterial  jiiri«dictions  to  th« 
'"1  '                 '                   ■  "      -.leni,  be  traces  not  t<i  :  !. 

ii                                                   ,',    innovntinn  of  the  i 
\-  '  .-•  -,1     -,.  ...1... :....  ,    ,,  . 

^'  '.  tb< 
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Rtcblc^-,  Auiialeu  dor  l>eut«c)irn  Gc*cbiohte,  pp.  loc-i  1 1 
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Thiit  iiuititiitiun  hs<I  grown  u]>  from  two  greiit  sources — the  i 
lifueficiuui,  ami  l)ic  practice  of  eommoudiitioii,— and  had  been 
>]i«cmlly  fo6<ered  on  GnJlic  noil  by  the  cxisteuce  of  a  subject 
poiiniatioii  whidi  admitted  of  any  amount  of  exteueion  in  the 
lut^thudii  of  de|>eudeuce.  Tlie  Iwueficinry  syBtem '  originated 
|iartly  in  gift«  uf  biiid  made  by  the  kings  out  of  their  own 
etitates  to  their  own  kiniimcn  uud  servants,  with  a  special  nndor- 
takiog  to  1*  faitliful ' ;  partly  in  the  surrender  by  hindowners 
uf  their  cBtuleB  t«  cliurcheci  ur  powerful  men,  to  be  received  back 
•gMn  and  held  by  them  as  tenants  for  rent  or  service.  By  the 
lattCT  arrangi'nient  the  weaker  uiau  obtained  the  protection  of 
the  iitr(.<nger,  and  he  who  felt  himself  insecure  placeil  his  title 
under  the  defence  of  the  church.  By  the  practice  of  commeudii- 
tion ',  on  the  other  hand,  the  inferior  put  himself  iinder  the 
j>crsuuul  care  of  a  lord,  but  without  altering  his  title  or  divest- 
ing hinuielf  of  his  right  to  liis  estate  ;  he  became  a  vassal '  and 
did  liumoge.  The  placing  of  his  hands  between  tbnse  of  his 
lord  wiih  the  typical  net  by  wtiich  the  connexion  wim  formed. 
And  the  oath  of  fealty  was  taken  at  the  same  lime.  The  union 
of  the  iK'iifficinry  tie  with  that  uf  commendation  completed  the 
idea  of  feudul  obligation ;  the  two-fold  hold  on  the  land,  that  of 
the  lord  and  that  of  tLe  vassal,  was  supplemented  by  the  two- 
fold engagement,  tliat  of  the  lord  to  defend,  and  that  of  the 
vasaal  to  be  faithful.     A  third  ingredient  was  supplied  by  tiie 

'  Wain,  D.  V.  G.  ii.  JJ6-J58. 

'  Not  n  promite  of  dr(imt«  kenict-  but  a  pledm  to  continae  Cuthful  in 
the  ouDitiict  in  conaiJenvtion  of  wliich  the  reward  i(  ^ren  ;  WaiU,  D.  V.  G, 
ii.  )$l,  8och  a  condition  of  ooune  preserved  to  the  giver  a  hold  un  or 
intereet  in  the  land,  throagb  which  he  waa  able  to  enforce  fidelity.  See 
•Uo  n«ih,  BenefidiUwescn,  p.  385  ;  who  pointa  out  that  even  when  the 
poaMMon  of  groat  beuelioei  conunended  themielvea  to  the  kingi,  they 
did  «ot  ia  the  dayi  of  Charlea  the  Bald  fall  into  the  dau  of  vaaaale : 
'epiaeofii,  abhate*,  cijuiitea  et  vajMialli  dominici  .  .  .  beneficia  hahentee 
Carolo  Re  oommendavrrunt,  et  iidelitatem  tarninientu  iirmaveront ; '  Ann. 
Dcrtin.  a.D.  837.  But  this  was  a  period  of  tnuuition,  and  if  they  did 
not  be<xiuiv  vaasali  in  naiue,  they  entered  into  a  relation  which  differed 
very  liKle  nmm  later  raeaaloge. 

'  Wait«,  T>,  V.  (;.  ii.  jjS   jGj. 

*  Vaaaae  in  the  Merovingiitn  |«riod  w>«  aiied,  aooording  to  Rntk.  in- 
tvriably  for  an  onfree  perfon ;  in  the  Kivrolingiau  period,  for  a  freeman 
OMBBMBdad,  or.  al  be  kt«t«  it,  plmcl  in  the  relation  uf  cornitalna,  to  a 
loid;  BaaaBdalweaen,  p.  ,^67.  WaiLr,  aa  ban  heen  repeatedly  mentioned, 
t«J«K^  the  idea  of  c«noect3n|f  the  comitatnn  with  coinmendation. 
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grants  of  immunity  liy  whicli  in  the  Fi-ank  empire,  as  in  Enjj 
land,  the  possession  of  laud  wua  united  witb  the  rigiit 
judicature :  the  dwellers  on  a  feudal  property  were  placed  uuded 
the  tribunal  of  the  lord,  and  the  rights  und  profits  which  Imd^ 
belonged  to  the  nation  or  to  its  chosen  head  were  devolved  upon 
the  receiver  of  a  fief '.  The  rapid  spread  of  the  system  thna 
originated,  nnd  the  assiniilatiou  of  ull  other  tenures  to  it,  inu^ 
he  rt'giirded  as  the  work  of  the  tenth  century;  but  as  early  na 
A.D.  877  Charles  the  Bald  recognised  the  hereditary  chanvctc* 
of  iill  Ijenefict'B '  ;  and  from  that  year  the  growth  of  tftricil) 
feudal  jurisprudence  may  \iv  held  to  date. 

The  system  testifies  to  the  country  and  causes  of  its  birtb 
Tlie  benefioium  is  partly  of  Roman,  partly  of  (temian  tirigiii ! 
in  the  Komun  system  the  usufruct,  the  occupation  of  land 
belonging  to  another  person,  involved  uo  diminution  of  status  *  { 
in  the  Germanic  system  he  who  tilled  land  that  was  not  his  own 
WHS  im]>erfectly  free  :  the  retluction  of  a  large  Hunmn  population 
to  dependence  placed  the  two  classes  on  a  level,  and  conducml  id 
the  wide  extension  of  the  institution.  Commendation  on  th« 
other  hand  may  have  had  a  Gallic  or  Celtic  origin',  and  at! 
analogy  only  with  the  Bomau  clientship.  The  German  coroitatusJ 
which  seems  to  have  ultimately  merged  its  existence  in  one  ofl 
olher  of  these  developments,  is  of  course  to  be  carefully  dis 
tinguishod  in  its  origin  from  them,  The  tie  of  the  benefice  ni 
iif  commendation  could  be  formed  between  any  two  pen^oM^ 
whulcver;  none  but  the  king  could  hiive  aiitnistions.  Hut  thq 
uomitatUH  of  Anglo-Saxon  history  preserved,  as  we  have  seen. 


t'll    IL     IVlll.    , 


'  \V»iu,  t).  V,  O,  ii,  634-645 ;  iv.  »43-»73- 

'  Tlic  pritotiw!  tiM  been  growing  op  for  a  lotiij  pcriixl, 
the  f'kjiituliiry  of  Kieni  is  rather  n  recogfiiitiun  of  a  [  i 
tlian  an  nitlioriutive  enimcintion  of  »  principK-.     Sec 
fii'inlwfnon,  |i.  430  ;  Wnite,  D.  V.  G.  iv.    193.     Tlie  hereJitury  iiai 
not   yet   iinivcnu>l,  nor  did  thi»  recogniliun   ninUi.  ii   «,.      i)ii"  cmp 
i<iiu|iiy  iimkci  provlaion  M  to  wli*t  is  to  be  .;  Iii 

AlMcaieo,  ill  vRMQ  itf  the  death  of  a  ooUQt  or  otJi'  '  -«.-.     1% 

ia,  howrvrr,  a  clear  proof  of  the  ||,'«Derality  of  the  uaatjo.     iSvu  i'eru,  Lcgg,1 
I-  f>i<f\  llnliiw,  ii.  179. 

■  Sw  Waiu,  D.  V.  G.  ii.  11^,  354. 

'  Ihid  tr.  199.    The  argfumenu  in  favour  nt  tliia  Uitury  rt«t  on 
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niore  distinct  exiflteiice  '.  ivnd  tlit»  perhnps  wdm  one  of  the  cnuseg 
ftliBt  (lisfinguialie<l  the  Infer  Aiiplo-Snxon  Rysteni  most  definitely 
'tmra  the  feudalism  of  tlie  Fnuik  empire. 

The  process  by  which  the  machinery  of  government  became 

,fcudnli>ed,  nithoiigh  rnpid,  was  jjradual.     The  weakness  of  ihc 

Kurolin)^  kiugH*  niid  emperors  gave  ro«m   for  the  speedy  do- 

velopraent  of  disruptive  tendencies  iu  a  territory  so  extensive 

t«nd  ta  little  consolidated.      The  duchies  nnd  counties  of  the 

rtdghlh  and  ninth  centuries  were  still  uflSciul   nmgistracies,  the 

holders  of  which  discharged  the  functions  of  iraperiol  judges  or 

fgenem.1".     Such  officers  were  of  course  men  whom  the  kings 

uuld  trust,  in  most  cases  Fmnks,  c^jurtierw  or  kinsmen,  who  at 

I  Mrlier  date  would  have  Wn  eoniitet  or  anlrutlions,  nnd  who 

r«f>e  provided  for  by  feudnl  iH-nefice*.     The  official  mnu'istmcy 

'Imd   in  itself  tiie  tendency  to  become  hereditary,  and.  when  the 

benefice  was  recognised  as  heritable,  the  proxdncial  govenioiwhip 

Lbecome  so  too.     But  the  provincial  governor  hod  many  oppor- 

^tnnities  of  improving  his  position,  especially  if  he  could  throw 

himself  into  the  manners  and  aspirations  of  the  people  he  ruK-d. 

Ky  marriage  ur  inheritance  he  might  nccumulute  in  his  fiuuily 

not  only  the  old  alodial  estates  which,  especially  on  CJennaii 

■oil,    still  coutlnued   to   subsist,  but    the   traditions  and  local 

loyalties  which  were  connected  with  the  possession  of  them.     So 

in  a  few   yeai'S  the   Fiiink   magii^trate  could   unite  in  his  own 

person  tlie  beneficiary  endowment,  the  imperial  dejmtation,  and 

the  headship  of  the  nation  over  which  he  presided.    And  then 

it  was  otdy  necessary  for  the  central  power  to  be  a  little  weakened. 

and  the    inde]>endence  of  duke  or   count    was  limital  by  hi? 

homage  and  fealty  alone,  that  is  by  obligations  that  depended 

on  con!icience  only  for  their  fulfilment.     It  is  in  Gennany  that 

Iht  difniptive  tendency  most  distinctly  takes  the  |>olitical  form  ; 

'  Tlie   t'ti'lfiK-y  hm\   )>fgim    lo  work  tliirinjf   the  Memvinffiao  period, 
Lit  was  a  T'  r   II,  tlml  tin-  count  (jndcx,'   miirt  b«  a 

•tire  of  V  lie  wm  |>lii>.'«l ;  KJict.(''Ioth.  II.  c.  it; 

I><.t;i.'    1    1  •  ,    1..1UU1-.  I    1'  •   \V»itJ(.  li.  V,  (i.  i(.  377,     TW  iiiteiitiun 
"hiki    111-  nh'iiilfl   linvi    n    nuliMlantml  Ntiike    in  the  wi'lMiein;;    <if    the 

Much    \\tnl    I'oiiint  liiULLiuti    riMllil    li*>    pxiirt)  tl    frntii    liiln    in    r.ixi    iif 
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Saxony  and  Bavaria  assprt  their  natiuiml  inde|)endence  tinder 
Rwnl)ii«n  mid  Snxou  dukes  who  Irnve  identified  the  iiiterestn  of 
their  subjects  witli  their  own.  Aliundant  proof  of  this  position 
will  be  found  in  minuter  history.  The  rise  of  the  successive 
families  of  Saxon  dukea,  and  the  whole  historj-  of  Bavaria  nnder 
the  Saxon  emperors,  furnish  illnstratiuus.  The  Saxon  dukes  of 
Bavaria  maintain  the  Bavarian  policy  in  opposition  to  their 
near  kinsmen  on  the  imperial  throne.  The  gro^-th  of  the 
Swabinu  Welfs  into  jjerfect  identification  with  the  Saxons  whom 
they  governed  affords  another  striking  instance.  In  a  less 
degi"ee,  but  gtill  to  some  extent,  this  was  the  case  in  France 
also;  but  the  Gallic  poyjulations  had  lost  before  the  Karoling 
period  most  of  their  national  aspirations  ;  nor  did  the  Frank 
governors  identify  themselves  at  any  time  with  the  people. 
Hence  the  great  difference  in  social  results  between  French  and 
Oennan  feudalism.  In  France,  where  the  ancient  tribal  divi.rions 
hud  been  long  obsolete,  and  where  the  existence  of  the  alod  in- 
volved little  or  no  feeling  of  loyalty,  the  process  was  simpler 
than  in  IJemiany;  the  provincial  rulers  aimed  at  practical 
rather  than  political  sovereignty;  the  people  were  too  weak  to 
have  any  aspirations  at  all :  the  disruption  was  due  more  to  the 
alwyance  of  central  attraction  than  to  any  centrifugal  force  ex- 
isting in  die  provinces.  But  the  reault  was  the  t-ame ;  feudkl 
government,  a  graduated  system  of  jurisdiction  hosed  on  land 
tenure,  in  which  every  lord  judged,  taxed,  and  cominandod  the 
class  next  below  him  ;  in  which  abject  slaverj-  formed  the  lowest, 
and  in-esponsible  tyi-anuy  the  highest  grade ;  in  which  ])rivatc 
wnr,  private  coinage,  jirivate  jirisonB.  took  the  place  of  the  ira- 
perial  institutions  of  government. 

94.  Tliis  was  the  social  system  which  William  the  Con- 
queror and  his  barons  had  been  nccustomed  to  see  at  work  in 
France.  One  part-  of  it,  the  feudal  tenure  of  land,  was  perhaps 
the  only  description  of  tenure  which  they  could  understand ; 
the  king  was  the  original  lord,  and  every  title  iHMicd  nirdiately 
or  iniine<1iiitely  from  him.  Tlie  other  part,  the  govern  mental 
svHtrm  of  fendalism,  wan  the  ]Ki!ut  nn  which  sooner  or  biter  the 
duke  and  his  baroua  were  sure  to  differ;  alreiidv  the  inoom- 
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IMtiliitify  of  ttic  system  with  the  cxistenwf  of  the  strong  central 
jK)wer  had  heoii  exemplifies!  in  Normnndy  ;  the  strength  of  the 
dukes  hail  been  tasked  to  maintain  their  hold  on  the  cnstles 
and  to  euforce  their  own  liigh  justice :  much  more  diffictilt 
would  England  be  to  retain  in  Norman  liandM  if  the  new  king 
allowed  himself  to  be  fettered  by  the  Froncli  system.  On  the 
other  hftnd  the  Norman  barons  would  foiu  rise  a  step  in  the 
social  scale  answering  to  that  by  which  their  duke  hod  becoino 
n  king;  and  they  a«pired  to  the  same  independence  which  they 
had  seen  enjoyed  by  the  counts  of  Southern  and  Eastern  France. 
Xor  was  the  awpiration  ou  their  part  altogether  unreasonable ; 
they  had  joined  in  the  Conquest  rather  as  sharers  in  the  great 
adventure  than  as  mere  vassals  of  the  duke  whose  birth  they 
deepis«ii  as  much  qh  they  feared  his  strength  '.  William,  how- 
ever, was  wise  and  wary  as  well  as  strong.  Hence  it  was  that, 
whilst  by  the  insensible  process  of  custom,  or  rather  by  the 
mere  sAinimptioii  tliat  feudal  tenure  of  land  was  the  only  lawful 
and  rcasouiible  one,  the  Frankinh  »ystem  of  tenure  was  sulisti- 
tute<I  for  the  Anglo-Saxon,  the  organisation  of  government  on 
the  Rame  basis  was  not  e<inally  a  matter  of  course.  The 
Conqueror  himself  was  too  strong  to  .^iifffr  that  organisation  to 
liecome  formidable  in  his  reign,  but  neither  the  brutal  force  of 
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'  On  the  ile*cent  nf  the  great  barons  of  Nnnnandy  lee  alrave,  p.  171. 
Ordericui  ViUilia  namen  the  chiefi  who  juiiie>l  in  the  delibenttion  nf  Lille- 
bonne  preparatory  to  the  expetlition  tu  Kuglaml  ;  the  Counts  Richard  of 
ETreux,  Robert  of  Eii,  Holiert  of  Mortaiii,  Kalph  de  C'onche»,  >oti  of  the 
(tandard-bearer  of  N'omi&ndy,  William  Fit;t  O^bern  the  ateward,  William 
de  Warenne  auJ  11  ugh  the  butler  ;  Hugh  de  Or»ntine«uil  and  Roger  de  Mow- 
bray, Rsi^er  de  Beaninont  and  Roger  de  Montgnineri,  Baldwin  and  Richanl 
Mint  of  Count  OiII>ert  of  Brionne  ;  lib.  iii.  c.  1 1 .  At  the  battle  of  Hasting*, 
IwaidM  most  uf  the»c,  he  uientiuiia  iv.  0.  14)  Couut  Ku.'.c.ice  of  Bouln^'ne, 
Aimer  Vincount  of  Tliouarn,  Hugh  de  Montfort  the  e<m»tuble,  and  Walter 
OMard.  The  cnriouH,  but  q\ie>itiuiiftble,  list  of  the  contribution*  U<  the 
fleet  by  the  allied  barone  is  briefly  this  ; — William  Fitz  (.)8l>em  the  steward 
fonii^hi'd  60  fhips ;  Huyb,  afterwardu  earl  of  Chester,  60  ;  Hugh  de  Mont- 
fort the  constable,  jo  nhipn  and  60  knight";  Renii,  afterwortU  bishop  of 
Uluytin,  a  «hip  with  lo  knightn ;  Xichola«,  abbot  of  S,  Ouen,  ]o  nhipn  and 
10-  '  I'ouut  ItobiTt  i)f  Eu,  60  ship*;  Kulk  the  lame,  40  ;  Gerald 

lii-  |0;  Count  William  of  Evrenx,  80;  Royer  of  Montgomery, 

60  ''vmonl,  (k>\  Biahop  Oilu,  lOO;    ICobert  of  Morlain,  1  30  ; 

W  .nd  looknijjhtK;  Lyttellon,  Hint,  of  Henry  11,  vol.  i. 

|i.  ;   ..  are  uaeful  a<  lielp»  in  tracing  the  gmdaal  extinction 

W  tbo  C«iiu{u«(  familie*  during  the  ttruggica  of  Ine  Xonnan  reign*. 
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WUlinm  Rufus,  nor  the  heavy  Rii<i  equftl  pressure  of  tlie  poverti- 
ment  nf  Henrj*  T,  could  extinguish  the  tonilency  towards  it. 
It  was  onl)'  after  it  hud  under  Stejilien  broken  out  into  anarchy 
and  plunged  the  whole  nation  in  long  mis'ery,  when  the  great 
honfli'B  founded  by  the  Imrons  of  the  Conquest  had  suffered  for- 
feiture or  extinction,  when  the  Normans  had  Ijecoine  Euglish- 
men  under  the  legal  and  constitutional  reforms  of  Henry  II, 
that  the  royal  autLority  in  close  ailinuce  wifJi  tlie  nation  was 
enabled  to  put  an  end  to  the  evil. 

95.  Williajn  the  Conqueror  claimed  the  crown  of  England 
as  the  chosen  heir  of  Edwai-d  the  Confessor '.  It  was  a  claim 
which  the  Englii^h  did  not  admit,  and  of  which  tlie  Normans 
itaw  the  fallacy,  but  which  he  himself  consistently  maintained 
and  did  his  liest  to  justify.  In  that  claim  he  saw  not  only  the 
justification  of  the  conquest  in  the  eyes  of  the  Church,  but  his 
great  safeguard  against  the  jealous  and  aggressive  host  by 
whose  aid  he  had  realised  it.  AciMrdiiigly,  imme<liately  after 
the  battle  of  Hastings,  he  proceeded  to  seek  the  national  re- 
cognition. He  obtained  it  from  the  di\-ided  and  dismayed 
witan  with  no  great  trouble,  and  was  crowned  by  the  arch- 
bishop of  York,  the  most  influential  and  patriotic  amongat 
thera,  binding  himsolf  by  the  constitutional  promises  of  justice 
and  good  laws.  Standing  before  the  altar  at  Westminster,  '  in 
the  presence  of  the  clergy  and  people  he  promisetl  with  an  uath 
that  he  would  defend  God's  holy  churches  and  their  rulers,  tlrnt 
he  would  moreover  nile  the  whole  people  subject  to  liim  with 
rigbteousnexs  and  royal  providence,  would  enact  and  hold  fast 
right  law,  utterly  forbid  rapine  and  unrighteous  jiidgment*  *.' 


'  Freoiimn,  Nonn.  Conq.  ii.  lOj  ;  Ord.  \'it.  iii.  1 1  ;  C'bron.  Jc  Itollo.  p.  a  ; 
W.  PictAV.  cd.  Maaere*,  m>.  loj,  145.  The  Durhuii  chMters  in  wbtcb  tb« 
king  itateji  Ui&t  li<  ix  '  Rex  Aiiglurum  bereciitArio  jure  faclux '  »n>  foi^ 
cerios.  See  Groenwell,  Frixlarv  of  Diirhaui,  jip.  Uvii,  Itxii,  Ixxxii.  Tb» 
Kiu^  hiiiuwtr  on  hik  ctcKtbbrU  ilwUml  tlmt  br  b»il  won  the  crown  by  the 
gmcc  of  Go<i,  not  bv  h(<roilit«ry  riyht:  Onl.  Vit.  vii.  ly.     .See  lineiit,  V«r- 

Hultling'T..  i.    III. 

'  Hor.  Wig,  A.Ii.  lo*>6;  \V.  Picuv.  c\l.  MiuiervK,  |>.  145.  S«e  Frreuuu), 
Nonri.  l'4iTii|.  iii.  559.  No  tlonM  ibn  oironatinn  Mrrio**  iiartl  wM  thai 
which  bjul  Ixien  wnpLiymJ  in  lb*-  v»av  of  Elbelre<l,  wii)  lliw  worda  M 
Klorviiro  rujirwimt  Ibo  c<<.imn>tion  iijifa^ment :  '  S<knctjw  \ie\  cooImIm  iw 
rvotorvn  iUttruoi  ilefvniion,  nocuon  at  oaoctmn  pojiuluin  •ubjwtum  juit*  ml 
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Tlie  form  of  election  nnd  ncceptance  was  regularly  ohserveil  and 
llie  lognl  (xisitiou  of  the  new  king  completed  before  he  went 
forth  to  iiuish  the  coDqueBt. 

Had  it  not  been  for  this  the  Norman  host  might  have  fairly  No  gimenii 
claimed  n  division  of  the  land  anch  ns  the  Northmen  had  made  iand>.      M 

in  the  ninth  century'.     But  to  tlje  people  who  had  recognised  H 

William  it  was  but  just  that  Uie  chance  should  l)e  given  them  ■ 
of  retaining  what  was  their  own.     Accordingly,  when  the  lands  R(iciemi<«fl 

cif  all  those  who  had  fought  for  Harold  were  confiscated*,  tlio«e  H 

who  were  willing  to  aclcnowletlge  William  were  allowed  to  re-  H 

tleera  tlieirs,  either  paying  money  at  once  or  giving  hostages  H 

for  the  pa3'niont  \     That  under  this  rc<leraption  lay  the  idea  of  H 

a  new  title  to  the  lands  redeemed  may  he  regarded  as  question-  H 

able.     The  feudal  lawyer  might  take  one  view,  and  the  plun-  H 

dered  proprietor  another.     But  if  charters  of  confirmation  or  H 

regnuit  were  generally  issued  on  the  occasion  to  those  who  were  H 

willing  to  redeem,  there  can  be  no  doubt  tliat,  as  soon  as  the  H 

Irudal  law  gained  general  acceptance,  these  would  be  regardeil  H 

ns  conveying  a  feudal  title.     What  to  the  English  might  be  a  H 

regali  providentia  regere,  reoUuii  legem  Htjttiiere  et  teiiere,  rikpinx  injiiiitn-  ^| 

i|Ue  judicift  p«nitiiK  intenlicere.'    S«e  alxive,  p.  164.  ^| 

'  See  kboTe,  p.  77.  ^| 

'  '  'Die  evidence  thnt  we  have  lead«  U8  to  beliere  Ihat  the  whole  of  the  ^| 

Iftiidn   of  tho«e  iiirn,  dead  ur  living,  who  had  foDght  at  Senlao,  wns  at  ^| 

•iDce  dcAlt  witli  a«  land  forreitetl  t.>  the  king  ; '  Freeman,  Ncmn.  t'onq.  iv.  ^| 

24.     Tlie   evidence   conaiota   of  reference*    to   these  confiacatioiu   in   the  ^| 

Duinesilay  survey.     See  too  Dialogue  de  Scaccarin,  i.  c.  10,  where  Ihetm-  ^| 

ditiunary  view  of  the  government  oiticiiLU  ia  preserved:  *  PtMft  regni  con-  ^| 

quisitionem,  poet  juatam  rebelliiim  iiabTeiwonem,  cam  rex  ipae  regitiiue  ^| 

procercc  loot  nova  perluatrarent,  fai-ta  eat  iiiquuitio  dJligens  qui  fnerint  H 

qui  eimtra  regem  in  bello  dimicante*  per  fugam  ae  aalvaverint.     Hia  omni-  ^| 

tui  et  item  heredibnf  eorum  qui  in  bellu  occubuerunt  itpes  omnia  terrarnm  ^| 

et  f'^T  ^  '          ''lue  redituuni  qiKtn  ante  poiwcderant  prTiM;ln!ui  est ;  magnum  ^| 

u*u.                      mt  frui  vita.^  brnefioi"  Jub  iriitiiicis.  ^| 

•  I. ..,.  A.D.  1066  :   "And  cnui  to  Wcitmynatre.  and  Kaldredarce-  ^^^| 

bUoftOp  hine  t«j  cynge  gehulgode.  und  meun  guidon  him  gvld.  and  giifl&a  ^^^^| 

■eaUlou.  ami  aythtban  heura  land  bohtiin.'   The  Dialogua  de  .Scaccario  ntatex  ^^^H 

that  the  landownen  who  had  not  fought  at  HaHtingH  were  allowed  to  hold  ^| 

Uipir  property  nr  a  jxirtion  of  it  at  the  will  of  tlieir  new  lonln,  but  without  ^| 

hope  of  h.-'                           '.n  ;  but  when  this  i^wwer  of  the  lordu  wna  mia-  ^| 

owd  tlir  I                                 "  who  hwl  ma<|p  a;^reem«nt  with  the  Innia  to  ^| 

acquire  u                        ...iiiy  they  muni  L>)nl<3nt  II '■-■"  -•■'!■  •'■     ■■  \v  ^| 

title,   '  oc:                      11    nondne  MUccektdiouiM  a  tei<  ^| 

iiihil  aitii  \                    ;lib   i.  c.  10,   ITiisisperha)-                                      ni  ^^^H 

to  b«  naUjr  hiatorically  true,  bat  it  ixintaina  the  genu  of  a  truili.  ^^^| 
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mere  payment   of  fyrdtoite,  or  coinpositioii    lor    o    ro^ognis 
offence,  might  to  the  Nonnans  stem  e<|nivftlent  to  forfeitur>?  aorlj 
restoration.     But  liowever  this  was.  the  process  of  couiiBcatiuni 
nnd  redistribution  of  lanils  under  tlie  new  title  began  from  th« 
moment  of  the  coronation.     Tlie  next  few  yours,  occupied  \t\ 
Uie  reduction  of  Western  and  Northern  England,  added  largelyj 
to  the   stock   of  divisible   estates.     The   tyranny  of  Odo  ol 
Bnycux  and  William  Fitz  Osbern  which  provoked  attempts  ntl 
rebellion  in  A.I).  1067  ;  tlie  stand  made  by  the  house  of  ( todwini 
in  Devonshire  in  a.d.  1068  ;  tlie  attempts  of  Mercia  and  Nor- 
thunibrin  to  Bhiike  off  the  Normans  in  a.d.    1069  and   1070; 
the  last  struggle  for  independence  in  A.n.  1071  in  whicli  Edwin 
and  Morcar  finally  fell ;  the  conspiracy  of  the  Nommn  earls  in 
A.n.    1075    in    consequence   of   which    Waltheof   jM-rished,  all^ 
tended  to  the  same  result,     After  each  effort  the  i-oyal  hand 
was  laid  on  more  heavily  :  more  and  more  land  changed  owners,! 
and  with  the  change  of  ownei-s  the  title  changed.     The  com- 
plicatetl  and   unintelligible  irregularities  of  tlie   Anglo-8axon^ 
tenures    were  exchanged   for  the   simple   and   uuifonn  feudal 
theory.     The  fifteen  hundred  tenauts-in-chief  of  Doine.xdiiy  tnko  j 
the  place  of  the  countless  landowners  of  king  Eilwai-d's  lime; 
nnd  the  loose  unsystematic  arrangements  which  had  grown  up 
in  the  confii.sion  of  title,  tenure  and  jurisdictjon.  were  replacecli 
by  Byst4.'inatic  custom.     The  change  wab  effecte<l  without  any] 
legislative  act,  simply  by  the  process  uf  transfer  under  circnnn 
staiices  in  which  simplicity  and  uniformity  were  an  absolut 
necessity.     It   was  not   the  change   from    alodial  to   feudal 
much  as  from  confusion  to  order.     The  actual  amount  of  dis-i 
ixissession   was   no   doubt   greatest   in   the   liigher  ranks ;    the 
Miialler  owners,  to  a  largo   extent,  remninerl   in  a   mediatisr<l| 
position   on    their  estates ;    but  even    Domesday    with   all    il4 
fulness  and  accuracy  cannot  l>e  supposed  to  enumerate  all  the 
changes  of  the  twenty  eventful  years  that  followed  the  luiltle  of 
Hastings.     It  is  enough  for  our  piiqioxe  to  ascertain  that 
univrrfol  nshimilatinn  of  title  followed  the  gvnrrat  changt's  o^ 
ownership.     The  kin^  tA  D<iroesduy  is  the  supreme  iandloni; 
all  the   laud  of  tiie  nation,  the  old  folkland,  has  liccume  tb4 
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king's;  luul  all  private  loud  is  held  mediately  or  immediately  of  I 

him;  sll  holders  »re  bound  to  their  loi-da  bv  lioiniigc  niul  fealty,  I 

rillier  actually  demanded  or  understood  to  be  demandable  iu         ^J 
every  cam  of  transfer  by  inheritance  or  otherwise.  ^^| 

96.  Tlie  result  of  this  process  is  partly  legal  and  partly  con-  Bamlti' 
stitntional  or  political.     The  legal  result  is  the  introduction  of 
«n  e1abonit«  system  of  customs,  tenures,  rights,  duties,  profits 
and  jurisdictions.     The  constitutional  result  u  the  creation  of  | 

severnl  iiitennediate  links  between  the  body  of  the  uation  and  I 

the   king,  in    the   place   of   or  aide  Ijy  side  with  the  duty  of  I 

allegiance.  1 

On  the  former  of  these  points  we  have  very  insufliuient  data  ;  Lcgiti  I 
for  we  are  quite  in  the  dark  as  to  the  development  of  feudal  law  o<iti«i.jueii| 
in  Nomiundy  before  the  invasion,  and  may  be  reasonably  inclined  chuifs  of  j 
to  refer  .some  at  least  of  the  peculiarities  of  English  feudal  law  j 

to  the  leaven  of  the  system  which  it  superseded '.     Nor  is  it  I 

easy  to  reduc)?  the  organisation  deecrilied  in  Dimiesday  to  strict  I 

confomnty  with  feudal  law  as  it  appears  later,  especially  with  I 

the  general   prevalence   of  military  tenure.     The  growth   of  I 

knighthood  is  a  subject  on  which  the  greatest  obscurity  prevails;  I 

mill  the  most  probable  explanation  of  its  existence  in  England.  I 

the  theory  tliat  it  ia  a  translation  into  Norman  forms  of  the  I 

thegnage  of  the  Anglo-Saxon  law,  can  only  l)e  stated  as  probable.  1 

Between  the  picture  drawn  in  Doniesdav  and  the  state  of  afluirs  DflveiDiv- 
which  the  charter  of  Henry  I  was  deBigne<t  to  i-emedy,  there  is  twoen  icM 
a  difference  which  the  short  interval  of  time  will  not  account  for,  J 

and  which  testifies  to  the  action  of  some  ekilful  organising  hand  I 

working  with  neither  justice  nor  mercy,  hardening  and  sharpening  I 

all  lilies  and  points  to  the  perfecting  of  strong  government.  1 

It  is  uuneceasary  to  recapitulate  here  all  the  points  iu  which  Rewm-    I 

,  .        ,     „  ...  ,         ,  ,.  ,      lilanmofl 

the    Anglo-Sa.ton    institutions   were   already   approaching   the  iiie  ihnmj 

feudal  model;  it  may  be  assumed  that  the  actual  obligation  of  j 

military'  service  was  much  the  same  iu  lioth  systems,  and  that  I 

even  the  amount  of  land  which  waa  bound  to  funiish  a  mounted  I 

warrior  wati  the  same,  however  the  conformity  may  have  been  I 

produced.     The  beriot  of  the  English  eurl  or  thegn  was  in  close  I 

I                            '  tiee  moe  oa  lUii  qutmiun  in  (.'liaptor  XI.  j 
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resemblance  with  the  ivlief  of  the  Norman  connt  or  knight. 
But  however  close  the  resonililuuce,  something  was  now  nrlded 
tliat  made  the  two  identical.  The  change  of  the  heriot  to  the 
relief  implies  a  suspension  of  ownership,  and  curries  with  it 
the  custom  of  livery  of  seisin.  The  heriot  was  the  pnymcnt  of 
a  debt  from  the  dead  man  to  his  loid ;  his  son  succeeded  to  liia 
lands  by  alodial  right.  The  relief  was  paid  by  the  heir  before 
he  could  obtain  his  father's  lands;  between  the  death  of  tho 
father  and  livery  of  seisin  to  the  sou  the  right  of  the  overlord 
had  entered,  tlie  ownership  was  to  a  certain  extent  resumed, 
and  the  succession  of  the  heir  took  somewhat  of  tho  character  of 
a  new  grant.  Tiie  right  of  wardship  also  became  in  the  Hame 
way  a  re-entry  by  the  lord  on  the  profits  of  the  estate  of  tlie 
minor,  instead  of  being  as  before  a  protection,  by  the  head  of 
the  kin,  of  the  indefeasible  rights  of  the  heir,  which  it  wajs  the 
duty  of  the  whole  community  to  maintdin. 

It  has,  for  want  of  direct  and  distinct  historical  state- 
ment, lieeu  held  that  the  military  tenure,  the  most  prominent 
feature  of  historical  feudalism,  was  itself  introduced  by  the 
eianie  gradual  process  wliich  wc  have  assumed  in  the  C4ise  of  tho 
feudal  usages  in  general.  We  have  no  light  on  tlie  point  frutn 
any  original  grant  made  by  the  Conqueror  to  a  lay  follower; 
aud  in  the  absence  of  any  general  enactment  we  cannot  liMign 
the  introduction  of  the  system  to  any  direct  metisun-  of  law. 
Nor  does  the  exaction  of  military  service  involve  tho  immediate 
carving  out  of  the  land  into  knights'  fees  '.  Tlie  obligation  of, 
nationnl  defence  was  incumbent  nt,  of  old  on  nil  loud-owners, 
and  the  customary  service  of  one  fully-armed  man  for  each  tire 
hides  was  probably  at  the  rate  ut  which  the  newly-endoweil 
follower  of  the  king  would  be  expected  to  diiioharge  his  duty. 
The  wording  of  the  l>onieKlny  survey  do«'s  mit  imply  that  in 
ibis  respect  the  new  military  HOivice  differe*!  from  the  old ;  the 
land  is  marked  out  not  into  knight*'  feeH  but  into  liides,  aud  the 
number  of  knights  U)  be  Iximiohed  by  n  particular  feudatory 
would  bo  ascertained  by  iutjuirtug  the  number  of  bidco  that  he 
■  8e«   Hotlwk   ruul    Mititlaotl.    HmiL   Kdk,    Uk»,   t.   tj6-),)9:    Raituxt, 
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bfld,  without  ap])ortioning  the  particular  acres  tlmt  were  to 
•u{i]Nirt  the  pHrticuhir  knight.  On  tlie  other  hajid,  the  eorly 
drtit'  at  which  tlie  due  service  (delutuui  ser\ntiuD))  of  feudal 
tenants  appears  us  fixed,  goes  a  loug  way  to  prove  that  it  was 
settled  ill  each  case  nt  the  time  of  tlie  royal  grant. 

It  must  not  however  Ije  assuined  th/it  this  process  was  other  KniglH^I 
than  gradual.  Our  earliest  inforiuntiou  is  derived  from  the  notices  fntmiura 
of  ecclt'itiasticul  [iriictiie.    I.anfriinc,  we  nretold, turned  the dreugs, 
the  rent-paying  lenHute>  of  hii^  archiepiscupal  estates,  into  knights 
for  the  defence  of  the  couutiy ' :  he  enfeoffed  a  certain  number 
of  knights  who  iK.'rfonu6d   the  inilitury  sei-vice  due  from  the 
archiepiscojial  baruuy.    This  had  l)et-n  done  Itefore  the  Domesday 
surrey ',  and  almost  uecessurily  implies  that  a  like  measure  had 
been  t^iken  by  tlie  lay  viinsals.    Lanfranc  likewise  maiutalued  ten  CuwIh 
knights  to  answer  for  the  military  service  due  from  the  convent  of 
Cliriat  Church,  which  made  over  to  hiui,  in  consideration  of  the 
relief,  laud  worth  two  hundred  jMuuds  annually.     The  value  of 
the  knight's  fee  must  already  have  been  fixed  at  twenty  pounds 
a  year.     In  the  reign  of  William  Rufus  the  abbot  of  Ramsey  caw  of 
obtained   a   charter  which   exempted  his    monastery  from   the 
service  of  ten   knights  due   from  it  on   festivals,  substituting 
the  obligation  to  furnish  three  knights  to  perform  service  on  the 
north  of  the  Thames  * :  a  proof  that  the  lands  of  that  hooee  had 

'  Elluii'*  Tenure*  of  Kent,  pp.  6b,  69.  '  Soil  et  liaec  fttt«atantur  xcripM 
vrtTUti(«^n)a,  quae  linguu  Anglurutn  ttiud-ftvkfs,  id  ent,  terrnrum  lihroH 
Toott.  Quia  Vfro  Don  er&nt  otlhuc  teni|K>re  negia  Willelmi  iniliUsi  in  Aiiglia, 
Mil  tlireuge*,  praecsepit  tex  ut  de  eit  militeg  tierent  ad  temuuderendeiidam. 
Fecit  antrm  Lan&tuicuii  tlirengus  luoa  militia  ;  munachi  vera  id  iion  feoe- 
runt  aed  de  portione  aua  ducentas  libratas  temo  dederunt  arcliiepincopo, 
"l  [xr  militct  •uoa  ternif  eorum  defenderet  et  omnia  negotia  e>iruni  apad 
ruriam  Roinanam  cuiu  expentia  expediret,  iinde  adhuc  in  tola  terra  niona- 
ckoruw  iiulluii  uxi]ii:t  eet.  ved  in  terra  arctuepiircopi  ;'  Epp.  Cantuar.  p.  J15. 
Aa  Ulr  as  1 101  the  unbldsliop  obtained  a  charter  for  the  saiue  puipoM  ; 
Hoaard,  Anc.  Loix,  ii.  351.  M.  Parie,  ii.  6,  places  the  fixing  of  the  derrjce 
of  biibopa  and  moua<teriea  in  1070.  See  Hound,  Feudal  England,  p.  299  ; 
and  on  the  whole  tabject,  pp.  i}5'i6i. 

'  I)aueaday,  i.  fol.  J. 

•  Kmum;  titulary,  fol.  54b:  in  the  Jpth  report  of  the  I)epiity  Kf.-per 
•<(  the  Becordf,  app.  p.  4f.  The  abbot  in  1167  replies  lo  the  ruyul  iuipiiry 
aa  to  rl,,  i>,,„,l.»i.  .,f  knigbtx  enfeoffed  in  the  nioiiu.«tic  Iand«  :  '  Itominoi 
fao'  .  coininuoi  ad  ierritiaui  dnniini  rogin,  ita  ijuod  tot* 

tcrri  :>ucata  eat  cuiu  ei>  per  hidas  .vl  praediotuuj  norvitium 

factciutum  i '  Iiilwr  Niger  Scacoatii,  ed.  Hearne,  i.  y  7.    The  land<  were 
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not  yet  lieeu  divided  into  kitigLts'  fee8.  In  the  ni-xt  reign  wi- 
limy  iufei'  fruin  the  favour  granted  \iy  tlie  king  to  tlic  kiiighu 
who  defend  tlieir  lands  '  ]>er  loricus,'  tlint  is,  by  the  hau))erk, 
that  their  demesne  lauds  shall  be  exempt  from  poconiary  tiuc- 
utiou,  tliat  the  process  of  definite  military  infeudatiou  bad 
largely  advanced.  But  it  was  not  evt-n  yet  tbrccd  ou  the 
clerical  or  mouaatic  estates.  When  in  1 167  the  abbot  of  Milton 
iu  Dorset  was  quentioned  as  to  the  uuuilier  of  knights'  fet-ft  for 
which  he  had  to  account,  lie  replied  that  all  the  services  >luc 
from  his  monastery  were  discharged  out  of  the  demesne ;  Imt  he 
added  that  in  tlitt  reign  of  Henry  I,  during  u  vacancy  iu  the 
alibacy,  bishop  Roger  of  Salisbury  hud  enfeoffed  two  knights  out 
of  the  abbey  lauds ' :  he  had  however  subsequently  reversed  the 
act  and  had  rt'stored  the  lands  whose  tenure  had  been  tlius 
altered  to  their  original  condition  of  rent-|)aying  estate  or  socage. 
OM  wi'i  iww  The  very  teiiu  '  the  new  feoffment,'  which  was  applied  to  the  I 
knights'  fees  cit-uted  lietween  the  death  of  Henrj- 1  and  the  year 
in  M-hich  the  account  preserved  in  the  Black  Dook  of  the  Ex- 
chequer was  taken,  proves  that  the  process  was  going  on  for 
nearly   a   hundred    ycaw ',    and  that  the  form   in    which  the 


nut  yet  cut  into  kuighu'  fees.  Similarly  tbn  l)i<tliop  of  burhun'a  aen-icc 
for  liis  deiueane  IivnJ  wwi  that  uf  teu  knights,  liut  it  wm  not  cut  up  into 
feaa ;  Ibid.  309. 

'  Liber  Niger  Mctocarii,  i.  75  :  '  C«ntigit  Uunen  aliquftndo,  eoelctia  nootiK 
racante,  Rogemm  epiacopum  SareiberiaeiUunex  mandato n>-/' '  H-'-""!  uri 
vestri  in  entitadiam  aunig  i|uinr|ue  (Dwapine.    Tunc  pn^  "|iua 

de  quodjun  lenemento  quod  tenuit  R.  ae  Monaaterii*  fami  ,  nci* 

licet  da  duabun  hidia,  unum  fefavit  militem.  Pmlmodo  r«ro  bonne  roetn»- 
riae  R.  prMdeceaaore  moo  cimstituto  abbato,  per  justitiam  ragii  Henrioi  et 
onnxilio  praefati  epitoopi  R.  feoda  praedicta  ad  antiquum  itatum  nrrocat* 
•lint ;  et  i|Uihi  episcopue  ronstituit  militca  fikcti  lunt  oenanarii.' 

'  An  ' '  t' this  uvumeut  may  be  found  in  a  clause  uf  the  lo-called 
Cliartcr  luen-r  (LI.  Will.  iii.  {  8),  in  which  the  full-grown  doc- 
trine ol  1 ..uure  ii  expreued  thai :  <  Omnes  coinitei  et  baronoi  at 

imlitux  et  i>er\-i«utc«,  et  oniveni  libcri  homines  totius  regni  nottri  prae- 
dirli,  liHhrwit  et  teueant  se  >eiu[ier  bene  iu  armia  et  in  equi*  ut  decotet 
oporttt ;  et  ninlneuiperprompti  etbeue  parati  ad  aervitiuni  lunm  integrom 
nobis  ex]>lcndum  ct  ppra^endum  cnm  opui  fuorit,  eecunilum  qnod  nohia 
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knigbtA'  feeij  apijeiir  wheu  uuUed  uii  by  ileiiry  II  fur  scuinge  khikIiU' 
WHS  niosi  [iroWbly  tlie  result  of  h  series  of  cunipuiiitioiih  Ity  rwu]t  r>(J 
wliicb  tliu   giVBt  vnssaU  relieved  tlieir  Iiiuds  from  u  geuenil  '""^^' 
burden  by  carving  out  particular  estates  the  holders  of  which 
j>erfoj-med  the  services  due  from  the  whole ;  it  wiw  a  matter  of 
couveuieuce  iiud  uot  of  tyranuical  pressure.     The  stiitemeut  of  NmnWrl 
Ordericus  Vitivliti  that  the  Conqueror  '  distributed  lands  to  his 
knights  in  such  faiihion  thnt  the  kiu^'dom  of  £ii|,'kud  Mhould 
have  for  ever  60.000  kniglitti,  and   furnisli  them  nt  the  king's 
commiuid  according  to  the  occasion,'  must  be  regarded  as  one  of 
tlie  many  numerical  exag^'erotiuus  of  the  early  historiaiiH.     The 
officers  of  the  Exchequer  in  the  twelfth  cenlur)'  were  quite  un- 
aUe  to  tix.  the  number  of  existing  knights'  fees  '. 

It  cannot  even  l)e  gnmted  that  a  detiiiite  area  of  land  was  No  i 
uecesBary  to  constitute  11  knight's  fee  ;  for,  although  at  a  later  unt  .if  3 
{leriod  and  in  local  computntions  we  may  find  four  or  five  liideM 
adopted  as  a  basis  of  calculation,  where  the  extent  of  the  parti- 
cular knight's  fee  is  given  exactly,  it  affords  no  ground  for  such 
a  conclusion.  In  the  Liber  Niger  we  find  knights'  fees  of  tM'o 
hidee  and  a  half ',  of  two  hides  °,  of  four ',  five  *,  and  six  hides  '. 
Geoffrey  Ridel  states  that  his  fatlier  held  184  carucules  and  a 
rirgate,  for  which  the  service  of  fifteen  knights  was  due,  but 
that  no  knights'  fees  bad  been  carved  out  of  it,  the  obligation 
lying  equally  on  every  carucate '.     The  archbishop  of  York  hud 


litiood  to  refer  only  to  the  cue*  in  which  the  knighta'  fm  had  been  kc- 
toaily  aiipuniuned. 

'  Ord.  Vit  iv.  7.     See  below,  0.  xi.  )  133. 

•  Lib.  Nig.  i.  64,  75. 

•  Ibid.  L  75.  '  Ibid.  i.  79. 

•  Ibid.  i.  79,  104,  165. 

•  Ibid,  i.  79 ;  wlierc  one  hide  ig  reckoned  w  tlie  with  pari  of  a 
knlghl'e  fee ;  and  also  an  a  fifth  part  :  the  differenoe  being  of  course  ao- 
oaunted  for  by  the  ijaality  of  the  land,  or  by  the  tenoor  of  the  irnfeoffment. 
Tbew  Tariationii  continue  to  eubalit  throughout  the  middle  iiges.  In 
I.AiK«8hire  a  knijjht'*  fee  oontained  twenty-four  carncates  ;  Testa  de 
Nevill,  p.  408.  The  Percy  Feodary'a  book  (KirUbyV  Quest,  ed.  Skaife, 
pp.  44J  »q.  gives  a  calculation  of  the  acreage  of  the  knight's  fee  vary- 
ing ff.-m  four  ijinioalei'  t.i  tMeuty-eighU  "the  recognised  extent  of  the 
fe«  waa  640  acv.  -  •■  !.-.,  .core  to  the  hnndred,  or  .^40  at  six  score  ;  tlie 
iulennKliate  < .  r  the  carucate  and  oxtjanij  varying  according  I., 
the  nntnber  of  .                   ■  the  fee.     ThiB  is  of  the  reign  of  Edward  I. 

'  lib.  Nig.  i.  jio.    ■  Nidlus  lailitum  de  vetori  illo  fefamento  feofattio 
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fur  more  knights  thuii  Iiis  tenure  re<iuircd  '.     It  is  imixMsible  I 
Bvoid  tlio  conclusion  that  the  extont  <jfa  knighl's  fee  was  deter 
mineil  by  rent  or  vnluation  ratlier  tlian  acreage,  and  that  thfl 
voninion  quantity  was  really  expressed  in  the  twenty  librat«s*J 
and  twenty  jKiundd'  worth  of  atinual  value  which  until  tlie  reiga 
of  Kdwurd  I  was  tlie  <jualilicution  for  knighthood  '.     It  is  moat 
])rol>able  that  no  regular  account  of  the  knights'  fees  was  eve 
titken  until  tliey  lieuame  linbU-  to  taxation,  either  in  the  form  i>| 
auxilium  militian  un<lt'r  Henry  I,  or  in  that  of  scutage  unde 
liii*  grandson.     The  facts,  however,  which  are  here  adduced,  pr 
elude  the  possibility  of  referring  this  portion  of  the  feudal  in^ 
novations  to  llie  direct  legislation  of  the  Conqueror.       It  may  U 
regarded  as  a  secondaiy  question  whetiier  the  knightboo<]  heW 
referred  to  was  cuu)plet«d  by  the  investiture  with  knightly  amis 
and  the  honourable  accohide.     The  ceremonial  of   knighthood 
waa  practised  by  the  Noriuous,  whereas  the  evidence  that  thfl 
English  had   retained  the  primitive  practice  of  investing  tlu 
youthful  warrior  is  insufficient :  yet  it  wouhl  be  niah  to  infe^ 
that   so  early   as  this,   if  indeed   it  ever  was  the  case,  ever 
]K>sse8sor  of  a  knight's  fee  received  formal  initiation  before  h« 
iiHMumed  liis  opurti.     But  every  t.uch  analogy  would  make  1h< 
proccHs  of  transition  easier  and  prevent  the  necessity  of  anjf 
general  legislative  act  of  change. 

It   has  Wn  maintained  that   a  formal  and  definitive  MtJ 
forming  the  initial  jK^int  of  the  feudalisation  of  England,  is 
be    found  in   a  clauae  of  tin'  laws,  as  they  are  called,  of  tlu 
Conqueror ;  wliich  directs  that  every  free  mau  thall  affirm  1>J 

fait  noiuinatitn  per  feuduui  militu:  Mil  imnquacqae  oarrnoata  WmM  ad 
fadendum  militeii  xv.  par  est  alii  ad  omnia  serritia  fiu;ienda  et  io  exerciti- 
biiK  et  in  ciistndiii  et  iibiiiua' 

'  Lib.  Nig.  i.  303:  'SicialiB,  domtne,  quo<I  nuiwrduniinnitn  nirliiiiiarxiuiltia 
Kburaceokii  nullutn  feodum  est  niilitif,  qaoniaintot  I 

|M!r  qanc  ao<|uietaviniii«  Laanc    «er^'itlllIn   quoil  roll  ij 

praecMnori!!  nostri  foceiunt, et  ]ilur«a etiani  linlxruiua i|uu>i. 
Anteoeasorvi  ruiiii  noittn,  mm  pro  necemitatc  •■•rvitlt  r\<. 
<|uiH  ooKnatia  ct  •enrientibni  luii  providcre  Toldliant,  pliircx  <^'t:u■l\  liriirtMUiil 
regi  fpivlavcnmt,'  ] 

'  •< ' is-      I"  '' '■■■■■  ■■(  NigBl  lit  I.uvetot  in  tlie  Liber 

N  9  (eu  arc  calculatiNl  in  loUdaUa^ 

'  Selsvt  tUartrri-,  j>ji.  .44'.,  ■^^J■     ff.  i<n«Ul,  Vvrwall.  ).  II,  I IJ. 
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covenant  and  OBtli  that  '  he  will  be  faitlifnl  to  King  William 
within  England  and  witlioat,  will  join  him  in  preserving  his 
land^  and  honour  with  ell  fidelity,  and  defend  him  against  his 
enemies '.'  Rut  tins  injunction  is  little  more  than  the  demand 
of  the  oath  of  allegiance  which  had  been  taken  to  the  Anglo- 
Saxon  kings,  and  which  is  here  required,  not  of  evci-y  feudal 
dependent  of  the  king,  but  of  every  freeman  or  freeholder  what- 
soever. In  that  famous  Council  of  Salishurj-  of  a.d.  1086, 
which  was  gummoued  immediately  after  the  making  of  the 
Domeaday  survey,  we  leai-n  from  the  Chronicle  that  there  came 
to  the  king  '  all  his  witan,  and  all  the  landowners  of  substance  in 
England  whose  vassals  soever  they  were,  and  they  all  submitted 
to  him,  and  became  his  men  and  swore  oatlis  of  allegiance  that 
they  would  be  faithful  to  him  against  all  others.'  In  this  act 
haa  been  seen  the  formal  acceptance  and  date  of  tiie  introduction 
of  feudolisro,  but  it  has  a  very  diflercnt  meaning.  The  oath 
described  is  the  oath  of  allegiance,  combined  with  the  act  of 
homage,  and  obtained  from  all  landowners  whoever  their  feudal 
lord  might  be '.     It  is  a  measure  of  precaution  taken  against 

'  LI.  Will.  I,  iii.  $  J  ;  below,  note  1.  See  Hoveden,  ii.  pref.  pp.  xxv. 
cq.,  where  I  have  attempted  to  prove  the  BpuriouinesB  of  the  document 
cftlled  the  cluirter  of  William  1  in  the  Ancient  Laws,  ed,  Thoqie,  p.  Jll. 
The  «-»y  in  which  the  ivgoUlinn  of  the  Conqueror  hero  refen-ed  to  hua 
been  miiandenlood  and  uiiiused  in  curioiig.  Laiubturde  in  the  Arohaio- 
aoinia,  p.  170,  printed  the  talu  charter,  in  which  this  genuine  article  in 
Inoorporatea,  ai  an  appendix  to  the  French  version  of  the  Conqueror'fi 
lawi ;  nambering  the  clauae*  51  to  67  ;  from  Lainbarde  the  whole  thing 
wat  transferred  by  Wilkins  into  his  collection  of  Anglo->Saxon  lava. 
Blacktt<ine,  (.'omnientarie<,  ii.  .49,  tuggMted  that  ' ptrhnpt  the  very  Uir 
[which  introdaced  feudul  tenurM]  thus  made  at  the  Conncil  of  Salisbory, 
i«  that  which  it  still  extant  and  couched  in  theie  remarknhle  words,'  i.  e. 
U>e  injnnclion  in  question ;  and  referred  to  Wilkinii,  p.  JiS.  Ellis,  in  the 
in'.r.  '  ■     P  '   ■    i.  16,  quottii  Blsckat'ine,  but  adds  a  reference 

to  V  uij  BlackbUMiu's  citittion  from  his  Collection  of 

Lai 1.  \..^    .  .    .hat  work   the    Concilia,  in  which  the  law  doe* 

not  occur.  Many  modem  writer*  lisvo  followed  him  in  referring  the  enact- 
ment of  the  article  to  the  Council  of  Salishury. 

'  It  if  aa  well  to  give  here  the  text  of  both  passageii.  That  in  the  laws 
ransthn*:  '  Rtatuimiu  etiam  ut  omnit  liber  homo  fooilere  et  aamnmento 
afiiii  '    Iitfra  et  extra  Aii^lium   Willelnio  rr^n  Hdcles  ewe  volunt, 

tw  rem    illiim   ntnni    HJtlitate    cum    eo   «erv»re  et  ante    emn 

'  ''•••■' —  •  '  ^  '     '  '  '    '•   o^  |i.  So.     The  homage  dune  at 

N'.tt'  iiiiilto  p<>"t  mand.tvit  at 

•:t  vicccomite»  cum  inis  mili- 

ttbus  die  Kalondanun  AugnilAruin  eibi  oceurrerent  Soresberiao ;  iioo  com 
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the  diiiillt^|];1'a(ing  power  of  feadnlism,  providing  a  direct  tie 
between  the  sovereign  and  all  freeholders  which  no  inferior 
relation  existing  Ijctween  them  and  the  mesne  lords  would 
justify  them  in  breaking.  But  this  may  be  discussed  further 
on.  Tlie  real  importance  of  the  passage  as  bearing  on  the  date 
of  the  introduction  of  feudal  tenure  is  merely  that  it  shows  the 
system  to  have  already  Ijecome  consolidated ;  all  the  landowners 
of  the  kingdom  had  already  become,  somehow  or  other,  vasaals, 
either  of  the  king  or  of  some  tenant  under  him.  The  leaaon 
may  be  learned  from  the  fact  of  the  Domesday  survey, 

97.  The  intro<luction  of  such  a  sj-stem  would  uecessarily  Imvft 
effects  far  wider  than  the  mere  modification  of  the  law  of  tenure ; 
it  might  l>e  ivgnrded  as  n  means  of  consolidating  and  conccn- 
tnitiiig  the  whole  machinery  of  government ;  legislation,  tax- 
ation, judicature,  and  military  defence  were  oil  capable  of  being 
organised  on  the  feudal  principle,  and  might  imve  been  so  had 
the  nwrnl  and  political  results  been  in  harmony  with  the  legal. 
But  wc  have  seen  that  its  tendency  when  applied  to  govern- 
mental machinery  is  disruptive.  Tlie  great  feature  of  the  Con- 
queror's policy  is  his  defeat  of  that  tendency.  (Juarding  against 
it  he  obtained  recognition  as  the  king  of  the  nation  and,  so  fiir 
OS  he  could  uiulerstnnd  them  and  the  attitude  of  the  nation 
*  allowed,  he  maintained  the  UMiges  of  the  nation,  He  ke)>t  up 
jtlie  popular  institutions  of  the  hundred  court  and  the  s! 
'  court '.  He  confirraed  the  Inws  wliich  had  been  in  use  in  King 
Edward's  days  with  the  additions  which  he  himself  made  for  the 
benefit,  as  he  e8}>eciaUy  tells  us,  of  the  English*.     We  ore  told. 


I 


vmiiMat,  miUtei  eoruin  libi  fideliUtom  contm  omnea  hominea  jurare  ca«git.' 
The  Chronicle  U  a  Utile  more  full :  '  lliaer  him  coinon  to  hia  witui  iuid| 
t«llc  tha  liuidsitteiide  iiien  the  alitei  meron  ofer  e»ll  KnglfUiitl,  wcmnl 
tlicei  nuume*  men  the  hi  wwron,  »n(l  eajle  hi  bugon  to  him  and  wienm  hia  { 
iDenn  Mid  him  hold  atliu  iiwiiri'iu  tliirt  hi  uoldon  ougean  eftlle  ntlire  iiiciij 
liiiu  holdc  tioon.'  Gnoiat,  ^'o^w»lt.  i.  116,  ri^^htly  point*  out  thia  oath  a»J 
^ivin<,r  to  the  Engliah  polity  a  direction  very  different  from  that  of  th« 
Ctiiitiitt'iilul  Klat.-tt 

.  t  8  :  '  Requtralor  himdredoa  ol  oomitatoa  aleal 
ni  iTunl.' 

'  Iliiil.  t  ?  :  ■  Hoc  ijuiMjoc  pi«edpio  ei  volo  ut  ouit" 
Iwcin  Kdnanli  rrgia  iu  terria  et  in  omnibua  rcba«.  : 
■tltni  ad  atilitatcni  pofiuU  Anglurum.'    Thia  ia  rc-cvti>iv.i  hy  ucnry  1  luj 
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on  whiit  seems  to  be  the  highest  legnl  authority  of  the  next 
ceutur)',  tliiit  lie  issued  iu  his  fourth  venr  a  commission  of  in- 
quiry into  the  national  customs,  and  ubtuined  from  sworn  repre- 
Motatives  of  each  county  a  dcchiration  of  the  Inws  under  which 
they  wished  to  live '.  Tlie  compihifion  tlmt  bean)  his  niinie  is 
vrrj'  little  more  than  a  reissue  of  the  code  of  Ciinute.  And  this 
proceeding  helped  greatly  to  reconcile  the  English  people  to  his 
rule.  Although  the  oppressions  of  his  later  years  were  far 
heavier  than  the  meusurea  taken  to  secure  the  immediate  success 
of  the  Conquest,  all  the  troubles  of  the  kingdom  after  A.D.  1075, 
in  his  sons'  reigns  as  well  as  in  his  own,  proceeded  from  the 
itisubordiiiiition  of  the  Normans,  not  from  the  attempts  of  the 
English  to  detlirone  the  king.  Very  early  they  learned  that,  if 
their  interest,  was  not  the  king's,  at  least  their  enemies  were  his 
enemies  ;  hence  they  are  invariably  found  on  the  royal  side 
■gninst  the  feudatories. 

This  accounts  for  the  maintenance  of  the  national  force  of 
defence,  over  and  above  the  feudal  army.  The  fyrd  of  the 
English,  the  general  armament  of  the  men  of  the  counties  and 
hundreds,  was  not  abolished  at  tlie  Conquest,  but  subsisted  even 
through  the  reigns  of  William  Rufus  and  Henrj-  I,  to  lie  re- 
formed and  reconstituted  under  Henry  IT  ;  and  in  each  reign  it 
gave  proof  of  its  strength  and  faithfulness.  The  witenageniot 
itself  retained  the  ancient  foiiii ;  the  bishops  and  abbots  formed 
ft  chief  part  of  it,  instead  of  being,  as  in  Normandy,  so  insig- 
nificant an  element  that  their  very  participation  in  deliberation 
has  been  doubted.     The  king  sat  crowned  three  times  in  the 

liii  Ch»rtrr,  (  \-7,:  '  Likgun  Edwnrdi  regu  vobis  reddo  cam  illis  emencU- 
UiMii'  ■■   I-  pbUt  naeuii  earn  einendavit  conzilio  b&ronum  auorain.' 

'  -^  rux  quarto  anno  regni  nui,  eonsUio  baronuni  auoriim  fecit 

mi'  ■    -■••ivfTsoH  constilatiia  An^lia«  Angina  uobilod  et  eapientea 

»t  -  lit  eorum  ct  jura  et  consiietmiinea  ab  ipsia  aailiret. 

El'  '  i.'ulis  totiuB  jiatriae  comitatibus    viri  duiuleeiiu  jure- 

junuido  ccntiniiarcrnut  prime  ut,  quoad  poasent,  recto  traiiiite  neqae 
ad  dcxtnua  ni^que  ad  tiuialrain  partem  devertentes  legiini  suamm  eon- 
•ueiuilitiem  et  eancita  patefaccrent,  nil  praetemiitlentes,  uil  addeutex, 
ntl  pmevaricando  miitautes  i'  Iloveden,  ii.  iiS.  The  authority  on  wliiuli 
llie  itatement  is  mads  iieems  to  be  that  of  the  juntieiar  lUnulf  Olinvill. 
8*e  Horeden,  ii.  prcf,  p.  xlvii,  Accnrdinf,'  tc»  thi;  tradition  preserved  in 
lb*  Mioe  document  the  lawd  ultimately  ip^ntcd  by  William  were  thine  of 
Edgar ;  Ibid.  p.  235. 
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yenr  in  tlip  old  royal  towns  of  'Westmingtor,  Winchester, 
Uloucester ',  hearing  the  complaints  of  his  people,  anil  execntingf' 
Buch  justice  as  hia  knowledge  of  their  law  and  language  and 
his  OAvn  imperious  will  allowed.     In  all  this  there  is  wo  violent 
innovation,  only  such  gradual  essential  changes  as  twenty  event 
ful  years  of  new  actors  and  new  principles  must  bring,  howevi 
insensibly  the  people,  themselves  passing  away  and  being 
placed  by  their  children,  may  lie  educated  to  endurance. 

98.  It  would  be  wrong  to  impute  to  the  Conqueror  any  In- 
fmm  chnnge  tcntion  of  deceiving  the  nation  by  maintaiuiug  its  official  fori 
tn.u.1^         whilst  introducing  new  principles  and  a  new  race  of  udmiii 
trators.     What  he  saw  require<l  change  he  changed  with  a  hi] 
hand.     But  not  the  less  surely  did  the  change  of  administratoi 
involve  a  change  of  cuetom,  both  in  the  church  and  in  the  stati 
The  bishops,  ealdormen,  and  sheriffs  of  English  birth  were  re- 
placed by  Normans  :  not  unreasonably  perhaps,  considering  t 
necessity  of  preserving  the  balance  of  the  state.     With  tl 
cliange  of  ofRcials  came  a  sort  of  amalgamation  or  duplication  of 
titles ;  the  ealdorman  or  earl  liecame  the  comes  or  count ;  tli( 
sheriff  became  the  vicecomes';  the  office  in  each  case  receirini 


bring  in 
now  prinol' 


[«*  — 


'  Chron.  Sax.  a.d.  1087  ;  W.  Mnlmeab.  G.  R  Ul  {  379. 
'  Tha  coiTeKpondeDce  of  Uie  offices  of  count  And  cnri  u  obvion*,  and  1 
not  be  diMsusaed  fnrllier,  nince  comet  bnd  even  before  the  Conqnort 
•di>pt«d  M  die  Latin  word  f(>r  e&rl  or  ejUdortnnn ;  aee  nbove,  pp.  115,177,1 78 
TTie  identification  of  the  vicoL-onien  with  the  •heritf  requirvn  a  little  uioti 
Uluatration,  fur  many  writers  bnvo  tried  to  explain  the  tenii  :>-  ' 
of  native  growth,  and  have  l>een  aurorJinKly  puzzled  by  the  t. 
Wccoomes  ii  the  vicotjeront,  not  of  the  earl,  but  of  the  king.     .">.« 
Dialu)^«  de  Scoocario,  pp.  31,  32.     Hoiice  iU<o,  when  it  wat 
that  the  vicecomei  waa  imported  fuU-^own  from  Noniiandy.  it  wai  tho 
proliable  that  the  eomt*  whom  ho  repreiiented  there  waa  the  comu  Nor 
mnniioriim,  the  Duke  of  Norm&ndy.     Bat  the  term  i*  really  one  of  Fr 
'<ri.7in.     The    vicecomea  i*  the  numus  comltia  uf  the  Karolin)^,  a*  dia-~ 
tiii^uishetl    froDi    the  vioariaa    or  centenariua,  who   ataiida  to  him    in  a 
I       K.  ...  relstion.     The  Ticccume*  ia  the  judicial  repreacntative  of 

■i   eomt*  :  and  aomewhat  later,  but  ntill  a<i  early  aa  tha  ninll 
appe«ni  aa  administrator  of  the  county  inmiediatel;  un 
king.     The  name  appean  lin>t  in  Southern  Krnnce  under  Lcwia  tha  J 
Imt  never  wa*  domeaticated  in  tleniiany;  Solim,  Fr.  R.O.  V'urf^;.  j 
It  had  l>een  iiiaintained  in  Normandy  by  the  Norniatu  witha 
:  oD  of  vcrt)al  corroctneaa,  and  waa  in  the  aame  loMc  way  tran 
'      '      ''"'      '  '  ■'      "ill  vla>:»unt«  very  mnch  of  < 

»Uv  and  judicially,  but  wa  kao 
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Uie  name  of  tliat  which  oorregpotided  most  closely  witli  it  iu 
Normoudy  itself.  With  tliB  ainalgiimiition  of  titles  caiiio  an  im- 
portation of  new  ]>riuci]iles  iind  possibly  new  functions ;  for  the 
Nomuin  count  and  Tiseouut  had  not  exactly  the  same  customs 
aa  the  earlti  nnd  sheriiff.  And  this  ran  up  into  the  highest 
grades  of  urguntaatiou  ;  the  kiug'a  court  of  counsellors  was 
composed  of  his  feudal  tenants;  the  ownership  and  tenure  of 
land  now  became  the  qualification  for  the  witenagemot  iuHtead 
of  wisdom ;  the  earldoms  bectiine  fiefs  instead  of  magistracies, 
and  even  the  bishops  had  to  accept  the  status  of  barons.  There 
was  a  very  certain  danger  that  the  mere  change  of  persons  might 
bring  in  tlie  whole  macliintTy  uf  hereditary  magistracies,  and 
tlMt  king  and  i>eople  might  be  edged  out  of  the  administration  of 
justice,  taxation,  and  other  functions  of  supreme  or  local  inde- 
pendence. Against  this  it  was  most  important  to  guard  ;  us  the 
Conqueror  learned  from  the  eveuta  of  the  first  year  of  his  reign, 
when  the  severe  rule  of  Odo  and  "William  Fitz-Osbern  had  pro- 
voked Herefordshire  and  Kent  into  hopeless  resistance. 

It  was  no  part  of  AVilliam's  policy  to  break  up  the  unity  of 
the  royal  authority  by  the  creation  of  great  hereditary  terri- 
torial juiisJictions :  Jout  the  absolute  necessity  of  measures  by 
which  the  disruptive  tendency  should  be  defeated  forced  itself 
upon  him  probably  by  degrees;  and  every  opportunity  that 
was  furnished  by  the  forfeitures  of  the  first  ten  yeai-s  of  the 
reign  was  turned  to  progressive  advantage.  His  first  earls 
were  merely  succesaors  of  the  earls  of  Edward  the  Confessor; 
Williuni  Fit/.-06bern  held  Herefordshire  as  it  had  been  held  by 
earl  Ralph,  the  Confessor's  nephew;  Ralph  Guader,  Roger  Mont- 
gomerj-,  and  Hugh  of  Avranches  filled  the  places  of  Edwin  and 
Moi-cor  and  the  brothers  of  Harold.  But  the  conspiracy  of  the 
earls  in  a.d.  1075  opened  William's  eyes  to  the  danger  of  this 
proceeding,  and  from  that  time  onward  he  governed  the  pro- 
vincee  through  sheriifs  immediately  dependent  on  himself, 
avoiding  Uie  foreign  plan  of  appointing  hereditary  counts,  as 
v«ll  a«  the  Englibh  custom  of  ruling  by  viceregal  ealdormen. 
He  wa&  however  very  sparing  iu  giving  earldoms  at  all.  and 
inclined  tu  couliuu  the  title  to  those  who  were  already  counts 
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in  Normandy  or   in   France.      To   this  plan   there  were  somtn 
marked  exceptions,  which  niny  be  accounted  for  either  on  tJi 
ground  tiiat  (he  arrangements  had  been  completed  before  tii« 
need  of  watclifuluesa  was  impressed  on  the  king  by  the  treacher 
of  the  NoiTOiins,  or  on  that  of  the  exigencies  of  national  defence.! 
In  these  cases  he  created,  or  suffered  the  contiunance  of,  greatf 
jurisdictions  of  the  kind  that  is  denominated  pnlatine ;  earldomai 
ill  which  the  earls  were  endowed  witli  the  superiority  of  wholaj 
counties,  so  tliai  all  the  landowners  held  feudally  of  them ;   in 
wlueh  thoy  received  the  whole  profits  of  the  courts  and  exercised] 
all  the  regalia  or  royal  i-ights,  nominated  the  sheriffs,  held  tbeirJ 
own  councils  and  acted  as  independent  prijices  except  in 
owing  of  homage  and  fealty  to  the  king.     Two  of  these  grrntl 
fhinchises,  the  earldom  of  Chester  and  the  bishopric  of  Durham, J 
retained  much  of  their  diaracter  to  onr  own  days '.     A  t]iird,| 
the  palatinate  of  bishop  Odo  in  Kent,  if  it  were  n-ally  a  juris 
diction  of  the  same  sort,  came  to  an  end  when  Odo  forfeitwil 
the  confidence  of  his  brother  and  nephew '.     A   fourth,   thel 
earldom  of  Shro]jsliire,  which  is  not  commonly  eo<inti?<l  amongntl 
tlie  palatine  jurisdictiojis,  but  which  jxissessed  under  the  Mont- 
gomery earls   all   the   charaotcristics  of  such  n  <lignity, 
confiscated  by  Henr)'  I  after  the  treason  of  Rolx-rt  of  Uelosme'. 
These  had  been  all  founded  before  the  conspintcy  of  A.D.  1075;] 


'  'Dia  eftridom  of  Chester  Iim,  with  the  principality  of  Walei,  MoiH^eitl 
lo  the  pIitiMt  mm  of  the  BovercigB  cince  1301  ;  the  |)nUtfniit«  juriwliclionj 
of  Durbitin  wo*  trniuferred  to  the  crown  in  1836  by  Mt  of  ParliAUiant,  1 
6  Will.  IV. ,-.  19. 

'  The  {iiiUlIne  jiiriuliction  nf  OJo  rest*  on  the  aathority  of  OnleHcual 
Vilhlie,  who  Kpriiku  >i  if  lie  iiii<1en<to<>i  Xkhut  he  meJint  !'•  '*■  •■  ••— •  ;  b*l 
inrutioiia  the  gift  "f  Kent  thrci'  tiincii,  (1)  in  A.l>    1067,  •  wuiil 

(Vatri   Kuo  oomniencUvit ;'    itt  tlint   time    thr    nrrhhishop    - 
|irlM>ner.  uhil  U<lo  u»a  acting  lui  oi justiciar;  i'i]i  unil«r  the  year 
ii|ivak>  of  him  km  viwniy,  'in  Audita  pnwiionnit  Cantiae  rrvti"  ;'  nnil  r_3j 
la  io88,  '  ]i*latinn*  t'antine  conica  >.'mt,  et  pliimi  «ub  sc  •:■■ 
potente*  halK'bat.'     Tlii*  acouu  iliitinct  enough,  but  it  Ui 
perhaiH    by   siiii|iotirii!    the    writer   to    Imvc   ciinfUKtl    Oil"'-    ( 
jnstii'iar    with    hin    lurritorial    eii.lowtnent  in    Kent.     The    ovc 
cliaractiT  .,f  lil.  i.-m.  r  nmj-  be  infcm<I  ''"•'"  "'•    ■<•■'.."  •f  ili 
apml  r  vr.  p.  301 ;  in  '.' 

pome"  '  ■.  i.  335;  a»  he  1- 

Vita  8.  I  iiiuiiUui,  |>.  1^4. 

'  Mr.  Eyt'-vn,  in  lii*  H ixtory  uf  8hni|Mhirr, claim*  it  aa  a  iialattoe  enrldomJ 
fcr  i(ug<r  Maotc«am«ry,  vaL  i   tt,  70,  «4i  iq.    Sm  too  NIooIm'i  UiaUirier 
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iiicy  were  also,  like  the  lat«r  lordships  of  the  marchee,  a  part 
of  the  tiatiouul  defence ;  Chester  and  Sliropshire  kept  tlie 
Welsh  marcbes  in  order  ;  Kent  was  the  fi'oiitier  exposed  to 
attack  from  Picardy;  and  Durham,  the  patrimony  of  St. 
CuUibert,  lay  aa  a  sacred  boundary  between  England  and 
Scotland ;  Northumberland  and  Cumberland  were  8tlll  a 
debat«able  ground  between  the  two  kingdoms.  Chester  was 
held  by  its  earls  as  freely  by  the  sword  aa  the  king  held 
England  by  the  crown  ;  no  lay  vassal  in  the  county  held  of 
the  king,  all  held  of  the  earl.  In  Bhropehire  there  were  only 
five  lay  tenants  in  capite  besides  Roger  Montgomery ;  in  Kent 
Bishop  Odo  held  iin  enormous  proportion  of  the  manors,  but 
the  nature  of  his  jurisdiction  is  not  very  clear,  and  its  duration 
is  too  short  to  make  it  of  much  importance.  If  William 
founded  any  earldoms  at  all  after  a.d.  1075,  which  may  be 
doubted,  he  did  it  on  a  very  different  scale. 

The  hereditary  sheriffdoms  he  did  not  guard  against  with 
equal  care.  Tlie  Norman  viscounties  were  hereditary ',  and 
there  was  some  risk  that  the  English  ones  would  become  so 
too ;  and  with  the  worst  consequences,  for  the  English  counties 
were  much  larger  than  the  bailiwicks  of  the  Nonnaii  viscounts, 
and  the  authority  of  the  sherilT,  when  he  was  relieved  from 
the  supervision  of  the  ealdorman,  and  was  soon  tu  lose  the 
society  of  the  bishop,  would  have  no  check  except  the  direct 
coaitrol  of  the  king.  If  William  perceived  this,  it  was  too  late 
to  prevent  it  entirely;  some  of  the  sherifl'doms  became  here- 
ditary, and  continued  to  be  so  long  after  the  abuse  bad  become 
constitutionally  dangerous  '. 

The  independence  of  the  greater  feudatories  was  still  further 
limited  by  the  principle,  which  the  Conqueror  seems  to  hmrti 
observe)],  of  avoiding  the  accumulation  in  any  one  IuumI  «/  ft 
lOrrKit  niniiber  of  c4.iiitii.'uous  untntcsV     The  nilo  i«  Dot  vklbovt 
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some  important  exceptions,  Bucb  as  the  gift  of  itidr  ■•  to 

Alaii  of  Brittjuiy,  and  nuiy  have  been  suggested  by  '  i  -ity 

of  occasions  on  wliich  the  fitfs  were  bestowed,  but  the  result  is 
one  which  William  must  have  foreseen.  An  insubordinate 
baron  whose  strength  lay  in  twelve  different  counties  would 
have  to  rouse  tlie  suspicions  and  perhaps  to  defy  the  arms 
of  twelve  powerful  sheriffs,  before  he  could  dmw  his  forces 
to  a  head.  In  his  manorial  courts,  scattered  and  unconnected, 
he  could  set  up  no  central  tribunal,  nor  even  force  a  new 
costoui  upon  his  tenants,  nor  could  he  attempt  oppression  on 
any  extensive  sotle.  By  such  limitation  the  people  were  pro- 
tected and  the  central  power  secured. 

Yet  the  chsinges  of  ownership,  even  tlms  guarded,  wrought 
other  changes.  It  is  not  to  be  supposed  that  the  Norman 
baron,  when  he  had  received  his  fief,  proceeded  to  carve  it  out 
into  demesne  and  tenants'  land  as  if  he  were  making  a  new 
settlement  in  an  uninhabited  country.  He  might  Indeed  build 
his  castle  and  enclose  his  chase  with  very  little  respect  to  the 
rights  of  his  weaker  neighbours,  but  he  did  not  attempt  any 
such  radical  change  as  the  le>gi\\  theory  of  the  creation  of  manora 
seems  to  presume.  The  name  'manor'  is  of  Norman  origin, 
but  the  estate  to  whidi  it  was  given  existed,  in  its  essential 
chm-acter,  long  before  the  Conquest ;  it  received  a  new  name  m 
the  shire  also  did,  but  neither  the  one  nor  the  other  was  created 
by  this  change.  The  distinction  between  the  m-tand  and  out- 
land  of  the  hlaford  already  existed.  The  local  jurisdictions  of 
the  thegus  who  hud  grnnta  of  sac  uud  aoc,  or  who  exercised 
judicial  functions  amongst  their  free  neighbours,  were  identical 
with  the  manorial  jurisdictions  of  the  new  owners.     It  mav  be 
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conjectiired  with  great  probability  that  iu  many  cases  the 
weaker  freemen,  who  bud  either  willingly  or  under  constraint 
attended  the  courts  of  theLi-  great  neighbours,  were  now,  under 
the  general  infusion  of  feudal  principle,  regarded  as  holding 
their  lands  of  them  as  lords ;  it  is  not  less  probable  that  in  a 
great  number  of  grants  the  right  to  tuit  and  service  from  small 
landowners  passed  from  the  king  to  the  receiver  of  the  fief  as  a 
matter  of  course  ;  but  it  is  certain  that  even  before  the  Con- 
quest such  a  proceeding  was  not  uncommon  ;  Edward  the  Con- 
fessor had  transferred  to  St.  Augostine's  monastery  a  number 
of  alodiaries  iu  Kent ',  and  every  such  measure  in  the  case  of  a 
church  must  have  liad  its  parallel  in  similar  gitints  to  laymen. 
The  manorial  system  brought  iu  a  number  of  new  names ;  and 
perhaps  a  duplication  of  offices.  Tlie  gerefa  of  the  old  thegu  or 
of  the  ancient  township  was  replaced,  as  president  of  the  courts, 
by  a  Norman  steward  or  seneschal ;  and  the  bydel  of  the  old 
Byatem  by  the  baili£f  of  the  new ;  but  the  gerefa  and  bydel  atill 
continued  to  exist  in  a  subordinate  capacity  as  the  grave  or 
reeve  and  the  bedell ;  and,  wheu  the  lord's  steward  takes  hia 
place  in  the  county  court,  the  reeve  and  four  men  of  the  town- 
ship are  there  also.  The  common  of  the  township  may  be 
treated  as  the  lord's  waste,  Imt  the  townsmen  do  not  lose  their 
customary  share.  Tlie  changes  that  take  place  in  the  state 
have  their  resulting  analogies  iu  every  village,  but  no  new 
Euglaud  is  created ;  new  forms  displace  but  do  not  destroy  the 
old,  and  old  rights  remain,  although  changed  iu  title  and  forced 
into  symmetry  with  a  new  legal  and  pseudo-historical  theory. 
The  changes  may  not  seem  at  first  sight  veiy  oppressive,  but 
they  opened  the  way  for  oppression  ;  the  forma  they  had  in- 
troduced tended,  under  the  spirit  of  Norman  legality  and 
feudal  selfishness,  to  become  hard  realities,  and  in  the  profound 
miseries  of  Stephen's  reign  the  jK'ople  learned  how  completely 
the  new  theory  left  them  at  the  uvercy  of  their  lords  ;  nor  were 
all  the  reforms  of  his  successor  more  stringent  or  the  straggles 
of  the  century  tliat  followed  a  whit  more  inipiseioned,  than  were 
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uoceesnry  to  protect  the  Engllfih  yeoman  from  the  men  who 
lived  upun  iiie  trtnength. 

99.  In  attempting  thus  to  estimate  the  real  amount  of  change 
introduced  by  the  feudalism  of  the  Conquest,  many  (tointa 
further  interest  have  been  touched  upon,  to  which  it  is  neci 
sary  to  recur  only  so  far  as  to  give  them  their  proper  place 
a  more  general  view  of  the  reformed  organisation.    The  Nonnani 
king  is    Btill    the    king  of   the   nation.     He    ha«   Income  the 
hupreme  landlord ;  all  estates  are  held  of  him  mediately  or  im- 
mediately, but  he  still  demands  the  allegiance  of  uU  \m  subjects. 
The  oath  which  he  exacted  at  Salisbury  iii  A.D.  1086,  and  whicitj 
is  embodied  in  the  semi-legal  form  ah-eady  quoted,  was  a  modi' 
fication  of  the  oath  taken  to  Edmund ',  and  was  intended  to  B( 
tiie  general  obligation  of  obedience  to  the  king  in  its  prope: 
relation  to  tlie  new  tie  of  homage  and  fealty  by  which 
tenant  was  bound  to  his  lord.    All  men  cuntinued  to  be  primarily' 
the  king's  men,  and  the  public  jjence  to  bo  his  peace.     TTiei 
lords  might  demand  their  service  to  fulfil  their  own  obligation 
but  the  king  could  call  them  to  the  fyrd,  snuimoii  tliem  tu  hi] 
courts,  and  tax  them  without  the  intervention  of  their  lords 
and  to  the  king  they  could  look  for  protection  against  all  foes, 
Accordingly  the  king  could  rely  on  the  help  of  the  bulk  o#thi 
free  peo])le  in  nil  struggles  with  his  feudatories,  and  the  peopht, 
finding  that  tlieir  connexion  with  theii-  lords  would  be  no  excUM 
for  uufuithfulncfcs  to   tiie  king,  hod  a  further  inducement  to 
udliere  to  the  more  permanent  institutions. 

In  the  department  of  law  the  direct  changes  introduced  by 
the   C<mquest   wore   not   great.     Much   that   is  regarded    as 
peculiarly  Xunuau  was  developed  upon  Englitdi  soil,  uiid, although 
originated  nnd   sj'stematised    liy    Norman    lawyers,   containi 
elements  which  would  have  worked  in  a  very  different  way 
Normandy.     Even  the  vi-stiges  of  Karolingiau  practice  whicl: 
np[M:-jtr  in  the  inquests  of  the  N'onnon  reigns  uro  mo<liliod  \r 
English  usage.     The  great  inquest  of  all,  the  Domesday  survryJ 
may  owe  its  principle  to  a  furt-ign   source ;    the  uuth   uf  tbi 
reportuni  may  be  Norman,  but  the  machinery  tlint   furuishi 
'  AIm>vs,  |i.  1 66. 
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the  jurors  is  native  ;  '  the  king's  barons  inquire  by  the  oath  of 
the  sheriff  ol'  the  shire,  and  of  nil  the  barons  aufl  their  French-  / 
men,  and  of  the  -whole  liundrcd,  the  priest,  tlie  reeve,  and  six  ' 
ceorls  of  every  township  '.'     The  institution  of  the  collective  Vmik^  i 
Frankpledge,  which  recent  writers  incline  to  treat  as  ii  Norman 
innovation,  is  so  distinctly  coloured  by  English  custom  that  it 
has  been  generally  regarded  as  purely  indigenous.      K  it  were 
indeed  a  precaution  taken  by  the  new  rulers  against  the  avoid- 
ance of  justice  by  the  abBcoudiug  or  harbouring  of  criminals,  it 
fell  with  ease  into  the  usages  and  even  the  legal  terms  which 
had  been  common  for  other  similar  purposes  since  the  reign  of 
Athelstan'.     TIib  trial  by  battle,    which   on  clearer   evidence  Trui  hyj 
seems  to  have  been  brought  in  by  the  Normans,  is  a  relic  of  old 
Teutonic  jurisprudence,  the  absence  of  which  from  the  Anglo- 
Saxon  courts  is  far   more  curious   than  its  introduction  from 
abroad '. 

The  organisation  of  jurisdiction  required  and  underwent  no  Jnj 
great  change  in  these  respects.      Thu  Norman  lord  wlio  under- 
took the  office  of  sheriff  had,  as  we  have  seen,  more  unresf.ricted 
jiower  than  the  sheriffs  of  old.     He  was  the  king's  represent- 
ative in  all  matters,  judieial,  militarj,  and  financial  in  his  shire, 
and  had  many  op|iortuuities  of  tyrannising  in  each  of  those , 
departments  :  but  he  introduced  no  new  machinery,    From  'h\m,j 
or  from  the  courts  of  which  he  was  the  presiding  oHicer,  appeal . 
lay  to  the  king  alone  ;  but  the  king  was  often  absent    from 
England  and  did  not  understand  the  language  uf  his  subjects. ' 
In  his  absence  the  administration  was  entrusted  to  a  justiciar,  TiiejnsUoUr 
a  regent  or  lieutrnunt  of  the  kingdom  ;  and  the  convenience  deputy.^ 
licing  once  ascertjiined  of  having  a  minister  who  could  in  the 
whole  kingdom  represent  the  king,  as  the  sheinff  did  in  the 


ti.in  "f  1 
*heriffn_. 
iUterud. 


'  Domcgda;  of  Ely  ;  Donicsd.  iii.  497. 

'  See  Hbove,  pp.  93,  94. 

'  PiOgrmve  arguen,  Trom  the  fact  thnt  tri.il  by  bitllle  is  mentioned  in 
n  rccoril  of  a  Worce«ter  •liirariioot  »oon  after  the  ('oni]ue»t,  that  the 
cuatuiii  may  iKWRibly  havn  been  of  ejirlicr  introduction ;  but  it  is  never 
mentioned  in  the  lawn,  and  ai  exemption  from  it  was  one  of  the  privileges 
conferred  by  cliartor  on  townj  in  the  next  century,  llierc  can  Im  no  doubt 
that  it  was  an  innovation,  and  one  wliieh  wax  tnucJi  di''liked.  .See  Pal^rave, 
Comniunwealth,  p.  iJj  ;  and  above,  p.  ajo,  note  1. 
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shire,  the  justicinr  becnme  a  permanent  functionary.  This  how- 
ever cannot  be  certaiuly  affirmed  of  tl)e  i-eign  of  the  C'ouquei*or, 
who,  when  present  at  Christmas,  Easter,  and  Whitsuntide,  held 
great  courts  of  justice  as  well  as  for  other  purposes  of  state; 
and  the  legal  impiortauce  of  the  office  of  justiciar  belongs  to  n, 
later  stage.  The  i-oyal  court,  containing  the  tenants  in  chief  of 
the  crown,  both  liiy  and  clerical,  luid  entering  into  all  the  func- 
tions of  the  witenagemot,  was  the  supreme  council  of  the  uuliou, 
with  the  advice  and  consent  of  which  the  king  legislated,  taxed, 
and  judged. 

lu  the  chief  authentic  monumeut  of  William's  jurisprudence, 
the  act  which  removed  ecclesiastical  suits  from  the  secular  courts 
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hiaemincu.  bud  recogni^ied  the  spii'itual  jurisdictions,  he  tells  us  that  he  acts 
'  with  the  commou  council  and  counsel  of  the  archbishops, 
Ibishops,  abbots,  and  all  the  princes  of  the  kingdom '.'  The 
ancient  summary  of  his  laws  contained  in  the  Textus  Itoffensia 
is  entitled,  '  What  William  King  of  the  English  with  his  princes 
'enacted  after  the  conquest  of  England".'  The  same  form  ia 
Ipreserved  in  the  tradition  of  his  cou6rmiiig  the  ancient  law» 
reported  to  him  liy  the  representatives  of  the  hiiircs  :  "  King 
William  in  the  fourth  year  of  his  reign,  by  the  couucil  of  his 
iboroiis,  caused  to  be  summoned  through  all  the  counties  of 
^nglaud  the  noble,  the  wise,  and  the  learned  in  their  law,  that 
lie  might  hear  from  them  their  rights  and  customs*.'  Tlie 
Anglo-Snxon  Chnrjiide  ctiunu'rates  the  claseos  of  men  who 
attended  his  great  courts :  '  There  were  with  him  all  the  great 
I  men  over  all  England,  archbishojis  and  bishops,  abbots  and  earls, 
thegns  and  knit'htH  '.'  We  are  not  without  a  few  good  illnatra- 
tions  of  the  supreme  jurisdiction  exercised  by  the  Conqueror 
in  the  ancient  courts  of  law, 

Tlie  great  suit  between  Loufrauc  as  archbishop  of  Canterbury 
and  Odo  as  carl  of  Kent,  which  is  pvrluips  the  beat  re}xirted 
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trial  of  the  reign,  was  tried  iii  the  county  court  of  Kent  before 
the  king's  representative,  Gosfrid  bishop  of  Coutances  ;  whose 
presence  and  that  of  most  of  the  great  men  of  the  kingdom  seom 
to  have  made  it  a  witenagcmot.  The  archbishop  pleaded  the 
canse  of  his  church  in  a  session  of  three  days  on  Peuuenden 
Heath ' ;  the  aged  South-Saxon  bishop,  Ethelric,  was  brought 
by  the  king's  command  to  declare  the  ancient  customs  of  the 
laws,  and  with  him  several  other  Englishmen  skilled  in  ancient 
laws  and  customs.  All  these  good  and  wise  men  supported  the 
archbishop's  claim,  and  the  decision  was  agreed  on  and  deter- 
mined by  the  whole  county.  The  sentence  was  laid  before  the 
king,  and  confirmed  by  him.  Here  we  have  prolmbly  a  good 
instance  of  the  principle  universally  adopted ;  all  the  lower 
machinery  of  the  court  was  retained  entire,  but  the  presence  of 
the  Norman  just  iciar  aud  barons  gave  it  an  additional  authority, 
a  more  direct  connexion  with  the  king,  and  the  appearance  at 
least  of  a  joint  tribunal.  Exactly  the  same  principle  was  in- 
volved Lu  the  institution  of  regular  eyres  or  circuits  of  the  justices 
by  Henry  I  or  Henrj'  II. 

The  liberties  of  the  church  of  Ely  were  ascertained  in  a 
session  of  three  neighbouring  county  courtn,  held  under  a  precept 
of  bishop  Odo  as  justiciar  and  attended  by  four  abbots,  four 
sheriffs,  and  three  delegates  of  royal  apiwintment,  besides  a 
large  assembly  of  knights  ', 

Another  trial  of  great  interest  took  place  between  Gundulf 
bishop  of  Rochester  and  Picot  sheriff  of  Cambridgeshire.  The 
suit  was  brought  before  the  king  ;  he  called  together  the  county 
court  of  Cambridgeshii'e,  and  directed  that  the  right  to  the  dis- 
puted land  should  be  decided  by  their  judgment.  Bishop  Odo 
presided.  The  Cambridgeshire  men,  in  fear  of  the  sheriff,  de- 
cided against  Gundulf  Odo  thereupon  directed  that  they  should 
choose  twelve  out  of  their  number  to  swear  to  the  truth  of  their 
report.     The   twelve  swore  falsely;  and,  one  of  them  having 


uf  Ely. 


'  It  ii  printed  in  AnglU  Sacra,  i.  3,14-336,  from  the  Textua  Kof!eniiis,  in 
Wilkina,  Ooncilin,  i.  313,  324  ;  ami  in  Bigelow'n  Placita  Anglo-Nnnnnnnics, 
pp.  S-9-    Tl'e  liiigatioii  is  referred  to  in  Domesday,  I.  fol.  j. 

'  Lit).  Elieno,  ii.  It6 ;  Billow,  Plac  Angl.  p.  la. 
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'  coufeBBcd  his  perjurj'  to  Odo,  he  ordered  the  slieriff  to  send  the 
jurors  up  to  London,  iiud  with  thera  twelve  of  the  boat  men  of  | 
the  county.  He  also  suniniont-d  a  body  of  barons.  Tliia  court  of  | 
nppeal  reversed  the  decision  of  the  shire.  The  twelve  best  men 
tried  to  deny  their  complicity  with  the  perjurers,  and  Odo 
offered  them  the  ordeol  of  iron.  They  failed  under  the  test,  and 
were  fined  by  the  rest  of  the  county  three  hundred  pounds,  to 
be  p8ud  to  the  king'. 

I  The  pruiciple  of  amalgamating  the  two  laws  and  nationalities 
Mob."  'by  superimposing  the  Itetter  cousolidnted  Norman  gnperstructure 
on  the  better  consolidnted  Englihh  substructure,  ruua  through 
the  whole  policy.  The  English  system  was  strong  in  the  cohe- 
sion of  its  lower  organisms,  the  nssociiition  of  individuals  in  the 
township,  in  the  hundred  and  in  the  ahire  ;  the  Norman  system 
was  strong  in  its  higher  ranges,  in  the  close  relation  to  the 
rroAvii  of  the  tenants  in  chief  whom  the  king  luid  enriched.  Ou 
the  other  hand,  the  English  system  was  weak  in  the  higher 
organisation,  and  the  Normans  in  Enghind  hod  hardly  any  sub- 
ordinate organisation  at  all.  The  strongest  elements  of  both  I 
were  brought  together. 

100.  The  same  idea  of  consolidating  the  royal  power  by 
amalgamating  the  institutions  of  the  two  races  was  probably 
followed  also  in  the  department  of  finance  ;  although  in  this 
point  neither  party  was  likely  to  discern  much  immediate  benefit  I 
to  any  one  but  the  king.  William,  whose  besetting  vice  was 
Mud  by  his  contemporaries  to  be  avarice,  retained  the  rovennes 
of  his  predecessors  and  added  new  imposts  of  his  own.  The  j 
ordinary  revenue  of  the  English  king  had  been  derive<l  solely 
from  the  royal  estjiten  and  the  produce  of  what  hn'l  licen  the 
folklatid,  witli  such  commuted  payments  of  feonnfultum,  ur 
proviHion  in  kind,  as  rejiresented  either  the  reserveil  rents  from 
ancient  possewiions  of  the  crown,  or  the  (pmxi-voluntnry  tribute 
^t>*n»-  paid  by  the  uation  to  its  chosen  head.  The  Dauegeld,  that  is, 
the  extrnordiTUiry  revenue  arising  from  tho  cultiviitnd  land, 
— originally  levied  as  tribute  to  the  Dunes,  althi>ugh  it  hnd  hctn 
continued  long  after  the  occasion  for  it  hud  ceoned, — had  been  j 
'  Aogl.  Sac.  I.  339 ;  iUyaloir,  p.  34 :  tw  bdow,  Cbap.  XL 
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abolished  liy  Edward  the  Confessor '.  The  Conqueror  not  only 
retained  the  royol  estate*,  bnt  imposed  the  Danepeld  nnew.  In 
A.D.  1084  he  demanded  from  every  hido  of  land  not  held  by 
lumsvlf  in  demesne,  or  by  his  barons,  a  sum  of  six  shillings, 
three  times  the  old  rate '.  The  measure  may  have  l)een  part  of 
tlie  defensive  policy  which  he  adopted  aftor  discovering  the 
(aitiilesauess  of  his  brotlier  Odo,  and  which  connects  itself  with 
the  Domesday  survey  and  the  Salisbury  council  two  years  Inter ; 
but  it  l)ecame  a  permanent  source  of  revenue.  On  the  Noi-man  FbuJ«i  im. 
side  the  supreme  landlord  was  entitled  to  all  the  profits  of  the 
feudal  position,  a  description  of  income  of  which  we  have  no 
details  proi)er  to  the  reign  of  the  Conqueror,  but  which  becomes 
prominent  immediately  after  his  death.  It  is  needless  to  observe 
that  the  actual  burden  of  the  feudal  imposts,  as  well  as  the 
older  taxation,  fell  on  the  En^dish ;  for  the  Norman  lords  had 
no  otlicr  way  of  raising  their  reliefs,  aids,  tallages,  and  the  rest, 
than  from  the  labours  of  their  native  dtipendents.  The  exaction 
may  have  l)een  treated  by  them  as  a  tji-annical  one,  but  the  hard- 
ship directly  affected  the  English. 

The  income  thus  accumulated  was  no  doubt  very  great.     The  TheCVm-"! 

qaeror'A 

royal  lands  are  known  from  Domesday  to  have  produced  in  the  uiooim. 
reign  of  William  the  Conqueror  nearly  £20,000 ';  and  the 
Danegeld  of  a.d.  1084,  if  levied  from  two-thirds  of  the  hidage 
of  the  kingdom,  would  be  nearly  as  nmch  more.  To  tliis  must 
be  added  the  profits  of  jurisdictions  and  the  other  occasional 
items  which  we  huve  no  means  of  estimating.  Girnldus  Cam- 
brensis'  mentions  .£40,000  as  the  amount  which  in  hia  days 

'  Edward  imagined  that  be  saw  tlie  devil  silting  on  the  bogi  in  the 
treuory ;  Hoveden,  i.  no.  The  aathor  of  the  Dialogiu  de  .Scaccario  aayi 
that  William  turned  the  Danegeld  from  a  regular  into  an  occadonal  tax  ; 
Ub.  i.  c.  II. 

•  Chron.  Sax.  A.D.  1083  ;  Flor.  Wig.  A.n.  1084;  Freeman,  Norm.  Conq. 
It.  685.  The  account*  of  tliis  geld  for  the  five  comities  of  Devon,  Corn- 
wall, Ooract,  Wilts,  and  Soniemet,  are  prewrved  in  the  Dumesilay  of 
Sieler  :  the  aiim  fAid  by  thone  countiea  colleclivoly  was  somewhat  nnder 
£1000. 

•  feanon,  Early  and  Middle  Ago».  i.  385. 
'  De  Inst-  Princ.  iii.  c  30:    •  Angliae,    regain  Anglorum   tempore  et 

etiatii  penultimi  (Mw.'utli  Weetmonatteri.fnxis  diobus,  annul  fiscales  rod- 
■lilos,  tioat  in  rotulo  Wintouiae  ivperitur,  ud  st/xaginta  millia  marcamm 
sunuuani  implebanl.' 
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Hie  Cm-       Wfts  ifparHed   n»   repreBenting   the   iocome   ascrilwd,   on    tho 
oomo.  evidence  of  Domesday,  to  Edward  the  Confessor.     Ordericos 

Vitolis,  a  well-infornied  Norman  mouk  of  the  next  century, 
boldly  states  William's  revenue  at  £  io6 1  r  on.  i\d.a  day,  bcsidee 
the  profits  of  the  law  courts'.  If,  as  has  been  cleverly  conjectured, 
this  circumstantial  statement  refers  properly  to  the  weekly 
revenue,  we  arrive  at  a  sum  of  between  fifty  and  sixty  thousand 
pouniU  a  year.  A  comparison  ^^ith  the  revenue  of  Henry  I, 
which  in  his  thirty-first  year  i-eached  a  gi-oss  amount  of  j£66,ooo, 
may  show  that  this  is  not  improbable'.  But  the  numerical 
statements  of  the  early  writers  are  very  untrustworthy,  and  no 
approach  con  yet  be  made  to  a  precise  estimate.  It  is  evident, 
however,  that  tlie  same  general  principle  was  at  work  in  the 
collection  of  revenue  as  in  the  courts  of  justice  and  in  the  fur- 
nishing of  military  defence.  No  class  was  left  untaxed;  all 
men  had  a  distinct  relation  to  the  king  over  and  above  the 
relation  to  their  lonls ;  and  the  strongest  ]}oints  of  the  two 
national  systems  are  brought  into  joint  working. 

101.  The  ecclesiastical  policy  of  the  Conqueror  presents 
marks  of  coincidence,  and  also  of  contrast,  with  his  secular 
atlministration.  There  is  tbe  suae  change  of  administraton, 
but  nv\    "  ■•  fusion  or  modification  of  offices.     The  change 

of  adni!  '^  is  gradual  in  the  church  as  in  the  state,  and 

OMirly  u  complete:  the  Englbh  church  was  drawn  into  tbe 
gMMral  tide  of  eodesuetical  politics  and  lost  much  of  its  insular 
olwTMt«r :  it  gained  in  symmetry  and  defiuiteness  of  action,  and 
was  started  on  a  new  career.  But  tbe  immediate  moti>'ea  «(< 
*o  WlUiam's  nieasares  are  somewhat  complex.  Uis  attack  on 
Es^laad  was  planned  and  carried  out  with  tbe  approval  of  Pope 

'  Old.  Vli.  It.  7 :  '  IdsI  vt*a  rogi,  nt  fcrtnr,  mQte  et  Mzaginta  llbrM 

SMcQtwit  OMMtMk  solwiqiM  tr^finu  et  tt«  oboli,  cz  junis  rrdditibo* 

Ai^ia*  Y"  ***f''~  din  reiMantur ;  utceptl*  mimeribua  regiia  et  rmtuum 

'    ~        *~       )  araMpiiaibas  imgliis  qaa«  regis  •arsriom  quotidi* 


I 


a.  PM.  tt.  bnC  acb.    The  sna,  roocUy  ukM  np,  rMclm  thu 
k  i  b«l  it  taakaw  M4i  umA  «M  aHooiil^  aad  euaot  be  ragardml  u 
aa  iMfiiBfaimliia  l*  Um  m*  m—yii.    Tb*  K.'It  morx-over  1>  hnp^rfcct 
TWstMiMfataHMnr^kaadbalUdlMtbwx  ieh 

tieeyOM  Mi  to  9Im4m,  WUL  MalnaliL  Uki  ooo 

•M  »•  XiwiiiaHy.  MLVh.  siii.  i». 
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tltry  were  tbe  moet  muaaoM  tad  eobtmat  bodr  iu  the  Hit«ua- 
geiDPt ;  Mid,  altboagh  (naaT  of  Edward's  bisliop!)  nere  foreignctv, 
tbey  had  inherited  tbe  loyalty  and  traditional  support  of  the 
digtricts  over  which  tlier  presided.  The  ready  Hubmissioii  of 
tbe  witan  in  a.d.  1066  Baved  the  biebope  for  Uie  nioment :  the 
Conijaerur  had  no  wish  to  make  enemies,  and  they  bad  no 
charnpion  to  take  the  plnce  of  Harold.  But  wheu  iu  a.  I).  1070 
be  hud  foaud  that  the  influeuce  of  the  epis«-opiitc  wna  so  strong 
that  it  most  be  put  into  safer  hands,  and  when  tbe  legates  of 
^  Alexander  11  demanded  the  humiliation  of  the  igiionint  sup- 
I  porters  of  the  mitipope  Benedict,  the  deposition  of  the  biabnpg 
( consecrated  br  Stigaud,  and  the  enforcement  of  caouuical  order, 
("he  proceeded  to  displace  most  of  the  nnfive  bishops.  Then  Sti- 
igaud,  who  occupii'd  two  sees,  one  of  which  he  had  taken  in  the 
lifetime  of  a  Nomuin  predecessor,  and  who  had  received  the  pall 
from  a  schismatic  pope,  was  deposed  and  imprisoned.  With 
him  fell  his  brother,  the  bishop  of  Elmham.  and  the  fuultlees 
bishop  of  Selsey  whom  be  bad  consecrated,  and  who  might  be 
regarded  ns  sharing  his  schismatic  attitude'.  The  brother 
bishops  of  Durlmm,  Ethelwiii  and  Etbelric,  had  incurred  the 
penalties  of  treason.  York  and  Lichfield  were  vacant  by  death. 
Dorchester  had  been  filled  up  by  the  Norman  Rcraigiup  since 
the  buttle  of  Hastings  ;  he  too  had  been  consecrated  by  Stigaud. 
but  the  offence  wan  not  so  fatal  in  b  Norman  as  in  an  English- 
man; he  declares  in  his  profession  of  obedience  to  Laufranc 
that  be  was  iguonint  of  .Stigiu)d'b  uncauonicnl  status  '.  Here- 
ford, Wells,  Rainsbury,  Exeter,  and  London  were  already  in  the 
hands  of  foreigncrti.  It  was  by  no  act  of  extraordinary  severity 
that  the  change  whs  made;  but  at  the  end  of  a.  D.  1070  only 
two  sees  retaiui-tl  notive  bishops,  Worcester  and  ICoehcflter* 
The  way  was  open  for  Laufranc,  .ind  his  appointment  satiafted 
Ixith  king  and  pope.     Heucefortli  the  bi-<hopti  nnd  most  of  tbe 

'  Flor.  Wig.  A.D.  1070.  l{cuii|iin*,  iu  Uu  pmfeonon  of  otwdivnne  to  Umi- 
franc,  iiivnll<iit>  Ili<-  mluioti  mF  Icrgshn  frnin  the  |)op«  with  ordcn  lliat  nil 
who  liul  '  lid  aboold  be  datMMed  or  laipended. 

»  MS.  I 

'  HivMknl  lif  ■  ■      i  « 

few  ilttvn  •fu'r  I  m 

k  council  lit  V*  iiiLui^au r  ill  iu,  J,  »»m  ^iteu  jirounMV  lu  'o,'i- 
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abbotn  were  Norman' ;  bnt  they,  like  the  king,  realised  their 
new  jJOiition  ii«  hnplihhmf'n  Iiy  ndoption  ;  entering  immramtely  •inoro^'s 
on  nil  the  claims  of  their  predecessurs  und  declaring  that,  so  far 
M  their  power  went,  the  churches  they  espoused  should  suffer 
no  detriment.  Tlip  Conqneror's  bishops  were  genernlly  gootl 
uid  able  men,  though  not  of  the  English  tyj>e  of  character. 
They  were  not  mere  Xominn  bnrons,  ns  was  the  case  later  on, 
but  Bcholara  and  divines  chosen  under  Lanfranc'n  influence.  Tlie 
nWK)fs  were  less  wisely  selected,  and  had  perliups  a  more  diffi- 
cult jwrt  to  play,  for  the  monasteries  were  still  full  of  English 
inonk.s,  and  preser\'ed,  and  prolmbly  concentrated,  most  of  the 
national  aspirations  after  deliverance  which  all  came  to  naught. 

The  most  impoilAnt  ecclesiastical  measure  of  the  reign,  order4  Ka-ImIh. 
ing  llie  separation  of  the  church  jurisdiction  frt)ni  the  seculan 
business  of  the  coui-ts  of  law,  Ls  unfortunately,  like  all  other) 
cfaarUrs  of  the  time,  undated.   Its  contents  however  show  the  in-l 
fluonce  of  the  ideas  which  under  the  genius  of  Hildebrand  were\ 
forming  the  character  of  the  continental  churches.    From  hence-f 
forth  the  l>ishop8  and  archdeacons  are  no  longer  to  hold  ecclesias- 
tical pleas  in  the  hundred-court,  but  to  have  courts  of  their  own  ; 
to  try  causes  by  canonical  not  by  customary  law,  and  to  allow 
no  spiritual  questions  to  come  Iiefore  lajTnen  as  judges.    In  case 
of  contumacy  the  offender  may  )je  excommunicated  and  the  king 
and  sheriff  will  enforce  the  punishment.     In  the  same  way  lay- 
men ore  forbidden  to  interfere  in  spiritual  causes '.     The  refomi 

'  Tlic  cie]>n8iti(>ii  of  the  >bboU  wb»  alio  gradual.     See  the  Chronicle  (ed. 
F«rie},  pp.  J71-J7J. 

*  Ancient  Lows,  «1.  Thorpe,  p.  313:  '  Ut  nullus  epUcopui  vel  orchidU- 

conuN  lie  lee;il>nfi  epiitcnpalihn*  junplius  in  hnudret  placita  teaeant,nec  canftam 

<  pertiupt  ad  judicium  seculariuin  hominiiin  nd- 

idum  epiictipolea  leges  de  qnacanque  causu  vel 

>;^ .|.......M-  >..,.,.  ltd  lucum  quern  ad  hoc  epiaonpus  elc^erit  vel 

BAverit    veiiiut,  il>ir|ue    de   causa  vel    culpa  raa  respondeat,  et,  non 

hdnuj  tiundrei  t>ed  i^tM.iinduui  cauonoA  et  episcopales  leges,  rectum  Deo 

rt  ppi«cn|Mi  mio  faciat.     Si  vero  aliquis  per  auperbiam  clatuD  ad  jujtitiain 

(^•mpalnu  venire  contenipeerit  vel    noluerit,  vocetar   aetnel,  secundo  el 

I'd  (i  iiec  lie  sd  cmendationeiu  venerit,  excommunicetur  et,  at 

I.  ad  lioo  vindicjuidum  furtiludo  et  jnstitia  regin  vel  viceoouiitia 

^"     '     .  A  ju^titiam  epiaoopi  venire  nnltierit, 

ileni  einendabit.     Hoc  etiam  (lof'.-ndo 
i.._  __.-.._„  .:-»,.  1.       ......       cccoiiie*,  autpraepoeituiscu  minister 

ragta,  nee  aU<|ni(  laicua  hoinu  de  letpboa  quae  ad  epi-ieopum  pertiueut  >e 
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I,  is  oue  which  might  very  naturally  recoiuiiicnd  it&elf  to  a  man 
"  like  Lnnfranc.  The  practice  which  it  superseded  wns  foil  of 
anotualii's  iwid  disndvnntagcs  to  hoth  justice  and  religion.  But 
the  change  involvctl  far  more  thiui  appeared  at  first.  The  growth 
of  the  caiiou  law,  in  the  succeeding  century,  from  a  <|uiuitity  uf 
Jetached  local  or  occaidonal  rules  to  a  gi-eat  body  of  uuiverital 
authoritative  jurisprudence,  arranged  and  digested  by  scholars 
who  wen*  beginning  to  reap  the  advantages  of  a  revived  study  of 
the  Roman  civil  law,  gave  to  the  clergy  generally  a  far  more 
distinctive  and  definite  civil  status  than  ihoy  had  over  posaetstted 
before,  and  drew  into  church  courts  a  muss  of  business  with 
which  the  church  had  previously  had  only  an  indirect  connexion. 
The  question  of  investitures,  the  marriage  of  the  clergy,  and  the 
ci-ying  prevalence  of  simony,  within  a  Very  few  years  of  the 
Conqueror's  death,  forced  on  the  minds  of  statesmen  everywhero 
the  necefKity  of  some  uniform  system  of  law.     The  need  of  a 

I  system  of  law  once  felt,  the  recognition  of  the  supremacy  of  \\\v 
papal  conrt  as  a  tribunal  of  appeal  followed  of  course :  and  with 
it  the  great  extension  of  the  legatine  adminibtration.  Tlie  clergy 
thus  found  (hemselves  in  a  position  exteniid,  if  they  chose  (o 
ivgard  it  so,  to  the  common  law  of  the  land ;  able  to  clain) 
exemption  from  the  temporal  tribunals,  anil  by  appeals  to  Home 
to  paralyse  the  regular  juribdiction  of  the  diocesans.  Disorder 
followed  disorder,  and  the  anarchy  of  Stephen's  reign,  in  which 
eveiy  secular  abuse  was  paralleled  or  reflected  iu  an  ecclesinsticAl 
one,  prepared  the  way  for  the  Constitutions  of  Clareudon,  and 
the  struggle  that  followed  with  nil  its  results  down  to  the  Re- 
formation itwif.  The  same  facility  of  employing  the  newly 
developed  jurisprudence  of  the  canouints  drow  into  the  ecclesi- 
astical courts  the  matrimonial  and  testamentary  juriyditHion,  itnd 
btreugtbcned  that  most  mischievous,  Iwcnuse  most  abused,  system 

intMr  ■*••''     -     ~   -'■■-■■     '-•-        • '■    -^    ' •- •         ■■■■   ••••-    t'l 

a.l  J  .11 

t)ii'  .1. 
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of  the  tuU  i...uii!v  t-a.url.,     Thi'  Hiilb.ir,  Li.u  U'  l.>v  Kjlvrriii^  t« 

IhoMi  cMrt  of  iillrncM  kg^att  thu  church,  i                     '  \iit^  lunl  k  i^Mtn 
of  the  flnn  ;  mul  lie  may  Iw  i«jiro«laeiat  old  nuuruia. 
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uf  enlbrciug  moral  <liacipline  by  spirituaJ  penalties,  at  the  in-  , 
slniice  of  men  whose  first  (ibject  wns  the  Rccuinuiiition  of  money. 

Tlie  reforuiHtion  of  ihf  Riiiritual  courts,  mnl  the  exemption  ofjAitimil*. 

'  '  IWillUujil 

their  proceedings  from  the  common  usnges  of  Anglo-Saxon  hvw, a.«iifrniM 
Imd  ft  lienriiig  on  the  relations  o)  the  church  to  the  state  in  these  pniKicjr. 
wnys  ;  but  it  nius^t  nut  be  Huppoaed  that  it  was  in  itself  u  sign  ul 
any  di8|>osition  in  either  William  or  Lanfranc  to  admit  extreme 
dainifl  on  the  jtiirt  of  the  popes.  The  results  tliat  have  been 
mentioned  flowed  from  a  state  of  thijigit  which  was  now  in 
process  of  development,  and  which  attained  full  growth  far 
more  rapidly  than  they  could  have  expected,  tlu'ough  circum- 
stances which  they  could  not  foresee.  Anything  like  a  direct 
clnira  on  the  part  of  the  papacy  William  repudiated  at  once. 
Not  only  did  he  distinctly  refuse  the  demand  of  fealty  made  by 
the  legate  Uultert  on  Whalf  of  Gregory  VII ',  but  he  seems  to 
have  est'Ohli.'ihed  an  understanding  with  the  English  church 
which  had  the  force  of  a  concordat  for  future  times.  The  ar- 
rangement is  described  by  tlie  faithful  historian  Eadnier  as  a 
jiovelty,  but  it  was  a  novelty  necessitated  by  the  newne.«s  of  the 
circuinf<taucea  in  which  the  king  found  himself.  '  He  would 
not  Buffer  that  any  one  in  all  his  dominions  should  receive  the 
pontiff  of  the  city  of  Rome  as  apostolic  jwpe,  except  at  his 
commnud,  or  should  on  any  condition  receive  hi.s  letters  if  they 
luul  not  been  first  shown  to  himself  This  principle,  which  was 
abused  by  William  Kufus,  and  which  could  only  work  well  when 

'  Freeman,  Norm.  Conq.  iv.  43J-434,  Ws  traced  the  hijitory  of  Gregory'ii 
Cdrrespondeiice  witb  tlie  Conqueror.  Some  time  about  .t.ii.  1076,  tke  [mpe 
sent  a  lei;«t«  to  William  to  ask  fur  a  moro  regular  payment  ot  Peter's  )>ciicc 
antl  t<>  dciniiiid  fualty.  The  king's  answer  waa  tlui  :  after  the  greeting 
'  iialutein  cum  amicitia,'  'HabertuB  K-gatus  tuus,  icUgiuae  pater,  ad  me 
veoieiu  ex  tu.-t  ]iarto  lue  admonuit,  quatcnns  tibi  et  aaoceeaoribua  tuii 
fidelitatem  facerem,  et  de  |)ecuniA  qnam  antcceHnorca  inei  ad  Roinanam 
ecdetiain  mittere  eolebant  meliua  cogittirem.  Unum  adinixi,  alterum  non 
admiki;  fidelitntem  facere  nohii  nee  voln  ;  quia  nee  ego  promisi  noc  Bnt«> 
ctmores  meoa  antecessuribu)3  tain  id  feeiase  com|ierio.  Pecunia  tribun  fenuo 
annii^  in  Gallii*  me  ai;ente,  ne^'ligeuter  C'llleeta  est;  nunc  vem  Divina 
uiin-  ^  '  *■--■-  -  /-  :'  [  meum  rtvenio,  muni  collectam  eatperpraeaentera 
Iv^'.r  jeliqunm  eit  |>er  le^^atua  Laufranci  archiepii!cu[>i 

tijcli.  -  ,  ,  ,::iuum  fuorit,  tniDninittttur.     Omta  pro  iiubia  et 

pro  Ktatu  regnl  no«tri,  quia  anteccMores  vestro*  dlleiiniua  et  vim  pmo 
cmiaibin  rinoere  diligere  et  obedieutcr  nudire  ile*ij«irainaa ; '  Seldvn,  App. 
to  Eadnier,  p.  164  ;  Ijuifr.  Kpp.  eJ.  Gile»,  No,  x. 
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the  cliiefs  in  cliuivli  and  Mafo  were  in  tlioroujrii  concrrt.  ex- 
presses rather  than  overcomes  the  diffit-nlty.  But  it  in  a  diffi- 
culty wbick  has  never  yet  b«en  overcome ;  and  it  is  probable 
that  the  Contiueror's  rule  went  aa  near  to  the  solution  ns  any 
Rtote  theory  has  ever  done.  A  scconil  rule  wiis  this,  '  He  did 
not  snfTer  the  priinate  of  liia  kiugdom,  the  iirehbisliop  of  Catiter- 
bury,  if  he  hi«l  called  together  un<ler  his  presidency  an  nssembly 
of  biKhojiH,  to  enact  or  prohibit  (inything  but  what  was  agreeable 
Ui  his  M'iU  aud  had  been  first  ordained  by  him.'  This  was  a 
most  uecessarj'  limitation  of  the  poweM  recognized  aa  belonging 
to  the  spirit iinl  courts,  nor  did  it,  in  an  age  in  which  theii*  was 
no  di£Cord  of  religious  opinion,  create  any  of  the  e^caudals  which 
might  arise  under  more  modern  conditions,  Tlic  two  rules 
together  express  the  pi'inripio  of  the  maxim  so  well  known  in 
later  times,  'cujus  regio,  ejus  religio'  in  that  early  form  in 
which  it  recommended  itself  to  the  gnat  Chiu-les.  A  third  rule 
was  this ;  '  he  did  not  allow  any  of  hia  bishops  publicly  t<i  im- 
plead, excommunicate,  or  constrain  by  penalty  of  ecclesiastical 
rigour,  any  of  his  barous  or  servants,  who  was  informed  against 
tither  for  adultery  or  for  any  capital  crime,  except  by  his  own 
command.'  Of  this  also  it  may  he  said  that  it  might  work  well 
when  regulated  by  himself  iind  Lanfranc,  but  that  otherwise  it 
^created  rather  than  solved  a  ditHculty  '.  A  further  usage,  which 
I  was  claimed  by  Heniy  I  as  a  precedent,  was  the  prohibition  of 
/the  exercise  of  legatine  jwwer  in  England,  or  even  of  tlie  legate's 
'  landing  on  Uie  soil  of  the  kingdom  without  royal  licence*. 

Such  precautions  aa  these  show  little  moi-e  than  an  incipient 
misgiving  an  to  the  relations  of  church  aud  state :  a  misgiving 


'  KA<inicr,  Hist.  Nov.  j.  «1.  Selden,  p.  6'!.  The  rules  of  William  Rnfo* 
an  tliua  ttAted  by  AnMlin,  Rpp.  iii.  40 :  '  Exi)r«bst  ciiini  a  mt  rrx  at 
v»lunUtliliii»  mil!,  i|iiiu;  rontra  le^em  et  volunt*t«m  !><;!  '  irie 

roctitiiiliiiii  luweniitiin  pnulicreni :    luuri  tina  juasloiia  xi 

rect|<i  nut  «p|>t>Iliirt  in  Aii^lia,  nee  ill  epintolain  cl  11. ;,.... ;<  no 

iiiiSNiui  rMiiKTcni,  vvl  decrvtie  ujui  olicalinMii.  Oonoiliuni  nun  ptnuisit 
dvlrbntri  in  regiiu  <uu  ex  quu  rox  fBctiu  jkon  ptr  tredeoliii  niuiot ' 

'  Kodiner,  lli«t.  Ni>v.  v.  p.   uS  ;  '  Rex  Henriciui  an"  11- 

sueludiniliiia  jitnejiiilicium  infrrri  n«u  miiitinpnii,  ijlnTp  i.i* 

ilelinubat.'     Sec  »Uu  Fltir.  Wi),'.  A.l>.  illfi.     In   ''  to 

receive  t)ie  lei;at«  ante  froui  the  blthoiw,  ablxiU.  'J 

the  (|Ue«ti<>n  '  roinuiiinl  eonxtliu.*     Sec  aUu  t«luw,  %<•■.  in.  l.  \t\ 
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which  miglii  well  suggest  itself  cither  to  the  king  or  to  the 
thoupbtful  mind  ol'  tlie  adnser,  whu  wiw  himself  nt  the  hi.'ad  of 
ft  church  which  had  been  long  at  uneasy  anchorage  apart  from 
those  ecclesiastical  tumultn  into  the  midst  of  which  it  was  soon 
to  be  hurried.  There  is  something  Karolingian  in  their  sim- 
plicity, and  possibly  they  may  liuve  been  suggested  by  the 
eermiDating  QaUicaoism  of  the  day.  They  are,  however,  of  Their  i 
great  prospective  importance  and  form  the  basis  of  tliat  ancient 
customar)'  law  on  which  throughout  the  middle  ages  the  English 
church  relied  in  her  struggles  with  the  papacy. 

The  removal  of  the  episcopal  sees  from  the  villages  or  decayed  Benio"*!  < 
towns  to  the  cities'  is  another  mark  of  the  reign  which  is  signi-  »»«■ 

firaiit  of  change  in  the  ideas  of  clerical  life,  but  is  not  of  impor-  I 

taut  consequence.    Tlie  Norman  prelate  preferred  Bath  to  Well.s  | 

and  Chester  to  Lichfield :  he  felt  that  he  was  more  at  home  in  I 

the  company  of  the  courtier  and  warrior  than  in  the  monastery.  I 

In  the  council  of  Loudon,  a,d.  1075,  it  was  deteriniued  to  re-  I 

move  the  see  of  Sherlwrue  to  Old  Sarum;    that  of  Selsey  to  I 

Chichester;    and    that   of   IJchfield  to  Chester.     The   see   of  I 

iJorehester  was  remo'ed  to  Lincobi  in  1085  ;  that  of  Eluiham,  I 

which  had  been  transferred  to  Thetford  about  1078,  was  moved  I 

10  Norwich  in  iioi.  The  see  of  Crediton  had  bet'n  transferred  I 
to  Exeter  in  1050.  Bishop  John  of  Wells  took  up  his  station  I 
at  Bath  iu  1088  '.  But  tlio  change  went  little  further  than  I 
this  :  the  monastic  rigour  was  tenacious  and  aggressive  :  Lmi-  I 
fmnc  was  himself  a  monk,  and  allowed  the  monastic  traditions  I 
of  the  early  English  chordi  even  more  than  their  duo  weight  iu  I 
his  reforms'.  It  is  now  that  the  secular  clerks  finally  disappear  I 
from  those  cathedrals  which  remained  monastic  until  the  Refiir-  1 
matioD.  The  archbishop  seems  to  liave  been  urged  by  Alexander  tiii  catiia^ 

11  to  reorganise  the  cathednil  of  Canterbury  on  monnstic  prin-  1 
ciples ;  and  the  same  pojjc  forlwde  bishop  Walkelin  of  Win-  1 
Chester  to  expel  the  monks  from  Ms  church.  In  the  reigns  of  Can>m*  I 
Edward  the  Confessor  and  William,  the  bishops  of  Well.s,  Exeter,  tegnlur.  j 
and  Vork  atteniptixl  to  ivduce  their  canons  to  rule  by  urduring  I 

L '  Sen  W31(in«,  Couciliit,  i.  J63.  J 
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them  to  Imve  a  cdmnum  refectci-j-  niul  ilonnitory.  Tliey  wot» 
uuiible  to  enforce  the  conunaiicl.  The  institution  ol'  AuguttiuiAii, 
or  Reguhir,  oauoii6,  which  resulted  from  the  like  projectB  of 
i-efonn  wiuv  not  ndoptt-il  in  nny  Englis'h  iiithedral  until  the  My« 
of  t'arlittie  was  founded  by  Henry  I,  and  tlius  continued  Uw 
ouly  Augustijiiftn  cathedral  in  England  until  the  Kofonrnition, 
nlthough  ninny  of  the  Scottish  oathedral»  were  uiiule  Augiistiniaii 
in  tlie  twelfth  and  thirteenth  centairieg.  Tiie  abuses  of  the  rich 
foundations  by  married  canons,  who  would  perpetuate  a  here- 
ditary clericjil  cast*,  wore  glarinij ;  and  so  strong  was  their 
interest  in  both  Nnrmau<ly  and  Englniid  that  neither  legal  tior 
ecclesiastical  discouragement  could,  for  a  century  and  a  half, 
nviiil  to  extinguish  the  evil '.  The  eathedrnlR  were  at  lasl 
divide<l  lietween  thn  two  monastic  and  secular  systems  in 
nearly  equal  proportions.  Canterbury,  Winchester,  Durham, 
Coventry,  Norwich,  Ifochester,  Worcester,  Kly,  and  Bath  were 
left  to  the  monks ;  York,  London,  Exeter,  Lichfii'Irl,  Wells, 
Hcrefonl,  Lincoln,  Salisbury,  and  Chichester  were  pecureil  to 
tlic  canons.  But  the  n-forniing  prelates  showed  no  wish  to 
throw  in  their  lot  witli  their  churches.  The  birhop's  thare  of 
the  e8tat«s  was  separated  from  that  of  the  monks,  and  the 
exemptions  which  had  been  obtained  by  the  favonre<l  non- 
cathedral  monasteries  were  gra8i>ed  at  liy  the  conventual  cathe- 
drals in  oi-dcr  to  oust  the  jurisdiction  of  the  bislio])  in  the  lioute 
and  in  the  property  of  his  chapter.  Tljus  even  whon  the  seca 
were  trnnsreired  to  the  cities,  it  was  i-ather  the  oithcdral  body 
than  its  nominal  head  that  inereasiHl  in  power  and  [Kimp.  New 
ehnrchrs  rivalling  in  l>cauty  and  size  thrtso  of  the  continent 
l>egau  tu  be  liuilt,  and  hnspitablo  establiBhuents  to  Im*  doubled. 
New  orders  were  institutcil  in  cjuick  succ(>ssion.  Tlie  canonical 
reform  faili-d,  but  tlie  Augustinian  canons  giTW  up  out  of  llie 
failnre  :  every  attempt  at  monastic  development  took  ultimately 
the  form  of  a  new  rule,  and  in  England  all  found  a  ready  luid 
too  liberal  welcome.  In  many  instances  this  liberality  was 
exercised  at  tho  <'xpcnfK»  nf  the  paiish  nhurrJiea,  and  an  evil 
precedHit  was <»<tablji>li>'d  which  outlived  in  its  effocts  vrrj* mnch 
'  Rjiii.  C'»ntimr.  \<t*t.  ssvi. 
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nf  the  ailvniitAge  gained  from  monastic  piety  and  cultivation. 
But  those  nniultJ!  arc  yet  far  diBtnnt. 

102.  A  genenil  view  of  the  reign  of  the  Conqneror  snggeeta 
tbe  conclusion  tliiit,  uutwitiistoiidiug  the  Etrength  of  his  personal 
cluiriioter,  and  his  umiiiteuunce  of  bis  riyht  na  kin^  of  the 
Englisli  and  pfttron  of  tlip  fieojile  Ixith  in  church  nnd  in  state  ; — 
notwithstanding  the  detu-negs  of  his  political  designs  and  the 
dcliniteness  nnd  solidity  of  his  principles  of  iiction,  there  was 
very  much  in  the  ttate  system  which  he  initinted  thiit  etili  lay 
iu  solution.  So  much  dejieuded  on  the  personal  relations  be- 
tween himself  and  Lnnfranc  in  church  raattei-s,  that  after  their 
deaths  the  whole  ecclestiiftical  fabric  uaiTowly  escaped  destruc- 
tion ;  and  in  temporal  matters  also.  Lanfmuc's  influence  excepted, 
the  king  had  no  constitutional  adviser,  no  ])ersonal  friend  whose 
authority  continued  any  element  of  independence.  William  is 
bis  own  minister.  His  policy,  so  far  as  it  is  his  own,  owes  its 
stability  to  liis  will.  His  witan  are  of  his  own  creation, — 
feudatories  powerftjl  in  enmity,  no  source  of  strength  even  when 
they  are  friends  and  allies, — with  a  policy  of  their  own  which  he 
is  determined  to  combat.  His  jieople  fear  him  even  when  and 
where  they  trust  him:  he  is  under  no  real  constraint,  whether 
of  law  or  conscience,  to  rule  them  well.  His  rule  is  desfiotic 
therefore,  in  tpite  of  the  old  national  and  constitutional  forms 
which  he  suffers  to  exist :  it  is  the  rule  of  a  wise  nnd  wary,  a 
Sitrong  and  resolute,  not  a  wanton  nnd  arbitrary  despot;  it 
avoids  the  evils  of  irresponsible  tjTanny,  because  he  who  exer- 
cises it  has  learned  to  command  himself  ns  well  as  other  men. 
But  a  change  of  sovereign  can  turn  the  severe  and  wary  rule 
into  lavkge  licence  ;  and  the  peojtle,  who  hiive  grown  up  and 
have  been  educated  under  a  loose,  disorganised  polity,  see  no 
diffen-nce  between  discipline  and  oppression.  The  constitnlionnl 
effects  of  the  Conquest  are  not  worked  out  iu  William's  reign, 
but  in  that  of  Henry  I.  The  moral  training  of  the  nation  does 
not.  as  yet  go  beyond  cartigntion  :  the  lowest  depth  of  humilia- 
tion ha*  yet  to  be  renched,  liul  even  thiit  yiehb)  necessary  Icsnons 
of  ita  own.  It  ix  useless  to  ask  what  the  result  would  have 
!»ocn  if  th«<  finrt  Norman  king  hod  been  suci  a  man  na  William 
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Bufus :  bat  it  was  most  fortunate  for  the  English  that  in  the 
hour  of  their  great  peril,  when  they  had  neither  ruler,  counsel, 
nor  system,  they  fell  under  the  rule  of  one  who  was  a  law  to 
himself,  who  saw  the  coincidence  of  duty  and  policy,  and  pre- 
ferred the  forms  of  ancient  royalty  to  the  more  ostentatious 
position  of  a  feudal  conqueror.  He  was  a  hard  man,  austere, 
exacting,  oppressive:  his  heavy  hand  made  the  English  them- 
selves comprehend  their  own  national  unity  through  a  commu- 
nity of  suffering.  Yet  in  the  suffering  they  were  able  to  discern 
that  there  might  be  still  worse  things  to  bear :  one  strong  master 
was  better  than  many  weak  ones,  general  oppression  than  actual 
anarchy.  The  king  made  and  kept  good  peace.  The  Danegeld 
and  the  Forest-law  were  not  too  much  to  pay  for  the  escape 
from  private  war  and  feudal  disruption. 


CHAPTER   X. 


POLinCAI.   SCBVEI    OF   THE    NOBMAN   PERIOD. 

103.  Pointa  of  contention  in  the  Norman  reigna. — 104.  Title  of  William 
Rufua :  itniggle  with  the  ft-uilntorieo.— 105.  Reco({nition  of  the  rights  of 
tlie  Engliiih. — 106.  Absolute  tyranny  :  in  Church  ;— 10".  In  State, — 108, 
Acoeatinu  of  Henry  I. — 100.  Humiliation  of  the  feudatories. — 110.  Alliance 
of  king  uid  people. —  111.  Inititiition  of  strong  government  system. — 112. 
Kceleeiiutical  |iolicy. — 113.  AuceMion  of  .Stephen. — 114.  Hi*  miagovem- 
ment. — 115.  Tlie  oonaet{Oettt  anarchy. — lit!.  Soheme  of  reform. 


103.  The  political  history  of  the  Conqueror's  reign  consists  Pouuau 
nmiiily  in  the  tliiee  gri'iit  ttruggle.s  with  the  niitive  English,  the Conr] 
with  the  rehellious  earls,  and  with  the  ili.sobeclient  heir.     The  reign. 
foreign  wars    and   the    constitutional  measures  which  they  in- 
volved were  in   close   connexion  with  one  or   other   of  these 
struggles. 

Under  the  first  head  are  comprised  the  several  contests  witli 
the  Engli»h  which  either  arose  from  the  unextinguished  epLrit 
of  ri'siutance  to  contjuest,  or  were  provoked  by  the  severity  of 
the  Xornian  ministx^rs,  or  were  stimulated  hy  tlie  hopes  enter- 
t«ined  by  dynustic  partisans  that  the  ci-own  might  be  recovered 
for  tlieir  re-spet^tive  leaders.  In  1067,  when  William  waa  in 
Xomiaiidy,  the  Northumbrians  slew  Copsi,  the  iutmded  earl  ; 
the  men  of  Herefordshire  with  the  nid  of  the  Welsh  rose  against 
Willium  Fita-Oi-bern,  and  Kent,  ]»ron>iited  by  Eustace  of  Bou- 
logne, revolted  against  Odo  of  Rayeux,  In  1068  tiie  family  of 
Godwin  were  iji  imns  ;  tlie  widowe4l  GytlM  held  out  at  Exeter, 
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and  fifter  the  Biilxmissioii  of  Exeter  the  sons  of  Harold  attempted 
to  seize  Bristol.     The  same  year  Kdwiii  uiid  Morcar  raibcd  the  J 
Rtaiidni'd  of  resietaiice  in  ^Nlereia,  Ed^ar  Atheling  and  OoBpatricj 
iu    NuHhund)riii.     The   next   year  the   boub  of  Harold   nj^iuj 
attacked  Devonshire,  and  the  Danish  allies  of  Edgar  Atheliugj 
drew  down  William's  exemplary  vengeance  on  the  North.     In  | 
1070  and  1071  the  emhers  of  English  indei)eiidence  burst  into 
tlaiue  and   were  extinguished  in  the  Ken  country  ;  Edwin  lout  i 
his  life  and  Morcar  his  liberty.     The  result  of  the  disjointcti 
struggles  was  to  throw  the  whole  country  under  the  feet  of  the 
Conqueror  in  a  prostration  more  abject  than  any  to  which  his  ] 
mere  i^gressive  ambition  could  have  reduced  it.     In  detail  and  i 
in  sura  William   M-as  victoriou.s,  partly  through   the  still   un-  I 
liixikeu  force  of  his  own  jjower  as  leader  of  the  Normau  host,  j 
and  pai'lly  through  the  want  of  concert  among  his  enemies. 
Tho  family  of  Godwin,  whose  strength  lay  in  tJie  bupjwrt  of  I 
Welsh  and  Irish  princes,  had  not  a  single  priut'iple  iu  common 
with  the  remnant  of  the  West-Saxon  bouse,  whose  allies  wore  { 
in  Scothind  nud  Denmark.     Eadiic  the  Wild  might  raist-  Here- 
fordshire, but  he  was  too  far  away  to  help  the  uu-u  of  Kent. 
The  strong  and  united  Norman  force  met  them  nud  rruithe<i 
them  sejtarately.     Tlie  terrible  vengeance  wreaked  on  the  Kor- 
thumbiiau  ]>0]>nJiitioti  effectually  prevented  any  further  attempt 
at  a  rifing,  and  the  EngltEli  found  in  obedience  to  one  strong  I 
ruler  a  source  of  unity,  strength,  and  safety,  such  as  they  hod 
not  possessed  since  the  doys  of  Edgar.     They  suffered,  without 
power  to  rebel,  until  all   the  old  causes  of  division  amongBt 
thorn  were  forgotten. 

The  second  series  of  events  begins  with  the  cons))inicy  of  I 
the  earls  in  A.D.  1075.  This  conspiracy  ojjens  a  new  page  of] 
histoiy  which  possesses  far  more  constitutional  intervfet  than 
that  wliich  preceded  it.  The  sjieeches  put  by  Onlericus  Vitalia 
in  the  mouths  of  the  conspirators  give  a  clue  f  i>  the  understand- 
ing of  the  next  ceiitur}'.  Roger  of  Breteuil  and  llnlph  Ounder, 
tlio  fonner  lH>ing  carl  of  Hcrefonishirc,  the  latter  of  Norfolk  or 
EaHl-AiipIia,  were  diiicontejited  witli  tlie  ample  provi^iuii  that 
(111'  KiTuT    Itiid    11111(1. •    fur   llit'iii     iiiiil    nifi'l'     'I    itiuU'itM'iit    "T    ttwic 
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gricvnnceg,  wliicU  the  historian  elnbonites  into  a  speech '. 
Williiiin  tliey  wild  wus  n  bosiiird  nnd  had  seized  the  English 
crow  u  uurighU-ounIy  ;  lie  hivd  opiH'eased  his  nobles  in  Nonnttndy, 
despoiled  the  count  of  Murtoin,  poisoned  the  counts  of  Brittany 
and  of  tho  Vexin  ;  he  Imd  I'cfuBed  to  reward  the  followera  who 
hnd  fouj!;ht  his  hattli-s,  or  had  given  them  only  hnrron  and 
desolate  lands.  The  English,  although  they  would  gladly  have 
liad  revenge,  are  described  as  contentedly  cultivating  thtir 
da,  and  more  intent  on  enjoyment  than  on  buttle.  The  mal- 
oontents  propose  to  earl  Waltheof  that  England  should  be  re- 
etoi'ed  to  the  stJite  iu  which  it  was  in  King  Edward's  time  ;  one 
if  the  three  thould  he  king,  the  other  two  should  l)e  dukes'. 
■Wttllheof  declined  the  project,  but  fell  a  victim  to  the  suspicious 
h.itred  of  Williuni,  who  sjjared  the  lives  of  the  real  offenders. 
The  ^rounds  of  the  discontent  thus  stated  seem  to  include  three 
Iioiut« — the  title  of  the  king,  the  condition  of  the  English,  and 
the  restrictionB  ijnposed  upon  the  Normnn  vassals :  and  these 
are  tho  very  points  which  give  interest  to  the  hiatory  of  the 
Normnn  period  ;  for  a  century,  no  king  succeeds  with  undis- 
puted title ;  the  Xorman   baronage  is  incessantly  In  ai'uis  in 
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'  Ord.  Vit.  iv.  14  :  '  Dcgfner,  ut}H)te  nothui,  est  qui  rex  nuncupatur,  ct 
in  pn>|i»tulu  divinituB  tniiristrstur  quod  I>ciidi»plicet,duinlalii>  \\etn»  re<,'ni> 
1  |ir»t:sidfct.  .  .  .  Ipse  Willeliimm  Warleiigurii  Moritolii  comitem  pro  iiiio  veilto 
lexheredilavit, etde  Ncustria  penitus  eB'ii^avit;  Wnlteriuiu  Potiteeii  uoinitcm 
I£<lw&rdi  regit  nepotem,  cuiu  lliots  rixore  aua  Faleniau  buepitnvit,  et  nvftiri* 
IlKitiniie  EJinul  amboa  una  noct<3  pbrr-mjl.  Conannm  quoqae  atrenuiiwiuiiiiD 
piuulein  vencno  iiifecit.  .  .  .  Jiaec  et  nlia malta erga cognates  et  affines  aiina 
Willcliiiua  peregit,  qui  super  no*  et  compare  noctrot  adiiuu  tiiiiilia 
ir»rt<  n»u  detistit.  Noliile  regnnm  Angliae  temerc  invasit,  genuiniM 
.  Mibte  truciJavit  vel  in  cxiliam  crudeliter  pepiilit.  Su«)ct  quoque 
J  -r  qiioa  Riiper  omue  genus  nuum  nubliniatna  e«t,  non  ut  deouis^rl 

' ''-    ] 'li rMtngiilnern  tuum  in  ojus  satellitio fuderunt  ingratus 

occuiunibus  nd  mnrtem  Dfkpic  vehit  hoatea  pnniit. 

.-■Uirileii  fuudou  et   liuflliuiii  i)e[)oprilatione  de^olaton 

diinavit,  ct  eiiulem  |K«tiiiiKluin  rc'«lauratiis  avaritia  cr^nle  alwtulit  nua 

niinoittvil,  .  . ,  Ecoe niajur  p»ni  cxercitua  trau»  poutum  inorntur,  ataidui8r|ne 

.bnUiii   kcrit«r  oocupatus  dvtinotur.      Angli  «ua   4olumuio<iu  ruro  colnul, 

looOTiriia  et  potntionibua,  uoD  pneliic  intendunt,  sumiuupeni   tauien  pro 

•uor<ii  '  .ui  ultiiuiem  videre  concupiscunt.* 

'  I  nobi«  ct  iii(Jc"iiieiileT   iriliaere,  et  tertinm  (utrtem 

^'".'  ''"'■'"  potcris  Imlt^'re.    \*nluuiufleniin  ut  it'ttu^  rc^ii 

'iiodis  fiicnt  olim  fuit  temptire  Edwardi  pti^tfiini 

;  ■    \  el  duu  tint  dacei  et  aic  nubia  tribu«  uuiuei 

Jiiiljluiuui  kutijiuiuutuf  Iwuuroi.' 
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iirder  to  extend  tlieir  own  power,  tnking  advantage  of  every 
ijimrrel,  niid  running  ilieniBelveH  with  the  kin^'  or  ligaiiist  him 
on  no  principle  save  the  desire  of  strengthening  tlieir  own 
()osition ;  nnd  the  Knglish  oi-e  found  liy  t)ie  king  and  hia  I 
ministers  to  be  the  only  tnistworthy  element  in  society,  not- 
withstanding their  sufl'erings  and  the  many  attempts  made  to  | 
dri\w  them  from  their  allegiance.  Tlie  reign  of  AVilliam  Rafus 
exliiliits  the  several  elements  of  disturbance  in  open  working, 
and  throws  into  light  the  ditTerent  interests  which  liad  been 
operating  uliKciirely  and  confuse<lly  under  the  sagacious  pressure 
of  his  father's  hand. 

104.  The  questiou  of  ]>er8onul  title,  the  right  to  the  headship 
of  the  races  niled  by  the  Conqueror,  on  which  the  third  class  of  I 
his  difficulties  turn,  is  not  directly  connected  with  constitutional 
history.  But  its  bearing  on  the  i>olitical  development  of  Eng- 
hind  is  most  important,  and  in  its  many  complexities  it  touches 
the  main  sources  of  constitutional  growth.  The  duke  of  lh«> 
Normans  had  acquired  Uie  realm  of  England,  by  the  gift  of  I 
Ood,  as  he  himself  gjtid,  and  by  the  acceptance  of  tho  English 
witenagemot,  but  directly  by  the  arms  of  the  Norman  race. 
The  Normans  had  availed  themselves  of  William's  Bmbition, 
strength,  and  Hup[Josititious  claims  as  Edward's  heir,  and  had 
et>tablislied  their  hold  on  England  ;  but  William  liimsclf  they 
luid  never  loved,  they  despised  his  birth,  nnd  fe«red  nnd  de- 
tested the  very  strengili  which  sustained  them.  His  position  lu 
duke  of  the  Normans  bad  been  won  through  rivers  of  blood, 
and  by  the  violent  extinction  of  every  element  of  rivalry,  j 
England  was  the  conquest  of  the  race,  or  of  a  voluntary  naso- 
ciatiun  under  the  head  of  the  race.  But  William's  hold  on 
England  could  uot  l)e  ehakeu  without  risking  the  loss  of  Ed^ 
land  to  the  race  itself.  And  yet  William  had  most  grudgingly 
rewurdetl  their  aid  and  reluctantly  acknowledged  their  claimt*. 
Should  Enghind  and  Normandy  be  scjutnited,  should  tlie  li<«il- 
shiji  of  the  race  contintic  in  the  progeny  of  the  bastard,  or  should 
advantage  lie  taken  of  every  opportunity  of  nuitiug  either  ques- 
lioii,  tu  aocnre  raurp  independent  powrr  to  the  feudatories  and  ' 
reduce  their  kiug-dukc  to  t)io  po«ition  of  the  king-duko  of  tbo 
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Kirnclil  Ou  whatovor  plea  tiie  btruggle  arose,  the  nuun  ob- 
ject nf  Uie  Nonimu  iioblea  was  1)ie  securing  of  feudiil  power, 
nnd  llie  unayoidiible  result  of  such  n  cousummatioii  would  lie 
the  entire  enslaving  of  the  English.  Hence  it  was  that  none 
of  the  great  houses  innintaiued  a  consistent  policy;  none  of 
flieni  sincerely  Wlieveil  in  the  grounds  put  forth  as  pretexts  of 
quarrel ;  but  they  fought  first  ou  one  side  and  then  on  the  other, 

C~  Kud  purchased  promises  from  either  side  by  alternate  offers  of 
tnp][>i:>rt.  And  the  necessary  result  of  this  was  their  own  de- 
struction. In  such  a  struggle  royalty  must  win  in  the  end, 
»tul  wliidievcr  of  tlie  competitors  for  it  ultimately  succeeds 
wUl  take  care  to  make  lii.s  ]>oEitiou  s&fe  agaiiiAt  such  uncertain 
friends  and  such  certain  foes. 

The  conspiracy  of  a.d.  1075  ia  the  first  epoch  of  the  struggle  ;  r«ImII 
the  last  of  the  English  earls  perished  in  consequence,  and  the 
firht  of  the  Norman  eark  suffered  forfeiture.  The  long  series 
of  Immilintious  which  they  brought  upon  themselves  Ijegan. 
They  hud  asserted  the  right  of  the  race  and  the  deserts  of  the 
confederacy.     The  rel)ellion  of  Robert  followed  in  a.d.  1078 ;  Bsu>ui> 


uf  Bobert. 

I 


be  claimed  the  Norman  duchy  by  liis  father's  gift,  and  was  ilba  yonngsr 
Eup|>orted  by  four  of  the  greatest  barons  of  the  new  aristocracy, 
ilobert  of  Belesme,  William  of  Breteuil,  Roger  of  Bienfaite,  and 
RoWrt  Slowbray,  the  heirs  of  William's  oldest  and  most  trusted 
nliJli^terb '.  That  rebellion  was  quelled,  and  without  much 
bloodshed  or  confiscation,  though  the  king  did  not  feel  himself 
eocurc  without  imprisoning  and  disiwssessing  his  brother  Odo 
uf  Bayeux :  and  the  war  that  was  kindled  by  it  opened  the  way 
for  the  aggression  of  the  French  king  which  William  was  en- 

ired  in  repelling  at  tiie  time  of  his  death.     His  coufeesion  on  wniiiim'.* 
deathbed,  if  actually  made  as  related  by  Ordcrieus,  is  one  of  on  hit  da 
the  most  singular  monuments  of  history.     He  looked  back  for 
fifly-*ix  yeai-8  ou  Normandy,  and  recounted  what  he  suffered  al 


'  Robert  of  IWIesune  wm  shii  of  Hoger  Montgomery,  earl  of  Shrewibory  ; 
ViUiftOi  of  Jtrel«uil,  sou  nf  William  FiU-Osbem  ;  Roger  of  Bienfaite,  eon 
'""'  ■       '        '  '  "^  I '.ilbert  of  Biinune,  the  Conqueror's  (joardian  ; 

«■  and  heir  of  Bishop  liosfrid  of  Coutaocei : 

:...    .    .  ....au),  three  of  whom  had  actually  l>eon  jiuUcian, 

of  royal  lieutenaaM.     See  Ord.  Vlt.  v.  10. 
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lliv  (uintl  of  hia  eneniic*  sod  bow  be  had  repttiii  tbem.     He 

liiokiil  forwnrd  bIho,  and  augured  for  tlw  future;  lat  he  dkl 

iiol  iiUciiipt   to   do   violence   to   destiny.     Robert   mwt    h»*« 

Normmidy  ;  Williuni  ho  wished,  but  dared  not  cominuMi,  •boaid 

Imvii  Eiiitlftud;  llciirj-  ho  wa»  »ure  would  have  aII  in  tbe  end.  [ 

Hi*  i>x]HTi«<nce  (tH(,'gP8tcd  much  misgiving,  but  fumislied  no 

MH'<ui»  of  diivctinK  the  future.     He  saw  the  struggle  that  moat 

mt<u«  nK  wMUi  n»  hi«  driith  opooed  the  question'.     Ue  died  on  | 

Oii>  gill  of  S«'|>ti'Uibor,  1087. 

'I'lio  I'lttini  of  KoIktI  to  tho  whole  of  his  father's  dominions 

('•«■  (ftkt'u  u)>  by  the  restk'sa  barous  at  once:  far  the  brger 

|Mrt  Mtllioiitl  to  hiu),  es]>rciiklly  his  father's  brothers  Odo  of 

Ifai.wttx  Aiid   Hobcrt  of  Mortftin;   also  Goafrid  of  Coutanccs, 

KoUiil    Muwlirwy   luul   lloger    Montgomorj' :    indeed,   «11   the 

jaiuoM  of  Uui  (.Vuqufst  pxcept  the  earl  of  Cheater  and  William 

ul  \V*r«ttu«t '.     Willitwu  ovt-rcome  tho  opposition,  but  was  not 

j»i  k(r\vi4i  vuough   to   puuisli    it.     The  only  great  forfeituw 

«M  (\U>'ii  rturldoui  of  Kent.     Seven  years  later,  in  1095,  oaj 

atlvKipt  WM  uwde  to  gt-t  rid  .nltogethcr  of  the  Conqueror'* 

ln'iis  and  to  MiM<rt  for  Count  Stcphou  of  Aumiile,  tho  graudMO j 

oi  duk«>  Itohrrt  the  Second',  the  headship  of  the  race*. 

Ill  ;iud  wan  followed  by  cuiisidinible  but  still  cautions' 

Ici  ,  (ho  great  eiirl  Ilobert  Mowbray  of  NorthuinbiTlaud 

la*t  hi«  liborty  and  estates ;  Roger  de  Lacy  was  deprived  of  his 

'  Ot»».  Vll.  vii.  I},  16. 
|t(«lrriK»a   montinni,    M   ukini;  |i«rt  in  the  fiivt  linng  on  Robert'* 
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bundroci  and  BixU-eii  niRnors,  the  earl  of  Shrcwslmry  pftitl 
ui  euoriuouH  Rue,  Williutii  of  Eu  was  mutiluted.  A  great 
Lgap  was  already  mode  in  the  phalanx  of  the  feudatories ;  the 
death  of  William  stayed  but  did  not  avert  the  destruction  of 
the  redt. 

105.  But  far  more  important  in  principle  than  the  demo- 
lition of  the  single  feudatories  is  the  relation  created  and 
streugtheoed  between  the  king  and  the  native  English.  The 
Conqueror's  lost  wish  for  the  disposal  of  England  was  confided 
to  Laufranc,  as  the  head  of  the  witenagemot  of  the  king<loni ; 
and  Lanfranc  proceeded  to  secure  the  fiilfilnieut  of  it  in  such  a 
oonstitutiuBal  way  as  lay  open  to  him,  when  the  majority  of  the 
baxotMge  were  inclining  to  duke  Robert.  William  was  ready 
to  make  any  promise  to  secure  his  crown.  He  swore  to  Lan- 
fnuic  that  if  he  were  made  king  he  would  preserve  justice  and 
equity  and  mercy  throughout  the  realm,  would  defend  agiiinst  nil 
men  the  peace,  liberty,  and  security  of  the  churches,  and  would  in 
all  tilings  Hud  through  all  things  comply  with  his  precepts  and 
counsels'.  On  this  understanding  Laiifninc  crowned  liimiiiKl  re- 
ceived the  foi-mal  enunointion  of  the  engagement  in  the  coroniition 
oaths.  The  outbreak  of  war  immediately  after  forced  from  him 
another  acknowledgment  of  his  duty.  He  found  Lanfranc  his 
ablest  adviser,  Wulfstan  his  most  energetic  supjiorter  ;  lie  called 
the  English  together,  declared  to  them  the  treason  of  the  Normans, 
and  liegged  their  aid.  If  they  would  assist  him  and  be  fuithful 
iu  this  neetl,  he  would  grant  them  even  a  better  law  thnn  they 
would  choose  for  themselves;  he  forbade  on  the  instant  all 
lu^ost   taxation,  and  surrendered   his  hold  on  their  forests '. 
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'  '  Veten*  ne  diUtio  ootuncrationia  ium  inferret  ei  diipendium  ciipiti 

I  iiuoorii,  ooe|iit,  Uim  per  te  ijuftai  fier  (nunes  quo*  pot^nit,  fide  sacrsmentwjue 

[lAafntDOo  jinnnilt«ro  ju.-^titiiiin,  i\o<[>tit.itrni  et  niij»eric",trdiftni  ee  prr  totum 

,  n  rex  foret,  in  ninni  nejjulio  ncrvnturmii ;  (mrom,  libertatclii,  «ecn- 

ecdesianim  cuntr*  (•mnoi  lU-rennnrnni ;    nwnfm  praecrptit  atqiie 

lia  •jim  per  nninilt  ct  In  ninnibiK  nlitempertttiiruin.'     Eodiner,  Hist. 

Sot.  >.  p.  1^ 

•  Of  tti'ip  «i«v»nd  formal  »ni»»(;pni<>iit  t<>  guvem  well  we  have  four  aconantH. 

I .  V'  .|Uantmu  ad  pracaena  potiTat  N'or- 

toar.  lit,  c<|U(.'>tri  et  pedestri  licet  mediocri 

■sar>;.;.i.  ^,,i,,.i,.    .i— ,   11......^  .•(.-    l.4iitMril>ii«    omiliii  IxJiia  ,   .   .   tenderc 
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The  English  too  willingly  l>elieve«l  him.  nud.  throwing  fhi-m- 
!i«Jves  with  energy  intu  the  struggle,  bnmght  it  to  n  successful] 
issue.     The  Idiig  furgot  his  promises,  aud,  when  reminded  u( 
them  l>y  Laiifrnnc,  answered  iu  wrath.  '  Who  is  there  who  rnn 
fulfil  bU   that  he  promites  I '     L»ufnuic'a  death  reinored    hia 
best   couHEellor.  and  be  began  to  act  with  unrestrained  and 
wantfu  tymniiy.     A  third  time,  in  a.D.   1093,  when  lie  either] 
lielieve<l  himself  to  be  'lying  or  wished  to  purvhnse  a  reprieve  by 
repentance,  he  made  n  formal  declaration,  pledging  hia  fiiith  and  I 
roakiug  the  1;i^bu{l8  the  eiiretics  between  himself  itiul  hia  God, 
sending  tiiem  to  make  the  promises  for  him  before  the  altar.    A 
written  proclamation  was  made  and  sealed,  all  prisonrrs  were  to 
be  releuMed,  nil  debtw  pardoned,  and  all  oflVncea  forgiven  and  for- 
gotten.    To  nil  tlie  people  more<ivfr  were  pronusi-d  gooti  atu\  1 
holy  laws,  the  inviolable  observance   of  right,  smi  a   noTcrej 
exuu)iiiution  intu  wrongs  such  as  sliould  frijL>hten  nil  men  from^ 


(iitpoauit  K<ivac«aatrMn.'  <  1)  Simoon  of  DurliMn:  '  Hoo  andito  r«x  fceit 
convuore  Anglun  rt  oktcntlit  «a  trkditionem  Noniuummmi  et  ra^vit  at 
ail)!  Aii:iiliu  e<vient,  en  Leuore  at,  si  in  li«c  necMsitatu  «l)i  fideled  rxisterenl, 
tneliorcm  legem  tjuiun  vellent  e]ig«rt>  rii  ct>nceUeret,  el  onuieni  injuttuiii 
■oottuni  inteniixil  ot  cona««t  otunibas  tilvaa  suiis  et  venutinoein.  S«<l 
quic<]ui<I  uromikit  parro  tempore  ooitoJirit.  Angli  taineii  tiileUter  eiuu 
juvabimt  (3)  Williiun  of  Malineabiuy,  G.  R.  iv.  )  306:  '  Videns  Nor- 
nuuno*  peno  omnei  iu  unn  rabie  con^pimtoa,  An^^lo^  probf>3  ct  fort«i  vinxi 
qui  odhuo  reiidui  enuit,  inrilAtorii*  tcriptijaLCceniit;  quibus  super  injurw 
«uia  qacriinoniani  facieot,  bonaaqne  leges  et  tribtitumui  It-raiuen  llbenuque 
v«iulioncM  poUioena,  fidelitAti  huao  ubligavit  .  .  .  An^Iua  tuot  apidlftl; 
Juliet  ut  ciimpatriotM  advuoent  ad  obeddionein  venire,  ui«i  >i  <{«!  velint  lub 
nomine  Sitkimj,  quod  neqoun  Bonat,  remanere.  .\»^li  i)iii  nihil  iniaeriua 
patarent  quaiu  liujuice  Tocabuli  dedecore  luluri,  .:»<— •■^i'','  ,u|  rv|{em 
cunHuunt   et  invincibilem   exinituui   fociunt.'      (4 1  viii.    2  : 

'  Lanfr&ncum  it«i|uu  Archiepiscupum  cum  sufTraguie!'?  1  ■.  comitea, 

Angluwiue  niiturales  convi«nvit,  et  coniitu*  a<lverMi  iuruui  iw  vella  suam 
expugnuidi  eoa  indioTit.  At  illi  regem  ut  perturbatorca  paci* eomprimeret 
adhortati  aunt,  leacque  proinptiaun\o«  ad  adjuvaodaui  polUciti  sunt. 
Asglorum  vero  triginta  millia  tunc  ad  tervitium  re^  iponte  •ua  cunrene- 
runt^  regemquB  at  per6doi  prodilort*  abaqae  rtrcpectu  paniret  adnionaerunt, 
dicentes  "  V'iriliter  afre  ut  rugij  filiui  et  legitime  an  regnum  oasumptu*, 
•eounu  in  hoc  regno  aominare  omnibus.  Xonne  rides  qnct  t 
tibiquo  gratutter  paremua  t  Pansim  per  totaui  .Vlbionem  in 
r«bel1e»  d<-jice  rcg^li  jti^titia.  U»q'ip  iwi  mi-irtcm  pm  tr 
unv  iwmn".     S 

pr  ML     Det«>i 

t»t.        i  ni\-i:xi\\    m.ini    •!l    vidna  quai«   il'»Uiini    »)ii    ;.;mi.u-l    rum 
Ani;l<'ruui    rimare    liiatoriai,    invriiloqua    Mnn[Dr   Utl»«   principfbaa    tail 
.Vngllgiiui*," ' 


urnua, 
lU* 
ate 

'lida 
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cvil-tlojng '.     TliP   kina;   recovei-ed,    Jjiit    ln-lmveil    woi-bp   than 

The  acknowledgraentii  of  his  duty  were  however  not  without 
their  value.  The  cliarter,  if  it  ever  existed,  was  lost,  and  the 
Iienefitsjt  promised  were  withheld.  Theqaarrclwiththi-Church 
followed,  and  the  wretched  king  cnat  tiway  even  thu  outwurd 
ohaervance  of  morality  and  religion.  But  he  had  testified  to 
the  nation  hit"  own  duty  nnd  their  right.  He  had  revealed  to 
theu)  their  moral  and  nmterial  streiiffth  at  the  surae  time.  Fear 
of  man  and  dread  of  Qod'8  present  jud^ent  forced  him  to  the 
proniine  which  was  a  confeKsiou  of  ,ju.stice,  and  placed  uieaus  in 
their  hajxlt)  which  would  oet  their  rights  on  a  firmer  linsis  than 
the  conscionce  of  a  tyrant.  If  the  reign  of  William  Rufus  had 
no  other  importance,  it  taught  a  lesson  of  profoundly  valuahle 
consequence  to  his  successor. 

IOC.  Tt  is  not  eo«y  at  first  sight  t"  determine  exactly  the 
particulnr  raejifiircs  liy  which,  in  spite  of  his  |>rofe.«8io)is  of  giKxl 
gov<  rnmont  nnd  the  supiwiH  which  he  purchased  hy  them, 
WiUiam  l?ufus  earned  the  detestation  of  nil  classes  of  hb  suIj- 
^ject*.  The  liistoriunsi  dei-crilH'  him  as"  it  strong,  fierce,  and  ai  ro- 
'gMit  man,  ofabandonul  luiliit.s,  cruel,  profane,  and  avaricious; 
btit  their  general  declamatory  tone  hides  rather  than  reveals  the 
constitutional  grievances,  except  where  they  touched  the  Church. 


Vrlluc  of 
theae  oc- 

liicDts  of 
dot/. 


,>f  tynuta 
of  WIU 

KlltlK. 


'  Florence  sajii  ■  '  Cum  se  putaret  eito  moritunun,  nt  ei  sai  baronoji  ing- 
igeaerant,  viUm  lumii   cnrrigere,  ecclesiiu   nnu  auiplias  vendere   nee  wl 
|«emnm  |ioiiere,  t^  illiu  regia  lueri  [toteaUkte,  irrectiu  legea  destruerv  kc 
IreetM  ►UtuiTc  DiH)  |iniiii)8iu*     Eiidincr,  HLst.  Nov.  i.  p.  16  :  '  .Viiquiescit 
[  ijp«e,  t\   cytrdt*   onuipnncitis  cunct*  quae  viri    Bentcntui  tulit  Rc  foctiiruiii 
tBecnoo  UAMn  vitmn  aiinm  in  tiiaii8uetudine  et  jiisticia  aiupUus  sen'atuniiu 
ndct  in  hoc  (idem  Kaun,  vt  vades  inter  te  ct  Deum  fftcit 
.  ittenmiiii  line  T<itum  tuum  Deo  >U[ier  alt&re  mm  vice  pm- 
.......itiir   filietiim    regiViiic    «ij,nUo    firinfttur,    quntenun    cnptjvi 

Mifie  etini  in  ritniii  dununatione  t)ua  rclaxt^ntiir,  omnia  debita  tire- 
3it<T  remit tiiiitnr,  ouinen  nHc-naiontb  ante  liaec  perpetratac  indidta 
none  per)>«tuae  ubliv'i<'ni  tradantur.  Prdniittuntnr  in«nper  onini 
I  !>"tinr  ft  »aricta«s  le'^ed,  invinlabilts  observatin  jurit,  injurianim  gravid 
■I  qii  flero«  examinatio.' 

'  *  in  principio  iufinnina  Iaborio<tutque  imper»ret,  ct  ad  eon- 

•  '  '  '     iruni  mwleslior  uiitiorr  '        ''        t- 

i  fretre  luoUiua  agent'  n 

I j..~, .  s t.-. -  ^...  ejnit,  ap]iamitque  suect-d.. .........  j. ...,,-....    .|.,..;i« 

•pud  ac  latuiwet  dum  pr«neretnr  adverai*  ; '  Will.  N>wb.  i.  3. 
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We  itiny  however,  by  connmriiip  tlic  reme«lii>l  : 

I  with  wlint  if  known  of  the  Inw  nnd  custom _ 

reipi,  roriii.Roroe  Idea  of  tlie  imtai'e  of  the  tjTantiy  of  Willii 
llul'us,     H/inulf  FlnuibuiJ,  iiii  iible  nnd  unprincipled  <1' 
hnd  Wen  long  ftcquainted  with  England  ',  and  wait  restj 
no  eympathies  with  either  the  Norman  nobles,  the  iwtivo  popi 
Intioti,  or  the  clerpy,  wns  after  the  death  of  Lanfranc  Utken  bj 
the   king  into  his  confidence.     AVhether  or   not   it  is  fiiir   t< 
nscribe  to  Rauulf  tbe  sugprestion  of  the  tyrannical  policy  whid 
marks  the  reiiorn,  it  is  to  him  without  doubt  that  the  8>   '■ 
orgunisution  of  the  exactions  is  t/>  be  attributed.     He  )■ 
OS   the  king's  juBtJciar,  the  mauagenient  of  all  the  fiscal  and 
judicial  business  uf  the  kingdom,  and  seem»  to  have  exercise* 
the  functions  of  his  office  with  iiidefiitigable  zeal.     Willijim,  oi 
the  other  hand,  although  au  able  soldier  nnd  not  deficient  ii 
jiolitical  craft,  luis  left  no  tmce»  of  administrative  power  such 
mark  the  rule  of  his  father  and  brother. 

Tiauulfs  ]>olicy  eecms  to  have  Wn  to  tighten  aa  much  an 
possible  the  bold  which  the  feudal  law  gave  to  the  king  on  all 
feudatories  tem}K>ral  and  spiritual,  taking  the  fullest  advantage 
of  every  opportunitj',  and  delaying  by  uuBcrupulous  chicanery 
the  deferrainatiou  of  everj'  dispute,     In  ecclesiastical  matters 
this  plan  was  systematically  pursued.     The  analogy  of  lay  fiefs 
was  applied  to  the  churches  with  as  much  ntiiuitenesa  aa  was 
ji08.%ible.     Tlie  feudal  relation  had  been  recogni8e<l  in  the  Con- 
queror's reigu,  the  great  question  of  investitures  lieing  set  aside] 
by  the  mutual  good  understanding  of  king  and  prinmte  ;    but] 
tJie  obligation  was  libci-ally  const  nied  on  both  sides.     Lanfranc 
did  his  duty  as  a  great  noble,  and  William  contented  hiinsell 
with  the  caustitutiiiunl  claims  to  which  tlie  earlier  system  horl] 
regarded  the  archbishop  as  liable.     No  advantage  was  taken  ol 
the  vacancies  of  sees  or  abbeys  to  draw  the  n>venue«  of  tiia] 
Church  into  the  royal  trcasnry,  or  by  prolonging  the  vacancy  to' 
increase    the  accnmulatiunH  on   which  the  king  might  lay   his 
hand ;   on   the  oontrar}',  we  are  distinctly  mfbrmed  that  tbo] 
revenues  of  the  vacant  ciurohes  were  collected  aad  preserrcd  fatj 

'  Sec  C'liap.  X I .  twluw. 
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»f«  custody  for  the  new  prelates,  and  that  t)ie  electioiia  were  not 

ituiduly  jjostpoued '.     The    i'lectio:ia    were   tliemaelvcs   scnrcely 

^couoiiii-ul,  Imt  nil  difliculties  were  nvoidi-d  \>y  Luulruiic,   who 

su^^gested  the  l)est  men  to  the  king  for  tltat  furmal  uominatiuii 

which  hftd  taken  tho  phice  of  election. 

lUnulf  Fliunbard  siiw  uo  other  diflference  between  an  ecclesi-  Chureh» 

tnatod  M 

astical  and  n  lay  tief  tli&n  the  superior  facilities  which  the  first  Iat  '••»' 
Ljpirc  for  extortion  ;  the  dead  hishop  loft  no  heir  who  could 
Importunately  iu8i»t  on  receiving  tteitin  of  liis  inheritiince  :  and 
it  was  in  his  master's  power  to  determine  how  soon  or  at  what 
price  an  heir  should  be  crented  and  admitted.  Thi-  vacancies  of 
the  churches  were  prolonged  indefinitely,  in  spite  of  canon  and 
costom ;  their  property  was  taken  into  the  king's  hands  and 
admini»tercd  by  his  officers  just  as  tlie  liarony  of  a  ward  of  the 
crown  might  be ;  and  all  proceeds  were  claimed  for  tiie  king. 
Not  only  so  ;  the  lands  were  let  out  on  farm ',  a  large  fine  paid 
down  at  once,  and  a  sujall  rent  promised  for  the  future  :  the 
king  secured  the  fine,  the  bishop  might  or  might  not  recover 
the  rent.  Further,  the  longer  the  vacancy  lasted  the  le-H  chance 
there  was  of  redress  being  enforceil  when  it  was  at  last  filled 
Up  ;  the  king  could  even  grant  uwuy  the  lands  of  the  Church  us 
bcreditai-)'  fiefs  to  his  kuights,  and  refuse  to  admit  a  new  bishop 
tuitil  he  hud  promised  to  nitify  his  gifts.  Lastly,  he  might,  on 
the  Biialugy  of  the  relief  jwiyable  by  the  heir  of  a  lay  fief,  demand 
of  the  new  bishop  such  a  payment  on  entry  as  gave  to  the  whole 
transaction  a  simouiacul  coin[)lexion  '.  All  these  claims  wt-re 
contrary  to  the  terms  on  wliich  the  endowments  of  the  Church 


'  Vi.  Mklmctb.  iv.  )  314:  'Tempore  piitrU  post  ileceasum  epincnpi  vcl 

bbktii  niuncs  roditun  intc^e  ciiKUxiieUintiir,  substitnemJo  pontori  i-cnig- 

ili,  eU^'«bAnturqii«  |>er»uit;ie  ruliginuia  uierito  UiuUbileji.'     See  alio  Ord. 

Vit.  viii.  S,  who  dutincUy  ciwrgea  RAnulf  Flamlmrd  with  introdaciDg  the 

evil  ciuWm. 

'  '  All  cenauiii  primitua  abbAtiae,  dchinc  q>ifioop<ituii,  quorum  pntres  e 
rtta  ducetMTaut  nnvit«T,  *rcepit  »  rege  ct  iude  eingulis  onnis  xummaiii 
|>eCTiuUe  uon  iiiixlieiun  (wnioK'it  iUi ;'  Flor.  Wif.  A  i).  iioo. 

'  Henry'i   [irumiMi-i   in   hin   charter   prove   the   existence   of   all    these 

.cxactiona   under  hi«  brnther  :    '  Sftnctani  Dei  ecclesiam  impri'"'^  i;i.-r..tii 

,  it*  quod  Dec  rendiun,  ueo  A<i  firinam  poDiiui,  nee  iiiurtuu  '  o 

lire  rpinoojHi  «ivo  abbate  aliijuid  .'iccipiam  dp    dumiitirn  eccl'-  i-.' 

houitubut  ejus  donee  luoocMor  io  eftiii  ingrediatiir.' 
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had  been  praiitod  ;  Imt  tliey  were  in  accord  tu  ;«  it-ii.<iii  t-Kt 
witli  tlie  feuditl  spirit  iium'  iiititxluced  into  tLu  couuCry,  juiti  ibttl 
very  luct  Unit  tliey  were  madu  shuws  how  strongly  tliat  8|iint 
liiid  niude  itself  felt.     The  Church  was  opon  to  these  clftini* 
because    she    furniihed   no   opportunity  fur   reliefs.  Mnutlshif 
inarriiijjc,  escheat,  or  forfeiture '. 

107.  From   tlie   treatment  of  tlie  churches  conversely  tboi 
treatment  of  tlie  feudal   landowners  raiiy  be  inferred:   and  lL«| 
cimrter  of  Henry  1  coufu'ma  the  inference  ;  although  it  is  not 
quite  so  clear  as  in  the  former  case  that  all  the  evil  cuatoniSj 
owed  their  origin  to  tl>c  rei(jii  of  Willium  Hufus.     On  the  deatl 
of  a  vassal  the  heir  was  not  admitted  until  he  paid  such  relief 
us  the  king  would  accept';   the  amount  demanded  wsa  buiuc-| 
times  so  great  as  to  equal  the  value  of  the  property  ;  tlie  vstnt< 
Mtiglit  therefore  he  alto^'ether  resumed,  or  it  might  Ije  retaini«l| 
ill  the  king's  hands  as  long  im  he  pleased  :  and  this  shamcle 
exercise  of  power  was  aggravated  by  the  practice  of  diarvgmrd- 
in^  the  tcstumenlury  disspositioii  uf  the  vassal,  su  as  to  leave  hin 
family  ])auperi!«d  *.     The  right  of  marriage,  that  i»,  of  couseot 
ing  tu  the  marriage  of  the  daughters  of  vassals,  waH  Interpret 
to  mean  the  right  to  exact  a  ^unl  of  muncy  for  consent '  :   if  the 
marriage  in  question  were  that  of  an  heiress  or  widow,  the  Wing 
disjHjsed  of  it  without  any  reference  to  tlie  will  of  the  bride  o* 
Iniiriiiiiix-     her  relations.    The  right  oC  wardship  was  asserted  urirestrictetlly. 
iciaiiiiK.  The  amercements  for  offences  were  urbitrarj-:  a  vassal  might 

accused  of  crime  and  find  himself  liable  to  forfeiture,  or  to  givi 
such  security  as  made  him  constantly  amenable  to  forfeiture* 
Li  all  these  points  the  royal  claims  were  unrelentingly  jire*i*dJ 

'  '  He  deaircd  to  lie  tlio  heir  of  every  one,  cbuTclinum  or  layman  ; '  C'hr 
flax.  A.D.  I  lOO. 

'  Art.  1  of  Henry'i  ubarler :  *  8i  qaU ....  (nurtiiu*  fuvrit,  lictrs  aaa^ 
o<m  redimot  teimm  tuam  nicut  faciebat  twiaiwre  fmtrii  nici ;  *  Ma  Oni. 

Tiii.  8. 

'  Ke«  Wtnxyt  ciiurler,  *H..  7  ;   'Si  ijul>  liAniiiiiiii  vnl  Ituriiiiium  iiioirun 
iufinnabiUir.  sioiit  \ynti  itahtl  \«1  rlar*  (tupntmL  f>minUiift  tiukiii.  liji  (IaL 


•'   -.■■- -  -■■■ .■• 

viaiint  fiiont." 

'  Sec  int.  i  of  llunri'n  vluinvi. 
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Not  less  heavy  was  tin-  king'n  haiiil  on  the  body  of  the  iwople. 
On  them  in  tlie  first  iiibtance  fell  tlie  burden  of  the  imposts  laid 
on  tlieir  fendul  uuistcrs.  It  was  from  tliem,  by  similar  exactions 
of  reliefs,  wardehi]),  marriage,  and  forfeitures,  that  the  vassals 
raiseil  money  to  redeem  their  own  rights  :  eveiy  ■wToug  that  the 
king  inflicted  on  hie  vassals  they  might  inflict  on  theirs,  Bui 
the  king  too  had  a  dii-ect  hold  ou  them ;  he  demanded  the  old 
tribute,  the  hateful  Danegeld  :  he  had  the  |K>wer  to  insist  on 
their  military  service,  and  did  so :  on  one  occasion  Ranulf 
iTought  down  a  great  force  of  the  f\Td  to  Hastings,  and  there 
took  from  them  tlu-  money  that  tla-  shires  liad  furnished  tliem 
vtith,  the  ten  Hhillings  for  maintenance,  mid  sent  thcin  penniless 
home'.  He  took  advantage  of  the  f'imple  machineiy  of  justice 
to  tax  them  further.  Ranulf  was  not  only  the  '  exactor  '  of  all 
the  Ijusiness  of  the  kiiigdonj,  but  the  '  plaoitator '  also.  '  He 
drove  and  commanded  all  his  gemots  over  all  England  ' '  His 
management  broke  up  for  a  time  the  old  arrangements  of  the 
hundred  and  shire-moots,  making  them  mere  engines  of  extor- 
tion, 80  that  men  rather  uc(]uie>ced  in  wrong  than  sought  redress 
at  such  a  price.  It  is  ]>robable  further  that  the  assemblies 
which  met  on  these  occasions  were  turned  to  profit,  being  forced 
or  jwrsuaded  to  give  suras  towards  the  king's  necessities.  Tlie 
tiuboi'dinates  of  the  coui't  followed  the  example  of  their  chief ; 
no  moil  was  safe  against  them  \  the  poor  man  was  not  protected  by 
liis  jtoverty,  nor  the  rich  by  his  abundance ".  The  verj-  recent 
Domesday  taxation  was,  we  are  told,  superseded  by  a  newvnlu- 
Ation ;  the  old  English  hide  was  cut  down  to  the  acreage  of  the 
Norman  carucate  ' :  and  thus  estates  were  curtailed  and  taxation 
increaaed  at  the  same  time.     AVhether  the  charge  u  definitely 
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'  'Quibut  lit  innre  transirent  Heastinffitc  cniigrogsVis,  |>eciiniaiii  qii»e  data 
fuermt  ei*  lul  victimi  Knimnlfus  J'tugrflmnbitrrliit  iiracreptn  Tc\t\i  nliitulit, 
Kili'r. '  <:  (leui'iu  »>liil<>>,et  iHi.H  doiiiuiii  re|>eilAre  mandavit,  (lecuniain 

TeiX'  Minit;'  Fliir.  Wij".  A.U.  lOy^. 

'  c v.li.  1099,    Uii  the  juHtician<lii|i  in  tlie  liaiuU  nf  Kuiiiir,  nev 

Ttirllttr,  l'liii|i.  XI,  Mow. 

'  Oil  ;1i(<  riioriiiitica  of  tlie  kln|;'«  fullowcnt,  who  iiuwle  hit  progmev; 
<■  otMitiiry  n*rml)l»  the  iiinroli  t>f  »  ilevantaling  anny.  we  \V. 
' '.  H.  iv.  i{  314.  JI9;  I'julmcr,  iv.  ji.  <y^  ;  Ont.  Vit.  vilt.  4. 

■  Ui'L  Vit.  viii.  S:  •rolic1o\r,  flmp.  XI,  {|  107.  IJO,  lib. 


328 


Cowitifnfioual  Hi*t'/ri/. 


fc 


Fonat  op- 
pnaloDs. 


VVUlUm 
Rufiu, 
Aujf.  a,  tioo. 

Snooowon 
of  Htor}  I. 


true  may  be  fjueKtioni'cl,  ft)'  tlif  testimony  on  which  it  rt'Bls 
not  coiifirtned  by  distinct  Ht4kt<.'nieiits  of  (he  EiiglLsli  aiuiallrta  ; 
but  it  ift  uot  improbable  ;  oiid  the  burden  waa  but  one  of  many. 
The  forest  hiw  nr  biwlHSniii'SH  now  oomen  into  marked  promiiieiic*. 
Willinni  the  Conqueror  had  iiffoi-ested  uud  desuhtted  liirge  (erri- 
tories  for  the  chase.     His  son  made  tiie  practice  bnrdensonM  Ut\ 
baron  uud  villeui  alike ;  u  vexation  to  the  one,  destruction  uiid  ' 
extciininatioii  to  the  other.     Unrestrained  by  religion,  by  prin- 
eiple,  or  by  policy,  with  no  family  interests  to  limit  his  greed, 
extravagance,  or  hatred  of  liis  kind,  a  foul  incarnation  of  selfish- 
uess  in  its  most  abhorrent  fonn,  the  enemy  of  God  and  uiau, 
William  liufiis  gave  to  England  and  Christendom  a  pattern  of  ] 
absolutism.     It  is  only  to  be  ascribed  to  the  weakness  and  dis- 
union of  those  whom  he  WTonged  that  he  burdened  the  tiirone 
and  nation  for  twelve  long  years  of  misery. 

108.  The  great  question  whether  England  sliould  or  »hoaId 
uot  be  ruled  by  the  head  of  the  Nonnan  race  was  decided  by 
the  i)roiiiptness  of  Henry  in  his  own  favour.  Robert  contluned 
indeed  to  represent  to  the  mind  of  the  feudatories  the  jirinciple 
of  the  Conquest;  by  the  ti'eaty  arranged  at  Caen  in  A.u.  1091 
he  wax  entitU'd,  as  far  as  Williiim's  jmim-it  of  disposition  went, 
to  the  succession  :  he  had  received  the  homage  of  his  brother 
and  of  the  great  barons  of  the  kingdom,  ttjid  he  had  few  personal 
enemies.  But  ho  was  far  away  from  England  at  tiie  critical 
moment ;  his  right  to  the  crijwn  had  been  disregarded  by  hi» 
father  in  bis  settlement  of  his  eetates  ;  he  had  grievously  mis- 
managed the  goveniment  of  Normandy,  and,  if  lie  had  few 
cnemie»,  he  liad  still  fewer  friends  who  would  imperil  themselves 
for  a  prince  who  might  lie  prompt  only  to  avenge  them.  Henry 
was  on  the  spot.  The  opportunity  that  a  seeming  accident 
fiupplied  lie  had  energy  to  sebee  and  ccmrage  and  couueel  to 
improve.  The  very  suddenness  of  "William's  death  precluded 
the  jiopsibility  of  prefiaration  on  cither  side.  This  he  turned  to 
profit.  The  kingdom  was  taken  by  surprise,  and,  when  thu  , 
world  kjjew  that  William  wa«  dead,  it  knew  that  Henr)'  hod 
Mlcceoded  him. 

The  accession  of  lleurv  wut>  Imusuotud  with  as  much  duful'xjucu 
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tu  nuUoual  preoedeut  an  was  uoesible  uoniiiBteiitlY  with  his  pur-  romuutg 

•  i>f  hl«  •Ik 

(lose.     Ainung   the   few    liaraiis    who    were   in    iitteiid&nce   ou  Uon. 

William  on  tJie  dny  of  his  death  were  the  two  BeiiuniontH,  the 
«i«rl  of  Warwick  aud  the  count  of  ^[eulaii,  Robert  Fitz-Hiimon 
anil  Willinin  of  Ureteuil '.  llie  last  of  these  made  a  bold  claim 
OH  behalf  of  l!ol>ert,  but  was  oveiTuled  by  the  others';  the  form 
of  election  was  Itastily  gone  tbruagh  by  the  barons  on  the  spot ; 
and  tile  seizure  uf  the  royal  hoard  in  the  castle  of  Winchester 
placed  In  tlie  hnndH  of  Henry  the  means  of  securing  his  advan- 
tage *.  His  first  act  was  to  bestow  the  vacant  see  of  Winchester 
on  William  Giffiird  the  chancellor,  so  providing  himself  with  a 
strong  BupjKjrter  in  the  episcojiBl  body.  He  then  hastened  to  Eitotion 
Loudon,  where  a  few  prelates  and  other  nobles  were  found,  who  n.-iiion  ofl 

r.  T  •!  -1  !•  !•  ml      Honr7  I»  f 

juler  some  discussion  determined  to  accept  him  as  king.     The  Aug.  5,  iW 
seizure  of  the  royal  treasure  on  Thursday,  August   2,  was  fol- 
lowed by  the  coronation  on  the  Sunday,  August  5.     Ou  that 
dny  a   comprehensive  charter  of  liberties  was  published,   and 
Anselm  wan  recalled.     .Shortly  after  Kjniulf  Flumburd  was  ini-  uuniM- 
pnsouetl,  and  before  the  end  of  the  year  the  marriage  of  the  >•■  "oa 
king  ivith  the  daughter  of  Malcolm  and  Margaret  completed  the 
consolidation  of  the  titlf  by  which  he  intended  to  reign. 

The  election  wa«  however  no  mere  foiiii.  Even  in  the  hundl'ul 
of  Uirons  who  were  present  there  were  divisions  and  quest  iimings, 
which  wei-e  allayeil,  as  we  are  told,  by  the  arguments  of  the  earl 
of  Warwick '.  The  oaths  taken  by  Ethelred  were  also  required  Hi« 
of  Henry  :  the  form  of  his  coronation  has  been  preserved,  and  it 
contains  the  thi-cefold  promise  of  peace,  justice,  and  equity".  In 


'  Ordericna  mentioiu  Robert  of  Meulan  and  Willijuu  of  Bieteuil ;  lib.  x. 
c.  n.  William  of  Malnieobury  mentions  tbe  exertions  of  Hennr  of 
Warwick  on  Henry's  behAlf ;  O.  R.  v.  %  393. 

•  On!  Vit.  I.  14. 

'  William  'was  rloiu  on  a  ThtirMlay  and  buried  the  next  morning:  and 
after  Lo  was  buried,  the  witan  who  were  then  near  at  band  chose 
hts  brother  Henry  as  kin^,  and  he  forthwith  gave  tim  bishopric  uf 
Winchester  to  William  Giflard,  and  then  went  to  London;'  C'bron.  Sax. 
A.I1.  1 100. 

*  *  In  regem  clertus  est,  nlit|uautiK  tainen  untv  coutrovcrsiis  inter  pro- 
ocre*  ii.'ii^ii;.  ..i.u ill..  annittmU:  niaxime  cuuiite  Warwioensi  Henrico;' 

w.  •■  ,,. 

'    i  dily.  pp.  245,  330:  Maekell,  Mon.  Rit  i!!.  :.,  1^. 

The  uatii  i*  H>  iuUuw*:    '111  Chritll  Xnmine  promittu  haec  tria  tiu|iulu 


53° 


CotufHulioHal  Hiiloiy. 


[Cl 


Umfj  I, 


«rth« 


the   letter   written    by  tlie  iiewly-cinwiied    Icing  to   Anselm    tod 
rernll  liini  to  Eiigliiud  iiiul  In  nccouiit  for  the  rite  of  coronation  I 
being  jierfoimed  iu  his  ubscuce.  Heury  states  tkut  he  liiut  liernl 
chcoeii  by  the  clergy  auH  people  of  Euglaud,  and  repeats  to  tho] 
archbishop   the  engagement   thiit   hit-   brother  hikd    mnde   with] 
Lnnfranc  :   '  Myself  and  the  people  of  the  whole  realm  of  £flg- 1 
laud  I  commit  to  your  counsel  and  that  of  those  who  ou^bt  with 
yon  to  counsel  me  '/     The  undertaking;  to  govern  well  was  made 
not  only  with  the  archbishop  as  the  first  constitntioual  adviser 
of  the  crown,  but  with  the  whole  nation  :  it  was  emliodied  in  • 
tluirtor  iiddrc8fied  to  all  the   fuithful.  and  attested  by  the  witaii  \ 
who  were   present,  the  ]>nncit7  of  whose  names   may  p«riui|i6 
indicate   the  wnall  uumlier  of  powerful   men   who   luwl  us  yet 
adhered  to  liim.— the  biehops  of  Ixindon  and    RocheBtcr,   the 
elift  of  Winchester,  the  carls  of  Warwick  and  Xurtliauipton,  Uttd 
foiir  Imrous".     Tlie  form  of  the   charter  forcibly  declorcH  th«  | 
jrroujid  which  he  was  taking:  'Know  ye  that   by  the  mercy  of! 
God  and  the  common  counsel  of  the  barouti  ol  llie  wlioje  realm 
uf  England  I  have  lieen  crowned  king  of  tlie  Muue  realm '.'  The 
abuses  of  the  late   reign   arc   sjiecificd  and   forbidden   for   the 
future.     The  t'liuivh  ix  inadt-  free  from  nil  the  unjuHt  exactions;  j 
and  the  Itiugdom  from  the  evil  cu>tuni!)  :  to  the  English  |K«ople  \ 
art*  restored   the  laws  of  King  I-klward  with  the   Concjueror's  | 
amendments  ;  the  feudal  innovations,  inordinate  and  arbitnuy  I 


ChrisUann    inihi   nubilitu.     In   |>rimu,  iiie   |>ni«v<>j>turum   et   operam  |>n> 
vhilms  iiiipeiiinruni  ut  ecrlni.t  r><n  et  nmnu  |K>pulua  fhriallnnan  venMn 
p*ooin  Doilro  orbitrio  id  omtii   tempore  xrvel  i   (Jiuil   at  nkinicitatn  «>t 
oinne«  iniquitato  otuniljua  ^rikdibuit  intcHirim ;   tertluni  nt  in  omniba*  .' 
judifiii  ftti|i>ilnt«iii  el  iiiiKericorduuii  ;  iil  luihi  et  vobii  indulg«a(  | 

Suaiii  mUcric'inliaiii  cleuieiis  el  niiaer  , '  nee  idiove,  p.  164. 

'  It  i>  printed  Rinnns  An»clii  '  1.  K|i   41  ;   '  "'  1)»1 

acler  >  ct  ft  popuUi  An^'li&c  cU'  invitui  pr  '»tn 

t«i.  r-'i- .^...-..•.^   . ;, ;  \\%e, 

q.,  .«• 

t»t  _  _  ,  ,  ■    tinii 

rpffiii  AugiJHu  (Kmiijiim  tnu  eoruiiK{'ic  wiwilii)  qui  t«in»n  uibi  cunaolan 
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reliefB  and  auicrcemeiiU,  the  aliuBe  of  the  rij^hls  uf  wardsbi]i  luiJ 
injirringc,  tlic  di-sjiotic  interference  with  tcstanienturf  disjui^itioji, 
ttll  of  which  luul  hceii  cunuuoii  in  the  lust  reigu,  uro  ri'nuunccd ; 
and,  •«  a  special  boou  to  tenants  by  kniglit-service,  their  Ae- 
niosne  lands  »ro  freed  from  all  demands  except  service  in  the 
field.  To  the  wiiulc  nation  is  promised  peace  and  good  cuiu- 
age :  the  debts  due  to  William  Bufus,  and  the  murtler-fineii 
inaimrd  before  thi>  day  of  coronation,  are  forgiven.  But  the 
forests,  as  they  were  in  the  Conqueror's  tinie,  are  retained  by 
the  king  with  the  common  consent  of  his  barons '.  Perhaps 
the  moist  significant  articles  of  the  whole  document  are  those  by 
which  he  provides  thiit  tiic  benefit  of  tlio  feudal  concessionB 
»liall  not  be  engrossed  by  the  tenants  in  chief:  '  iu  like  nuinuer 
thttll  the  men  of  my  barons  relievo  their  lands  nt  the  hniid  of 
their  loi'ds  Ijy  u  juHt  and  lawful  relief;'  *  in  like  numner  I  enjoin 
tltat  my  barons  retitrain  tlieniselves  in  dealing  with  the  .Mons  and 
danghtei »  and  w i vet  of  their  men  ".'  The  rights  of  the  i-la^-scs 
that  had  taken  the  oath  of  fealty  Us  the  C'on<|uerur  at  Sulisbuiy 
nre  thus  guardecU  and  Heiu'y,  whilst  attempting,  by  granting 
special  Ikjous  to  each  order  in  the  state,  to  securi'  the  good-will 
uf  idl,  definitely  conniiitn  hinit<elf  to  the  duties  of  a  national 
king.  He  was  the  native  king,  born  on  English  soil,  sou  of  the 
king,  not  merely,  like  RolK-rt  and  William,  of  the  duke  of  the 
Nonnans,  The  return  of  Anselm,  the  punishment  of  Flumljard, 
and  the  royal  marriage '  were  earnests  of  wliat  was  to  result 
from  the  government  wd  claimed  and  so  inaugurated. 

'  Art.  to:  '  Fi>re«U« cnmtnuni  conaensn  b&ronuni  mromni  in  inniia  men 
retinul,  (icut  pster  uit;us  eaa  habnit.' 

'  Art.  J  :  '  .Similiter  ct  liominea  baronum  mennun  jiuta  at  IcgitimA  rele- 
VKlluoa  relevabunt  terras  •uiu  de  dominu  luis.'  Art.  4 :  *  Kt  iiraecipio 
qiiiK]  tmronea  iiiei  umiliter  «c  contiuoant  erga  iilio«  ot  filias  vul  uxores 
liomiouu  luorum.'  Compue  the  words  of  Charles  the  Bolil  in  the 
Capitulii  St  Kienii.in  877  :  '  Voluranii  atque  pmempiiuus  at  tain  epincopi 

c|iu>.it:  -'  '    •        •    •  ■  ■•  ■■  -•  turi  iideli.«  nixtii  hiio  «;•»  liomiQca 

•tin*  .'.  i.  5S7. 

■   '  vull  iinirhnn  the  politi(^aI  importance 

.  iillboUKh  it  kept  Kii^'liiud  und  Scotlmidiii  ponce  fn:  neiurly 

itud  to  «  oortiiiu  extent  tcndrtl  t<)  restore  the  natioiMlity  of 

Thul  tlip  Utter  |>i)int  wm  not  overlooked  at   tliu   time 

ai  >ViUi»tn  i.f  M»linc«liury'»  itory  that  the  Noriiiiui  b»roii» 

.iui»ion  iif  Ihr  kiiii;  und  iiuieu  lu  (i.Mlric  and  (Jod^ifu.  G.  K. 
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111!).  But   these  measures  bod  Kcaively  lieeu  completed   wheu  | 
duke  Kobei'l  returned  from  the  Holy  Loud;  the  echoes  of  tbej 
investiture  controversy  iii  the  empire  were  already  aoondljig  in  | 
the  distauei',  ajid  the  great  feudatories  in  Nornmiidy  its  well  na  ' 
in  Eugland  were  jireparing  for  a  trial  of  strength.     The  ijunrrel 
with  Robert  broke  out  early  ui  A.D.  iioi.     Henry  threw  him-  | 
self  on  the  support  of  the  English '.  Robert  availed  himself  <if  1 
the  discontent  of  the  feudatories  and  invaded  England.      Rat 
when  the  armies  stood  face  to  face  the  brothers  saw  that  the 
fniits  of  victory  must  fall  to  those  whose  strength  would  l>e  tli« 
destruction  of  the  victor,  and  tiint  the  time  was  not  come  for  a 
xtruggle  which  would  make  either  of  them  supreme.     The  cooot 
of  Xeuliui  jirojxised  peace,  and  peace  was  made     Robert  i-ecog- 
nised  Henry  as  king  and  released  him  from  his  fealty.     Henry 
undertook  to  pay  Robert  a  heavy  pension,  and  rertored  to  hhn 
the  CVitentin.  the  Norman  district  which  he  had  purchased  of  ' 
I  him    ill    his    great    necessity.     In   a.d.   1104  the  (juarn-l   ma 
nnewed.     lioWrt  liad  again  proved  himself  to  be  neither  win 
enough  nor  strong  enough  to  govern  the  Nonuans,  luid  Henry 
ap|M-are<l  in  Nonnundy  a.'^  u  deliveixir.     Itut  again  the  struggle 
was  settled  without  l)io<id>-hed.  Roljert  transferred  to  bis  brother 
the  homage  of  the  count  of  Evreux  and  Henry  was  satiafied  *. 
The  next  year,  finding  his  Norman  estates  imjieriUed   by  the 
irrepressible  allien  of  Robert,  he  again  crok^ed  the  sea  and  added 
Caen  and   IHtiyeux   to  his  possessions',   leaving  Robert  ou  hia 
return  destitute  alike  of  funds  and  supporters.     In  a.d.  1106 


'  '  Licet  iirlnulpibiu  do6cientibiu  jiartM  ejus  aolidaa  maunlMUit,  qira* 
AuK-liiii  arcliii'|iiKO|<I    cum   cpUcopii   taia   siuiul    ft   uinniuui    AtiKldrain 

tutaVuttnr    f»v<ir.     <juaiir>i|>tcr  ii«!!«  pniviiidalioiii    fidei    gmtii«    »t  •»Inti 

(irovidun,  pleruMiquv  euncxM  oireuienf,  lioceliat  qiinmodo  mi'  nm 

elndcnteii  clv|>coa  oliJc«t<irent  »t  ictui)  rrmittcrcnt:  i|uo  uHV'  i:.>ui 

voliF  pujiokui  deiposcemit,  in  nullu  N'  >  ^U 

G.  K.  V.   f  jyj,     '  VcnermbiJis  AtiJi.:  ■>pi 

et  HMuite«  cuiu  ncro  clero,  ol  fi-ou'  id- 

lukorrbuit,  ot  pro  ejus  lalutc  ri-  i!  ,  n    •'  !ior 

onvhaiit.  .  .  .  Oiiinca  qun<)iie  Aii;.i  •!'                            ,  ojI 

mjfit  Adrlit«l«  pcrntitcnmt  pro  ■11:1  •  .c  "otu  optAVfriiiit ;  Uml. 
Vit.  T.  18.  Sve  liHi  Ihn  iijMwoh  ll^'  ri)  .  ,  in  I  loA,  twfure  thw  cMtl- 
paign  (if  Tt-iir)ii>)>nu,  in  M.  P»ri«  ,ed.  LuarU;,  u.  lit. 

'  U^.l.  Vit«i.  10. 

'  I'lor.  \Vij{.  ,i.i>,  1 105  ;  Ord.  Vlt.  xi.  17. 
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H<)lN<rt  mndo  lui  utteni|jt  to  avert  liis  fiiml  fnll,  nnd  visiteil 
Eiif^lnnil ;  Imt  it  was  in  vbiji,  Henry  followed  him  home,  anil 
the  hattle  of  Tenchehrai  in  the  summer  of  the  same  ycnr  mmle 
bim  supreme  in  Nonuandy  as  in  England '.  The  point  at  isBue 
from  the  beginning  hud  not  lieen  the  English  crown,  but  the 
power  of  enforcing  obedience  on  those  Noinnan  barons  without 
whose  submia«ion  neither  country  could  be  at  peace.  From  A.n. 
1106  tn  1 1 18  the  struggle  lay  between  them  and  Heurj-.  In 
the  latter  year  the  young  heir  of  Normandy,  with  the  aid  of  the 
Idog  of  France  and  the  countB  of  Flanders  and  Anjon,  made  a 
bold  ftrolce  for  hie  rightj,  which  was  defeated  by  the  polioy  nnd 
go(j«l-fortuui'  of  his  ijnclr '.     Again  in  a.d.   1127  his  niimc  wiis 

Emade  tlie  watchword  of  a  renewed  struggle ' ;  bat  liia  early 
dealli  «ft  Henry  ut  rest,  and  for  the  reniiiinder  of  his  reign  he 
ruli-d  witbout  fenr  of  a  rival.  In  England  \m  pOAitiun  hml 
liecu  determined  since  the  year  1 103  :  but  the  battle  which  was 
fought  out  on  Nomion  soil  concerned  the  kingdom  Bcnrcely  less 
cioeely  than  the  duchy,  and  every  step  was  mnrked  by  an  nd- 
Tanee  in  the  consolidation  of  the  royal  power,  by  the  humiliation 
of  some  great  vassal,  or  the  resumption  of  some  great  estate. 

The  process  was  begun  immediately  af\or  RoIkti's  depiirture 
in  K,V.  I  lOi.  Robert  Malet  and  Bol>ert  de  Lacy  forfeited  their 
great  estates  in  Yorkshire  and  Suffolk  *.  Ivo  of  Grantmcsuil, 
who  has  the  evil  reputation  of  In'iiig  Ihe  first  to  introducf  the 
horrors  of  private  warfare  '  into  Engluud,  wub  Fuffered  to  go  on 
pilgrimage,  having  divested  himself  of  all  his  fiefs  in  favour  of 
the  count  of  Mculau.  RoWil  of  llele«nie,  i-nrl  of  Shri-wiibury 
Bud  Arundel  and  count  of  Ponthieu  and  Alencon,  wa«  nutuniuDMl 
to   nus'wer  an   indictment  of  forty-five  articles  in  the  king'* 
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'  Flnr.  Wig.  A.n.  1106. 

'  Ht-n    M';n«     ed.  Sa»ile),  foL  118;  Ot.1.  Vtt.  lii.  I 
'I-  ii.  45. 

*  '  I.      ni<eri  <1«  Lu7,  tlu*  btbcraf  BotrH,  ImI  ft>4  ■»»«* 

in  tlie  1  '..ii.t^uy  SaiTcy ;  Robot  Malvt  hwl  Jif  fai  IMMk  ;  Oafrf.  T 
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cuurt  '.  He  wni  tlu-  son  of  Rogi-r  ol'  Montgomery,  tho  ('on 
quei-of's  Trtend,  and  lind  been  in  aims  on  the  Ride  of  dnl 
Robert  in  the  IsBt  two  reigns :  he  was  an  utterly  lelfuh  tyi 
of  the  worst  feudal  stamp,  cnicl,  ikithless,  and  oppressive.  \l\ 
determined  to  resist,  fortified  his  castles  of  Shrewsbury.  Bridg 
north,  and  Anindel,  and  waa  only  reduced  by  the  king  bimfell 
who  brought  the  whole  force  of  the  nation  against  him.  Hi| 
life  was  spared,  but  his  English  domains  were  confiscated ' 
he  retired  to  Nonuandy,  where  he  lived  to  do  more  mischii 
still.  His  downfall  was  rcgardrd  by  the  English  with  prci 
delight :  the  cry  was,  '  Rejoice  King  Henry  and  thank  the  l^or 
God,  for  you  bcciune  a  free  king  on  the  day  when  you  coDi|uer 
and  banished  Robert  of  Beletme '.'  He  hiul  not  however  y< 
accomplisheti  his  destiny.  Having  helped  to  promote  the  inr* 
sion  of  A.D.  1 104,  and  tried  to  make  a  Heparate  pence  in  x.t 
1 105,  he  escaped  capture  at  Tenchcbrai  and  submitted.  Bat  oj 
A.ii.  111.*  he  rei)ellcd,  was  arretted,  and  reniaitud  captive  onti 
his  dearh  '.  .\mong  tlie  forfeitures  of  a.O.  i  102  waa  also  th»t 
■Williani  of  Warcinie.  earl  of  Surrey,  who  however  was  aftmvanl 
rettorcd  ' ;  Arnulf  of  Moiitm'oiuiM'y,  loitl  nf  Pembroke,  and  Rogo 
of  Poictou,  lord  of  Lancaster,  shared  the  fate  of  their  brothe 
Robert  of  lieletme  in  A.D.  1103  and  lost  their  English  fiefs' 
luid  thus  fell  the  greatest  and  mos-t  thoroughly  rcprescntative  1 
the  Conquest  families. 

From  A.U.    1103  onward*  the  Imttle  of  Englith  liberty 
fought  in  Normandy.     The  penalty  for  rebellion  there  took  the 
fi^rin  of  confiscation  of  the  English  fiefs  belonging  to  the  rebeli 
and  each  rising  left  the  king  richer  and  stronger,  the  feudatorie 
more  and  more  depressed.     Of  the  great  familiea  «bicb  wet 

*  Ofil.  Vit.  xl.  3  ;  Klor.  Wig.  a.u.  iioi,  iioj. 

•  Or.1.  Vit.  jf.  3. 
'  Onl.  Vil.  li.  3  :  '  G»lide  ret  Heiirice,  Dominiquo  Dtn  gr«tiMI_ 

tu  lifxre  coctiiBti  rognaro  -x  •'"•>  n.v.Ilv-rti,i.i  ,\iy  BeUnno  vicditi  ct  ds  f 
ri-jmi  Ini  exjiulisti." 

'  Hen.  \Uinl.  f..l   JI7  Or.1.  Vit  «,  iS ;  »(.  I. 

'  l)rJ.   Vit.  xi.  3,     Kogoi-  wf    roioUm  liiwl  jijS  ni>o>ir«   in  tho    fioinc 
il»y   Survey      Iff*  liBtl    grwkt    purt   of   Ijincaaliirr,   »n>l  w»»   firil   of 
I  r  Inrtla  of   Lnnrutvr.     Duth  th«  broOltrv    Mv   imllaal  c 

'  '  \.  c.  14.     .\mnir«  A«f  wiw  the  cMtle  of  Pmnbrok* 
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cnd«wc<l  mi  both  sides  of  the  chanm-l,  the  onrU  of  Chester  nlone 


(h< 
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w«fre  iin»wervn_ 
Beaumuiits,  lifter  the  tieuth  uf  Count  Robert  of  ^[elll(tIl,  fell 
away;  olthough  the  enrla  of  Leicester  and  Warwick  remnincd 
fiiilhrul '.  But  Henry's  cautious  sluteHuiajiEhip  led  him  to  nuike 
ma  important  distinction  between  the  Xorinan  and  Eiigli^rh  fiefs. 
In  the  latter  case  he  enforced  entire  forfeiture,  whether  the  re- 
bellion had  taken  place  on  Normau  or  on  English  soil.  In  the 
funner  he  cont^'uted  himself  with  retaining  and  garrisoning  the 
castles  of  the  delinquents,  so  as,  without  rendering  them  des- 
perate, to  deprive  them  of  the  means  of  being  dangerous.  In 
accordance  with  this  policy,  he  abstained  from  contiscating  the 
Norman  estates  of  Robert  of  Belesme,  and  on  the  close  of  the 
war  in  1 119  he  allowed  his  son  William  Tnlvas  to  possess  thcni 
»B  hiii  father's  heir,  but  withheld  the  ciistles  '.  An  exception  to 
the  rule  however  wns  made  in  the  cases  in  which  rebels  were 
members  or  connexions  of  the  ducal  house  :  the  count  of  .Mor- 
tftiji,  the  kujg's  cousin,  and  Eustace  of  Breteuil,  his  son-iu-law, 
forfeite<l  nil  their  eetatos* ;  but  in  general  Henry  seems  to  have 
thought  thjit  it  wa«  safer  to  keep  a  material  hold  on  the 
tmton.  than  by  driving  them  to  extremities  to  throw  them 
into  the  hands  of  the  king  of  France  a^  suzerain,  or  nrray  them 
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'  Earl  Rol>en,  wbo  died  iii  1 1 18.  li-ft  twin  souii,  Roliert  eurl  of  Leicester, 
and  Walerui  count  of  Kleulan.  The  latter  tuuli  up  »rmd  oi^iiut  Heary  iii 
1 1 33,  and  was  im|>rii<oned.  Henry  earl  uf  Warwick,  brother  of  Hubert  (, 
ili«l  In  1 133  ;  Ilia  doii  J{ii>!er  vim  now  earl. 

'  Thi«,  M  I  have  remarked  more  than  once,  tvus  nne  of  the  great  featurea 
of  the  royal  jMjlioy  in  Noriiu»niIy.  AMi.jt  .Sugor  says :  '  Kero  omne*  torreo 
'  u>]ue  f>irli!uinia  contra  Nurmanuia'',  <|UAe  pan  e«t  OallLie,  ant 

>  fecit,  ant  iUM  iutruileuK  et  de  pruprio  aerario  procurana,  aut  ti 
.l.i  ..L«o  c-^-cnt  propriae  vohinlati  iubju),'avit ;  Vit.  Luduvict  Groaai,  §  Ij; 
OnL  Vit.  iii.  15. 

'  Ord.  Vit.  xi.  31.     Eaatace  of  Breteuil  received  a  penaion  in  lieu  of  hia 

flef  Ibid.  xii.  12' ,  and  Breteuil  was  given  to  Ralph  hia  cousin,  aon  uf  Ralph 

loader  ^aec  above,  p.  il6.,  whose  daughter  nmrrieil  earl   Robert    II   of 

■ter.     Thia  irutaneo  ffhowa  the  extreme   reluctance  of  the   kini;  to 

awli  a  irrcat  t^ef  in  Xoruiandy.     Breteuil  hud  belonL;e<l  to  WiUiaiii 

*'      ■     ■    "'ir;  his  two  »on»  divide<l  hir4  iidieritance;  Roger  hnd 

rl  lie   lost   iu   1075  :    NVilliaui    ha<l  Breteuil,  but  died 

H-^iin  T  luljudged  the  fief  to  Eustace,  a  natural  aon, 

Pwhum  he  II  hter  Juliana.     But  lhe(iuader>,  offAprin^ 

'of  llie  fauii  lill  claiiueil  In  the  female  I'ne,  and  ulti- 

niattly  ubljuiied  fitetcuil. 
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Oil  tbp  side  of  Itie  lirother  nnil  nephew.  In  En^lnnrl,  wheiv  hif 
title  W1I8  Dot  reaUy  endauffered,  he  could  act  differently,  neul 
employ  the  grcnt  territories  whii-li  he  acciun\ih»ted  in  Ihe  cudnw^ 
ment  of  a  new  and  more  fiiithfiil  race  of  vassals.  The  seizur 
and  retention  of  the  Norman  castles  is  thus  the  sup])lenient  ta 
the  measure  of  reducing  the  power  of  the  feudatories  which 
England  was  carried  out  by  confiEcation. 

The  critical  conjunctures  of  Henry's  reign,  after  the  battle  i 
Tenchebrai,  are  the  rebellion  which  followed  the  death  of  the  count 
of  Kvreux  in  a.d.  i  i  i8  ',  the  loss  of  the  heir  in  the  terriblr;  ship-^ 
wreck  of  a.d.  i  120,  and  the  revolt  of  Count  Waleran  of  Mcnlo 
in  A.D.  J 1 23'.     Tt  was  not  until  a  few  years  before  his  ilcnihl 
that  he  saw  himself  free   from  a  competitor  in  the  duchy  ut'l 
Normandy,  and  his  last  years  were  embittered  by  the  uuuertiunly 
of  Ihe  succession.  By  compelling  the  barons  and  bishops  tn  Kwrarl 
fealty  to  Matilda  and  lier  infant  son ',  and  by  throwing  mor 
and  more  ndmiiuBtrative  power  into  the  hands  of  those  servaut 
on  whose  fidelity  he  most  confidently  relied,  he  probably  did 
that  could  Ik>  done  to  avert,  the  evils  tluU  he  could  not  fail 
foresee.     Ue  had  however  himaelf  set  au  example  which 
HucccNs  bad  uinde  too  tempting  for  the  faith  of  the  generation 
that  followed  him. 

110.  A  double  result  attended  the  fiolicy  which  tho  love 
power,  aided  by  circumstances,  thus  forced  upon   Henry.      R< 
found  himself,  as  he  hud  from  the  first  day  of  his  reign  fores<>enJ 
compelled  to  seek  the  supiKtrt  of  the  native  English  ;  and  tli 
necessities  of  governuient  called  forth  in  him  the  exercise 


'  The  leader*  in  iiiS  u-ere  Hugh  de  Gourn»i,  Steiilwn  uf  AuouUe^ 
Eu8t»oe  of  Bretcui),  Richer  de  I'Aigle,  Rob«<rt  of  Neuf loarg  rum  of  ~ 
Henn-  of  Wurwiclc,  and  Henry  coant  of  Eu  ;  Ord.  Vvt.  xii.  1,  ThiA 
fnithnil  were  Richaid  earl  of  Cherter,  and  hi*  iMU>tn  uul  aucceworj 
R«ntilf,  Ritlph  de  Conches,  William  4>f  W»reiini«,  VVilliau)  of  Uuuiii* 
William  of  TankerviUe,  Walter  (JitTurd,  and  Nigel  and  William  of  Albiol^ 
Ibid.  xii.  14. 

*  Tlie  leaden  of  thi«  revolt  were,  beaidea  Walonn,  who  atoned  for  it  b]r 
a  captivity  of  Bvu  yaan,  Williaoi  of  Roninar,-     wli.i  h  i,l   il,\iiii» 
county  of  Linouln,  Uugli  ilc  Muntfurt,  wlm  wn 
Henry'e  life,  Hugh  i>f  Neufchiitel,  Williaoi    1. 
Pain  of  Giamn  ;  Ord.  Vit.  xii.  34. 

•  8m  tniap.  XI.  t  1 18,  1irl"w. 
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grent  administrative  wigncity.  Of  the  former  point  the  contem- 
poroni-  historiaiiB,  especially  Ordericus  Vitalis,  uftbrii  nbundant 
illustrafjon.  Not  only  was  Henrj'  daring  the  greatest  pnrt  of 
liis  reign  in  the  closest  alliance  with  the  derffj'i  '>ut  the  English 
people,  who  saw  in  the  clergy  their  truest  friemU  utid  champions, 
uniformly  supported  him.  In  the  dangers  of  Robert's  invasion 
in  A.I),  iioi,  when  the  count  of  Meuluii,  alone  iimong  tho  greiit 
!neu.  kept  faith,  Anselm  with  tho  clergj'  iiuil  people  adhered 
firmly  to  the  king  :  •  repudiating  the  claims  of  the  other  prince, 
they  were  constant  in  their  fidelity  to  their  own  king,  and  there- 
fore they  were  desirous  enough  to  enter  the  struggle '.'  Their 
joy  at  the  conclusion  of  peace  is  contrasted  with  the  disgust  and 
dismay  of  tlie  feudatories.  In  the  struggle  with  Robert  of 
Belcbiue,  when  the  Uu'ons  were  anxious  to  iutercode  for  their 
champion ',  the  scale  wae  turned  in  favoar  of  strong  measures 
by  the  voice  of  the  native  troops  ;  and  the  congratulations  which 
the  chronicler  puts  in  tlie  mouth  of  the  people  show  that  in 
some  quarters  at  leoat  the  real  bearing  of  the  conte.it  was  duly 
ipreciated '.  Tlie  nation  had  aii-fpted  Henr>-  as  they  had 
epted  the  {!"onqueror  and  the  great  Canute  before  him.  And 
Henrj-  showed  himself  to  a  certain  extent  grateful.  He  restored 
the  working  of  the  local  courts  '.  the  hundred  and  the  shire,  as 
they  liud  been  in  King  Kdward's  lime.  He  granted  to  the 
towns  Buch  privileges  as  in  the  awakening  of  mnuicipal  life  they 
re  cajiable  of  uning  \  He  maintained  gimd  i».'ace  by  i^evere 
id  eveu-hunded  justice  ;  and,  by  strengthening  the  hands  of 
Anselm  and  the  refortning  prelates  who  Buccecded  him,  he  did. 


'  8«e  kboTC,  p.  33},  uote  i. 

'  'Conaulei  Bntein  et  primoreii  rcgi  una  convenerunt  .  .  .  diceliant  enim, 
*'8i  rex  miigmficiim  comiteui  vtolenler  unbetferit  iiiiuiaquc  iwrtinacia,  ut 
conktor,  eiim  cxliercditaverit,  oninea  not  ut  iiul>ellea  anciUss  ainodo  con- 
onlrabit."  .  .  ,  Paceui  igitur  inter  ei>«  nlmlxe  aeramus  ut  hero  comjiarique 
Dostro  1.-  •■—  r  riciainus,  et  sic  utrumqiie  pertiirbntiones  tedAndo  debi- 
torom    :  )tiui>.   .   .   .    Tunc  in  qaodarii   pruximo  collr  tri.i  millift 

IM^fenai..:  —  ;  :u  xtxliiint  et  optimatuui  moliminit  !«tia  iatelligentct  ad 
ngem  rocifenuido  clAui.-tlMtut,  "  Domine  rex  Heorice  noli  proditoribua  iati< 
«T»dere ; " '  f>d.  Vit.  xi.  3. 

'  See  above,  p.  334. 

'  Select  <  'liartvp>,  (i.  i>i;.     .See  below,  ( Tiati.  XI. 

=   ItiJ.I    pp.  104    loR.     See  l.cliiw,  Cljivp.  XI. 
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after  the  arrangement  of  the  question  of  iiiyestitnre,  win  to  hiaj 
Bidt'  the  most  stable  element  of  natiounl  life. 

1 1 1 .  In  the  second  place,  hia  circumstances  called  forth 
ilifplay  of  gi-eater  constructive  power  than  hud  beii'  ■  ven 

by  his  father.     Henrj-  was  fully  awake  to  the  inij 
governing  England  with  feudal   machinery,  even  clogged  andl 
fettered  by  the  checks  which  the  Cou<iucfor  had  imi>oae<l.     The! 
faithless   and  Bclfiali   jwlicy   of   the  iMirons  gave  him  the  bontj 
excuse  for  superseding  them,  gathering  the  reins  of  adminis- 
Irative  power  into  hi«  own  hands  or  those  of  his  ilevoted  eer- ' 
vantx,  and  forming  ii  strong  ministerinl  body.     In  this  purpoM 
he  yn»  seconded  by  the  very  admirable  instrument   that  his] 
sagacity  selected  or  hi.s  pood-fortune  threw  in  his  way.      Bishop 
Roger  of  Snlislmi*)',  in  the  office  of  Justiciar,  acted  throughout 
the  reign  as  the  great  constructor  of  judicial  and   financial 
organisation.     This  famous  man,  whom  Henry  bad  firtit  met  as 
!i   poor    priest    in    Normandy  nnd    taken    into    his    service   «*, 
steward  and  chaplain,  brought  to  the  work  of  government  anj 
amount  of  laborious  and    minute  attention  which    to  a  great' 
extent  supplied  the  want  of  legal  organisation.     The  regular  ' 
routine  which  he  instituted  was  perhaps  as  great  a  step  towardl 
a  safe  constitutional  system  as  was  ])08sible  under  so  despotic  a^ 
sovereign  :    and  its  elaborate   machinery  was  in  itself  a  check 
on  wanton  tyranny.     In  gubordinution  to  Roger,  Henry  raised 
up  a  set  of  jMwi  hotnine-a,  many  of  whom  were,  in  nobility  of, 
blood,  below  the   ideal   standard  of  the  ruling  race.     Among 
them  Ordericus  eiiuuierates  the  Clintons,  the  Bassets,  and  Ihnj 
Trujisebuts,  who,  although  not  among   the    tojiants-tn-cliief  of 
Domesday,  were  of  good  Norman  descent  and  founilera  of  greati 
English  families '.     They  were  endowed  and  elevatetl  in  positioul 

'  Ord.  VU.  x\.  c.   1 :    'Alio*  o  coli™  rkvorabilitvr  illi  ob««<] 

igiiobili  f\,\T\ie  illuetr&vit,  de  |ialvore,  ut  iU  liiciuii,  oxtuUt,  datn.. 

plici  faculute  (uper  cunaulet  et  illuitrt^  i>p|iij&n<a  oxftluvil  : 

froluii  de  C'lintniim,  Kiululfiia  buuu.'l  et  Hug»  de  I!<>c»Uii  '  p  rt  | 

RiUnerilM  da  B»da,  Willolmii*  Tro««)x>t  et  Hnimon  de    i  ^^iial 

Alguxi,  rl   Rodbcrtaa  de  BotUrr.'     Of  tbcue,  (icuffjrey  dc    LliiiUu  »Dd  I 

Kx1[>b  Bftuet  wure  two  u(  Heorv'i  princi|aU  juiitic«s  ;  iLe  Utter  foundol  »J 

ST'-'       '  '.lully;   Uugl,  '    V  ■■      V ,lhoiw.    WlUo. 

gr.  i  Iftiid  Id  ^  .    the  Douimlnv  | 

oil;  '     H<)    .'ft  .    ...  ,:iiiiao,  ••   tingn 
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with  the  distinct  purpose  of  forming  a  uouuterpoiM  to  the  older 
vsBflak ;  and  thej'  were  nmde  useftil  in  the  work  of  ndminiB- 
tmtion.  This  class  of  men  fiirnighed  the  sherifl'e  of  the  countiee, 
the  barons  of  the  Exchequer,  imd  the  justices  of  the  Curia  regis. 
Tlte  nobles  of  the  Conquest  natumll y  regai*ded  them  as  iipsturts, 
and  thifl  scornful  estimate  of  them  is  reflected  in  the  writingv. 
of  the  historians.  They  were  in  fact,  for  the  most  part,  too 
poor  U8  yet  to  make  themselves  friends  among  the  monks  and 
clergy,  as  their  rivals  did,  by  founding  churches  and  mouas- 
ti-ric8  ;  and,  being  the  agents  of  the  strict  measures  of  the  king, 
they  incurred  the  nnpopularity  that  always  awaits  economic  or 
judicial  reform.  In  some  cases,  it  niiiy  well  be,  they  showed 
too  great  leal  in  carrying  out  tlie  policy  of  their  master,  and  in 
others  they  took  the  opportunity  of  turning  their  otfice  to  their 
own  advantage  rather  than  that  of  the  State.  But  notwith- 
standing this,  they  were  so  far  an  improvement  on  the  feudal 
udmiaistrators  that  they  were  not  too  strong  to  be  brought  to 
justice. 

The  English,  although  faithful  and  submissive  to  Henry, 
were  not  disposed  to  endure  his  strong  government  wthout 
murmuring.  The  amount  of  taxation  which  he  imposed  was 
not  so  burdensome  by  its  weight  as  by  its  regular  and  inevitable 
incidence.  The  exactions  and  the  misery  that  they  caused  are 
a  frequent  subject  of  lamentation  with  the  native  M-riters.  In 
A.D.  1 103  the  Peterboitjugh  chronicler  explains,  •  Tliis  was  a 
year  of  much  distress  from  the  manifold  taxes;'  in  A.D.  IJ04, 
'  It  is  not  easy  to  dejwribe  the  misery  of  tlie  land  which  it 
suffered  at  this  time  from  nianifold  oppressions  and  taxations ; ' 
in  A.t>.  i  105,  '  The  manifold  tuxes  never  ceased  ; '  in  a.u.  i  i  10, 
'Tliis  was  n  year  of  much  distress  from  the  tuxes  which  the 
king  raised  for  his  daughter's  dowry;'  in  a.d.  1118,  'England 

i,f  BocUnd  WM  pnibubly.  The  mitbor  of  ihe  Gest*  .Stephnoi  describe*  their 
•Uitud«  in  the  next  r«ign,  pp.  i4,  I J  :  '  Exc«ptii  quibii«dam  regit  Uenrici 
primis  et  (XiDJuiictioribui  lunieit,  quoa  ex  plebeio  geuere,  inter  kul«ao8 
JirraiiouliM   mI    iiiinintnuidam   wauetoi,  ia    tuntam   punteii  lingtiUui    aibi 

»t*'-"' irtriniit,    ut   toa   honoribun    ditfttoD    latKinimiii,    pree^liiequi: 

1  iTiplinimit,   et  omniuni    pidittinomin   ■rchiminiatros   efiicerot, 

(■•  curi&liiini  csiiMU-uiii  susueptorea  pnewriberct.'     He  meutioui 

u  huf  BOW  only  Mile*  of  Hereford  and  Pain  Fiti-Joha. 
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pain  dearly  for  the  Norraon   war  by  the  mivuifohl  tiixes ; ' 
A.i>,   1124,  'He  who  had  auy  property  was  berenved  of  it  bj[ 
heax^y  taxes  and  assessmeuts,  aud  he  who  Imd  uotie  starved  vrill 
huiif^er '.'     Allowing  for    the  geuerally  <|uerti]oa»  tone  of   th 
writer,  it  must  Ik?  pranted  that  there  was  much  truth   in  tli 
repreneutation  :   an  exlmordinnry  series  of  Imd    harvests   an 
fctormy  pennons  and    thi'    ueuend    depreciatiou  of    the  coinu|;(uJ 
caused  hy  the  dishonesty  of  the  inoneyers',  incretui'd   no  dimbt 
the  distress,     liut  it  must  nut  be  foffjottcn  that  it  w»«  by  tli 
cxattionH  tliiit    Eu^duud  wun   saved  from  thr  ravages  of   worj 
and  tliut  the  money  to  raised  was  devoted  tu  thf  hutailtation  til 
the  common  enemies  of  king  and  people.     The  hateful  \Ht» 
geld,  it  waB  helieveil,  Hdiry  wan  inclined  to  remit  ;   partly  umifr 
the  advice  of  hit*  |ihysicinn    OriinVmld  and  partly  uiider  the  iw-i 
pi-eseion  made  by  a  strange  dream,   he  vowed,  it  was  said,  ill 
1132  to  forego  the  tax  for  i-evcn  yeai-s".     The  amount  of  toxaJ 
lion,  where  exact  detailu  are  recorded,  wai   not  greater  than 
fould  Iwve  Ijecn  easily  borne  in  a  period  of  prosperity, 
good  harvests  and  in  time  of  jwace.     The  chronicler  is  obliia 
to  say  uf  the  king,  thiit  '  he  was  a  gotxl  man  and  great  was 
awe  of  him ;  no  man  durst  ill  treat  another  in  hi:>  timp ; 
mnde  peace  for  men  and  deer*.'     Much  the  xame  imprasdou 


'  I'limn.  S»x.  under  ihe  wveml  yean  niontionc<I.    In  1 1  j  j,  whiuh  H« 
■if  Huntingilun  dcscrilieii  w  the  Jritrcst  he  cuuld  rcutemlier,  the  hune'l 
of  wheal  cost  >ix  ahiUinga    fuL  119'.     Tlic  (.'hnmicle  myn  timt  lielVMO 
( /hriHnutt  and  t'ftndteiiiMi  «n«  ncre'a  xeail  uf  wh^at  nr  tiuley  aolj  for  dx 
idiiUiu(,'«,  and  one  uf  <>»t«  for  four.     In  1 131  there  wiu  »  cattle  pU^le. 

•'  tliniii.  Sax.  A.I'.  1124.     Ht-noe  the  vtry  leverc  njemnare*  takeo  a^ali) 
the  niintm  in  1 I3J. 

'  'llie  st<iry  <^>r  llenrya  dreniu  uiid  vow  ia  best  known  fnini  the  lui-caUv 
Chrv'uicle  of  Brompton,  hut  there  ia  contempurary  eviderict!  (if  the  jiopala. 
Ix'licf  in  it  in  the  cuiitinuHtiou  of  Florence  of  Worceatnr;  and  G«rvaae 
the  Canterhury  historion  who  lived  in  th«  «<»iiie  rrntiiry,  knew  it.  Ti 
WM  in  il,^o  tOBt  Henry,  being  in  Noroi  >  " 
\\i\i  in  iiomniiB  ruiticiiriiui  uiiillitiiitineni 

ct    '-'  '* *  r(i ;  KCHnifido  vidit  ri- 

i|  ;   t/Ttio  vidit  j'. 

\-i.- ;.^       : liter  iuUintari).'     1 

nUl  of  bed  K\\i\  drvw  Ilia  att'ord.     GrinibulH,  hi- 

told  ih<<  atory.     In  il.'lJ,  in  alarm  durinjj  •  "i  

tJie  liaioii  und  inadf  th<  vuw.    Smi  Hnmipton,  Ap  Twy-i- 1>,  '<..  101.'^.  I9T) 
tJpria*  Taut  (1pp.  vol.  tl.  p.  71  ;  Hardy.  ColiU-  .^l«t.  lli-l.  ii    JI4,  ;ij. 

*  L'hrKm.  Sax.  4.ti,  llj$. 
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»<lc  by  <he  more  fnvouruble  account  of  Ordericua :  •  He 
"governed  with  a  strong  hnnd  the  duchy  of  Nomuiiidy  (ind  the 
kiugdom  of  Kuglaud,  and  to  the  end  of  his  life  ahvuys  studied 
peace :  enjoying  constont  good-fortune,  he  never  fell  away  from 
his  first  strength  ajid  Btemueas  of  justice.  The  foremost  counts 
and  lords  of  towns  and  audacious  tyrants  he  craftily  over- 
powered ;  the  peaceful,  the  religious,  the  mean  people  he  at  all 
timet!  kindly  cherif-hed  and  i)rotectcd.  From  tlie  eighth  year  of 
\\\i  iieign,  in  which  ho  iici(uire<l  6rni  hold  on  power  on  both 
sides  of  the  sea,  he  alwiiye  sought  [leace  for  the  nations  under 
him,  and  ligidly  jmnixhed  with  austeif  raeasuree  the  trnna- 
gi^ssors  of  his  laws.'  Hi?  pcrt-omil  vices  were  not  directly 
iqjurioas  to  the  welfare  of  his  jieople.  'Strong  in  energetic 
idustry,  lie  incivabed  in  u  umuifold  degree  his  temporal  gains, 
nd  Iteiiped  up  for  himself  vust  treasures  of  things  which  men 
ret.'  '  After  a  careiiil  examination  of  the  histories  of  the 
Bcients,  I  boldly  assert  tliat  none  of  the  kings  in  the  English 
aim  was,  an  touching  the  gmndeur  of  tlii.-*  world,  richer  or 
ore  powerful  than  Henry '.'  He  was  the  '  Lion  of  Righteous- 
of  Merlin's  prophecies'.  "Inflexible  in  the  rigour  of 
lice,'  says  WiUinm  of  Malmesbnry,  '  he  kept  Ids  native 
jplc  in  quiet,  and  liis  barons  according  to  their  deserts'.' 
en  thought  diversely  about  him,  Henry  of  Montingdon  tells 
and  after  he  was  dead  siiid  wluit  they  thought.  Some  sjxike 
splendour,  wisdom,  prudence,  eloquence,  wealth,  victories ; 
ae  of  cruelty,  avarice,  uii<l  lust  ;  but,  in  the  evil  times  that 
ae  after,  the  ven-  acts  of  tyranny  or  of  royal  wilfiilnests 
eined,  in  comparison  with  the  much  worse  state  of  things 
Bsent,  most  oxeelleut '.  He  was,  it  is  evident,  a  strong 
]er,  with  a  clear  view  of  his  own  interests,  methodical,  saga- 
cious, and  fiii--sighted  :  his  selfish  aims  dictated  tiie  policy  that 
g»ve  peace  and  order  to  hie.  [leople  :  destroying  his  e4ieiuies,  he 
destroyed  theirs ;  and  by  enforcing  order  ho  paved  the  way  for 
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law.     Sucli  a  king  neither  expt-cts  nui*  ileserve~  Invr  ;    Inn 
regarded  witli  n  mixed  feelinj>  of  confidence  and  iiwe,  uui 
result  of  bis  rule  is  better  than  that  of  lUAuy  who  are  calW 
henefnctors.  j 

1 1 2.  Tlie  ecclesiastical  policy  of  Henry  was  the  same  as  thafl 
of  his  father  ;  but  the  circumstances  of  the  times  were  diiTerentJ 
and  the  relations  of  the  king  with  both  the  English  Church  an<fl 
the  Pope  were  more  complicated'.  The  policy  of  Auaelm  wu, 
in  contrast  with  thiit  of  Lanfranc,  and  the  teudeucy  of  ecei»4 
siosticol  progress  Imd  become  too  strong  to  !»  directed  bja 
]X)litical  management.  The  j)oints  at  issue  between  the  kian 
and  the  Church  had  become  part  of  tlie  great  European  quarrelJ 
Tlie  exact  importance  of  those  points  cannot  he  divcn^sed  hcreJ 
and  tho  const itutionnl  results  of  the  dis])Ute  ou  itivestiturtJ 
have  their  pro]ier  plnce  in  the  histurj'  of  the  national  councilJ 
The  political  consequences  of  the  struggle  however  wero  tdl 
draw  the  clergy  and  people  more  cloisely  together,  nud  to  (brofl 
on  the  king  the  conviction  that,  absolute  us  he  would  be,  thera 
were  regions  of  life  and  thought  in  which  lie  must  uUuw  thJ 
existence  of  liWrty.  lu  uo  respect  does  Heni;>''8  ability  ^to«] 
itself  more  strongly  than  in  this.  At  the  beginning  of  hifl 
reign,  although  the  support  of  the  prelates  was  absolutely  dm 
cessnry  to  him,  and  lie  was  willing  to  win  it  by  reuouncing  th^ 
evil  customs  of  his  brother,  he  refused  to  surrender  one  of  tha 
rights  that  his  father  had  exercised,  or  that  were  in  i)uestioiH 
among  his  fellow-rulers  on  the  Gontinent.  Anselm  aguiti  len 
England,  but  no  iuterruption  took  place  in  the  ef:cle5>i)if.tic;id 
working:  the  clergy  stood  by  the  king  iu  his  stioigglc  with  thJ 
feudatories  and  rejoiced  in  hia  victories.  When  the  earljl 
troubles  were  over,  mid  Henry  was  able  to  apply  himj>elf  to  thJ 
independent  trentmeut  uf  the  ((uestion,  his  thoughtful  mind  uM 
once  struck  out  the  fit  Uue  of  compromise,  mid  auticiputed  hjfl 
fourte<>n  years  tho  princij)Ie  on  which  tho  Concordat  of  WoriiiM 
I  was  friimeil  between  po)ie  and  emperor.  His  love  of  order  letll 
him  to  admit  tlto  canonical  rights  of  the  clwpt«n  of  tile  chorchesj 

'  'Itio  unOkvoureble  picture  ib-kwu  in  tliu  (.i««t«  !:ju-|>bani,   n|i.    j6,  Iffl 
■huulil  Lie  aviii|Mrgd  willi  ttim  <st  KAtliui.'r.  wliii  in  inuro  jnat  tu  lli*  Kin^,     ■ 
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Bvuodiciil  puwei'M  of  the  clenrv.  and  even  the  cu-cuBioiuilVrhtnunit 
erci8«   by  titts  popes   of  n   supreme  appellate    iind  Iei7<itine  <*mioiu. 
Udiction.     He  wiw,  however,  distiitctly  the  poiut  at  which 
own  authoritj  must  limit  this  liberty.     The  bishops  might 
ed  uniionically,  but  the  election  must  lie   held  in   his 
1;    the   clergy   mid^ht   be    truhlcd    without   compulsion   to, 
his  candidates.     The  counciLi!  might  he  held  when  the 
'chbishop  choose,  but  the  king's  consent  must   be  obtained 
before    the  assembly  could   meet   or  exercise   any  legislative 
power.     Pupal  jurisdiction   was  not   excluded,  but    no   legate 
might  visit  England  without  royal  licence.     In  the  exercise  of 
this  control  he  showed  no  fcclf-willed  caprice,  as  William  Rufus 
hod  done :  the  licence  was  never  withheld  simply  to  show  that 
was  in  hia  power  to  withhold  it,  but  only  when  he  was  en- 
iu   foreign   war  which  might  be  complicated   by  eccle- 
siitstical  interference,  or  when  the  exertion  of  sovereign  autho- 
rity  w««   needed   to   reconcile   conflicting    interests   at   home. 
Henry  knew  how  to  yield,  wiUi  a  fairly  good  grace,  or  for  an 
[equate  purpose.     He  allowed  Rnnulf  (litmbnnl  to  lunke  his 
ace,  and  found  him  a  useful  tool.     He  allowed  himself  to  be 
orverreache<l  by   .\rchbL<dio)j  Thui-stau  and  Pope  Calixtus  II  ; 
but  he  saw  the  merits  of  the  archbishop  thi'ough   the  disin- 
iuuuus  policy  which  he  lutd  persuaded  himself  to  em{)loy,  and 
r  a  while  placed  him  in  possession  of  the  rights  of  his  see. 
Tlmt  in  some  such  cnse&  his  favour  was  purchased  by  a  direct  simonUaU 
puymeut  is  scarcely  to   Ije  wondered  at.     The  practices   that 
Were  regarded  as  simoniacal  iu  the  Church,  the  sale  of  otiicea 
and  legal  fentences,  were  not  yet  regiinled  as  immoral  in  the 

Icuiar  service  of  the  state.  Under  an  absolute  king,  whose 
iU  is  law,  that  which  he  chooces  to  sell  passes  for  justice. 
Mienth  n  thin  veil  of  names  and  fictions,  the  great  iiiini^terial 
Sees  and  thf  royal  iTiterferencc  l>y  writ  in  private  quarrels 
kre  alike  nuitteni  of  purchase.  In  the  Church  as  well  as  m 
I-  Stnte,  if  nimuny,  as  defined  by  the  canon  law,  could  be 
avoided,  money  might  jiass  for  money's  worth.  Hut  setting 
tltin  tt«ide,  Henr)'  felt  his  own  sti'ength  to  be  iiutficiently  great 
to  vpKn  him  the  pangs  of  jealousy.     Ouce  firnUy  tieate<I  on  hi^ 
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throne,  he  indulged  in  no  severities  greater  than   i.i-    ■•.m; 
curity  demanded,  and.  savage  as  he  wns  by  mHurt- ,  jius  iu  lar , 
forth  a  curb  uu  his  own  instincts.     In  the  same  wny  he  cbovre 
no  jenloufcy  of  the  clergy.     Certain  of  his  miutory,  he  found  kill 
of  the  diureii  interest  in  using  them  rather  than  tormenting  tbem.     Aiul  tiii«j 
gheds  some  liglit  on  his  treatment  of  the  people :  be  oarwi  ti 
little  for  them  to  pretend  to  love  them ;    he  feared  them 
littlu  to  take  ]mins  to  propitiate  them ;    but  be  saw  tlmt  foi 
himseK  it  was  bert  that  they  should  be  oi-derly  governed,  vai  ' 
with  II  Htrong  Irnud  he  maintained  the  order  that  he  may  almoelJ 
1)6  Raid  to  have  created  '.     How  slender  the  1)8818  must  (>«  nnj 
which  the  iibgnlute  monarch  rears  his  selfinh  designs  ;   bow  little  I 
tbe  strongest  will  can  dii-ect  the  future  course  of  events ;  howj 
intrinsically  treacherous  is  the  moat  perfect  system  and  ordr 
that  resnlts   from   external   will   rather   than    from    pennaneutj 
organisation  under  an  internal  law,  may  be  lenrncd  deiiuitelj; 
from  the  history  of  tlie  next  reigu. 

113.  The  example  which  Henry  had  set  in  hiB  seizure 
retention  of  the  crown  was  followed  in  every  point  by  his  suc-j 
oessor.  Stephen  of  Blois.  the  son  of  the  Countess  Adela 
gi-andson  of  the  C'on(|uc-ror,  had  obtained  the  county  of  Murtaiitl 
by  the  gift  of  his  uncle',  and  that  of  Boulogne  by  marriagcJ 
His  wife,  tJie  niece  of  Godfrey  of  Bouillon,  was  «  grand-daughter 
of  Malcolm  and  Margaret,  and  descended  from  the  line  of  Cerdic 
ill  exactly  the  same  degree  as  the  Empress  Matildn.  llif 
jtodition  as  count  of  Mortain  gave  him,  although  he  was  not  tbi! 


Aeoeadon  nf 


'  Abbot  8ug«r  (V.  Lndorwi  Or.,  {15)1  commenting  on  the  proplwoy  < 
Jlerlin  :  '  Auriim  ck  lilio  et  iirtica  exlor<iii«hUiir,  el  krirruttuii  i- 
longicntiutn  inaiiAbit.' — 'In  diebus  ejus  nuriim  ex  lilio,  <|>i<>d  ' 
([iotis  boni  nOoris,  et  ex  urtica,  quu<l  c^l  «x  sfti-ciilnrihiu  puiiK^"'""i«. 
ab  eo  «xlorquel>atur ;  hoc  intendeiu  ut,  tirut  oianibiia  |iroficiabat,  nb  , 
oiunibui  ei  tenirctur.  Tutiua  est  eiiim  unuiu  ut  i>iiiur>  defendat  abj 
omnibua  habere,  quaai  non  habendo  per  untiiii  ouiie*  ilejierire  Argen*! 
turn  ex  ungullg  uiugieutium  iiiaiiiJuvt,  cum  riirii  x.-ciiritaa  horrtoruml 
iilniitudiiieiu,  horreormu  plenitudu  ar^cnli  eojtiaiu  plcnik  ieHiiii*  minittra- 
bat.'  The  lut  *«itence  cont^nn  tlie  key  U>  much  uf  Heury'i  adinlnii- 
tmtive  policy. 

•  On  the  furfeitnre  of  Kob«rt  of  BelMme,   Henry  I  gave   Alenyon    , 

'll'""''-'!'!    ■'  '•' ■'•     '■  1 ■'••  '•   '■  ■^•^■.lion  in  excDanye   for   hU  Knnicb^ 

h'  '  I  MortAln  iD>t«»d,  whvu  William  | 
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uldefit  mnnber  of  bis  family,  tUe  tmi  pluce  among  the  barous  of 
Xormnndy,  and  in  this  cnpncity  be  had  thrice  pledged  his  onth 
to  secure  the  succession  of  ^latilda  and  htr  infant  heir'. 

The  deatli  of  Henry  I,  like  that  of  William  Rufua,  took  both 
Nomiandj'  and  England  by  surprise  ;  and,  if  on  neither  side  of 
the  channel  any  rcsiieot  was  paid  to  the  engagements  made  for 
the  eucc«ssion,  it  must  be  remembered  tbat  these  engagements 
had  been  to  all  Intents  and  purposes  forced  upon  the  barons. 
The  very  fact  of  their  rejietition  had  betrayed  that  they  were 
not  on  either  side  regarded  as  truntworthy.  As  soon  as  the 
king  wa!«  dead  the  Noiman  barons  treated  the  succession  as  an 
open  question ;  and  Stephen  took  the  decision  as  i-espected 
England  into  Ids  own  handt*.  Henry  died  in  tbe  night  following 
l)ecenil>er  i,  a. d.  1135:  Stephen  immetliately  on  receiving  the 
news  crossed  over  to  England.  Dover  and  Canterbury  were 
shut  against  him'.  He  hastened  to  London,  and  was  there 
hailed  by  the  citizens  as  a  deliverer  fiom  the  danger  of  a  foreign 
yoke  :  Geoffrey  of  Aujou  and  his  wife  were  disliked,  the  former 
as  a  stranger,  and  the  latter  as  iin  imperious  self-willed  woman  ' ; 
the  citizens  of  tbe  first  city  ui  the  realm  might  claim  to  exercise 
■  prerogative  voice  in  the  election  of  the  king,  and  they,  after 
making  a  compact,  formal  or  iufoiinal,  for  mutual  support,  cliose 
Stephen  *.  Eiicournged  by  this  success,  he  passed  on  to  Win- 
chester, where  also  he  was  welcomed  by  the  citizens ;  here  he 
obtained  with  little  delay  the  royal  treasure,  having,  by  the  aid 
of  his  brother  tbe  bisbop,  overcoine  the  scniples  of  the  justiciar, 
BitJiop  Roger  of  Salisbury ".  Thus  strengthened,  he  returned  to 
London  for  formal  election  and  coronation'.  It  was  not  with- 
out deep  misgivings  that  the  iirchliishu)),  Willium  of  Corbeuil, 

>  Bdow,  Chap.  XI. 

*  OerTM#,  i.  94  :  'A  CKOtiurinid  excluaua.' 

•  CVmt.  Flor  Wijr. :  '  Volenie  igitur  Gaufri<lo  oomile  cuin  more  •im 
quae  h<  :i  re^nuiu  •iicc«dere,  priinorea  terrae  jummcnli  mi  male 
rsoont'  .  einii  snucipere   uoloerunt,   dicentea  "  .\liiiiiigeiui   non 

'  j'urit  8uii|ue  N|>ecia1itvr  [irivile^i,  iit  »i  rvx  ipwrum 

■'.'-I.  aliut  miu  pruviau  iu  rrc^oo  tubstituandoi  e  vestigiu 

•iiowilttrct :'  '  tinualH  pnua  ulrini|iie  pactlone  ; '  Oeata  Stephani,  pp,  3,  4. 

•  W   MaltiiMli.  Hi«t.  Nov.  i.  J  460. 

*  Ucrraae,  i.  94. 
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\igenry  was  nrgent.  Tbe  mi*- 
jieneion  of  Inw  aud  pence  owing  to  thu  interreguum  vrae  becomiag 
daaigerous  ;  the  news  from  Nonnandy  brought  no  prospect  of  % 
speedy  Bolutiou  of  the  difficulty  from  thut  quarter.  Hugh  Bigod, 
Heurj''8  steward,  was  reudy  to  Bwear  that  the  king  ha<I  releos^pd 
the  vassals  from  their  oiilh  and  disinherited  Matilda  '.  All  men 
were  noting  as  if  sho  hod  uo  claim  to  be  considered.  Stephen 
pressed  his  udvantiige :  the  archbishop,  with  the  bishops  i»f 
Winchester  and  Salisbury,  undertook  to  act  on  bclttilf  of  tliif 
C'hureli,  and  the  citizens  of  London  filled  up  the  gups  in  the 
ranks  of  the  nobles' :  he  was  crowned  on  the  22nd  of  December. 
'Hie  hurry  of  the  ceremony  gave  no  time  to  impose  new  cousti- 
tutioiial  conditions,  nor  were  the  members  of  the  natioukl 
council  who  were  present  likely  to  demand  more  than  Henry 
hitd  seen  good  to  grant  them.  A  brief  charter  wns  issued,  by 
whicli  the  new  king  confii-med  the  hiws  and  liberties  tlist  his 
uncle  lind  given  and  tlie  good  customs  of  King  Edward's  time, 
and  enjoined  tlie  obi4>rvaucc  of  them  on  all,  a  command  which 
meant  little  tuuler  the  weak  hand  that  signed  it*. 

The  news  of  Stephen's  boldness  and  success  determined  tor 
1hi>  tinii>  the  minds  of  the  Normans  who  hn<l  been  tnlkiug  of 
ele<itiug  his  elder  brother  Theobald  as  their  duke*:  Geoffrey 
and  ITniilda  were  occupied  by  n  revolt  in  Aixjou,  and  even  Earl 
Robert  of  Gloutedter,  the  nntunil  .son  of  Henry  I,  seems  to  hove 
concluded  that  it  was  the  moment  for  politic  submission  '.    Only 

'  OerTaae,  t.  94 :  '  Quidxiii  ex  potentUnmis  Angline,  junuu  et  dicoiw  m 
praasentem  offuiiie   alii   rex   Henriciu   idem  jumnrtitiun  in    txnut   (ld« 

'  Hni<.i   Uiijnil  >«-nMnUtiM 

:    iMm 
-  :im 

■  ■»,    \Vit!i.jiii.;u»i.   ^aIcsUI* 


MS: 


•ponte  reUxainet.'  R»lph  de  Dicelo, 
(ei^i  coram  »rchiepij>copii  i'ttntiiarin 
•  ex  Htmriciu  agwret  in  exlremis,  ori< 
el  iin(>eratt'iceni,  ipwin  cxlier«l«vit,  c< 
dom  initituit.'    Hiit.  Ponlif.  (Pcrti, 

'  '  Tril)us  episcnjiin  pne«:nu)iui),   :.  ,        ; 

rioDtJ,  naUi«  abbatibaa,  pauciniiiiia  n|iuui*tilMii> 
Nov.  i.  %  ij.    Uervase,  i,  94,  »»y», '  A  cunclin  fcro  in  i  ••  ol." 

'  '  Sciatit  me  conoeariate  et  pmcwDti  cnrta  uiok  l<mi1^iiuu.>m>  uinnibus 
baronibiia  et  hnminibu*  uieit  de  Aiiu'lia  uiiiim  libiTtaUi  el  \j»Tia»  IirgM 
Htla-     ',<:.■  ■        ■  ■  ...  _.j^ 

<>l  ,^ 

niiil  ■    ._,  .    .   ._. ,  ^,.,  „,,.  i..  ,....,  ,  ■- 
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the  ukl  king  of  Scuts  took  up  arniH  on  ))e)mlf  or  liis  niene  ;  unci 

lie  was  paciiied  by  tlie  surreadcr  of  Carlisle,  ultliough  lir  decliued 

to  do  liomuge,  in  conaideration  of  his  oath  to  the  empress '.     It  s<«phen'< 

would  neem  that  the  necessity  of  binding  Steplien  by  further  of  good 

conditions  had  occurred  to  the  barons  who  had  assembled  at  the  '\^J 

fnuernl  of  the  Ltte  king.    This  ceremony  had  Ix'eu  delayed  until  Buruiof     ^H 

Httury  I,        ^^^ 

uearly  h  fortnight  after  the  coronation,  and  it  is  probable  that  it  Jan. «,  1136. 
Xumished  un  opportunity  of  obtaining  some  vague  promises  from  ^^ 

phen.    He  undertook,  we  ore  told,  to  allow  the  canonical  ^^| 

elciction  of  bishops  and  not  to  prolong  vacancies ;  to  give  up  the  ^^^^| 
abases  of  the  forest  jurisdiction  which  Henry  had  uggravnted,  ^^^^| 

And  to  altolisli  the  Dnnegeld'.  Whether  these  promii-es  were  Htaptian'*  ^H 
enilKxIied  in  a  charter  is  uncertain  :  if  they  were,  the  charter  is  cii«rter.  ^H 
lo8t ;  it  is  liowever  more  probable  that  the  story  is  a  jxipiUnr  ^^^H 

ioterpretntiou  of  the  document  which  whs  tutually  issued  by  ^^^^| 
(lie  kin»,  at  Oxford,  soon  after  Easter  when  he  had  received  ^^^^| 

the  papal  recognition '  and  had  been  joine<l  by  the  earl  of  ^^^^| 
Gloucester  and  other  chief  members  of  Heni-y's  household.  ^^^H 
This  charier,  wliich  is  the  second  of  our  great  charters  of  ^^^^| 
lilierties,  is  attested  by  a  large  niuutjer  of  witnesses ' ;  eleven         ^^^^| 

bonugiam  rc({i  fecit  inb  concUtaone  qaadaiu  scilicet  qiuundiu  ille  digni-  ^^^^^| 

tatem  aaam  intet^  cDstodiret  et  ribi  pacta  eervaret;'    Will.  Malmeab.  ^^^^^| 

Hi«t.  Nnv.  i.  §  463.     Robert  had  beeii  urged  to  take  the  cruwn  hiinaeU,  ^^^^H 

bat  he  refiiKed  '  diceni  ae(|uiai  eeae  filio  gororia  suae,  cui  juatiua  competebati  ^^^^^| 

re^iuiu  ceJere,  quam  praeaumptiTe  dbi  usurfiare;'  p.  8.    Notn-ithita&diogf  ^^^^^| 

lie  did  liumnge  to  Stephen.                               '  Hen.  Hunt.  fol.  jii,  i-ii.  ^^^^^| 

*  Hen.  Hcnt,  ed.  Savile,  fol.   ill  :    '  Primo  vovit  quod  derunctis  epia-  ^^^^H 

copia  Dunquam  retioeret  eocleaias  in  manu  (ua  eed  statim  electioni  ca-  ^^^^^| 

Dooicae  oonscntieua  episcopi*  eas  inveatiret.     Setiundo  vovit  qua<I  nulllus  ^^^^H 

cleriH  rel  laioi  eylvai  in  manu  aun  retineret,  licut  rex  Henricut  fecerat,  ^^^^^| 

qui  siiigidi*  annia  iniplaoitaverat  eos,  t\  vul  vcnationeui  cepUsent  in  «ilvia  ^^^^^| 

lirupi-iii  vel  ai  eaa  ftd  uect-i.utateti  auaa  ex9tir|)ari.'nt  vel  diminucrent  .  .  .  ^^^^^| 

'IVfiiti  voWt  quod  Dane^uldum,  id  est,  duos  aolidiM  ad  liidnui  quitH  auto-  ^^^^^H 

ceaaore*   rni   accipere  lulebant    sin^ulia  aniiia  in   netemum   uomluiiaret.'  ^^^^^| 

These  pmniiK«  were  made  at  Oxford,  durin;;  the  C'hristriian  neafinii,  before  ^^^^^| 

the  Dews  (if  the  Scottiib  iuvaaion.     The  cliiirter,  mentioned  injincdl.itely,  ^^^^H 

uaa  alan  iaiturd  nt  Oxford;    but,  a«  it  ia   uttcated  by  the  earl  of  Ulou-  ^^^^^| 

eeatcr,  who  landed  aouD  after   Eaater,  it  muat  be  dated  aonie  time  in  ^^^^H 

the  fqirins;.  ^^^^^H 

;il  Rome,  see  the  important  remark!  of  Mr.  Round,  ^^^^H 

"    '    y.  Select  Chartera,  \.y.  114,  115.     The  oarU  ^^^^H 

f)i                                                   LfT.  and  Warwick,  of  whom  (riouoeatcr  wna  ^^^^^H 

i.illy,  on  the  side  of  the  einpreas.     Her  moat  ^^^^^H 

bitiitul  wlberttila,  Mile*  uf  Gluuceater  and  Brian  of  WalUngfurd,  wore  also  ^H 
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Englisli  oiiil  three  Norman  bisbups ;  tin- Cliuucello.-  Uoger;  four' 
earls;  four  great  consta1)le8 ;  tour  royal  stewards;  two  grmndi 
butlere,  and  seven  other  vassalH,  two  of  whom  were  of  lite 
of  count.  The  privileges  conceded  by  it  ai-e  chiefly  eooIesiAalico]. I 
Simony  is  forbidden  ;  the  proiKsrty,  dignities,  nnd  customs  of  ihoj 
churches  are  confirmed  as  they  were  in  the  day*  of  the  Conqoeror,  1 
and  the  jurisdiction  over  ecclesiastics  is  left  in  the  !  '  "tbe' 
bishops:  all  interference  in  the  testamentary  dispn  "ihei 

dei^y  and  in  t)ie  adniinistrHtiuu  of  vacant  churches  is  discIaininL  ] 
The  forests  made  iu  the  lust  i-eign  are  9urrendere<l '.  Thr  praraiw ' 
of  pea<»<  and  justice  made  at  the  coronation  is  renewed,  taA\ 
amplified  by  an  undeitaking  to  exiirptte  all  exactions,  injustir 
and  cliicHuery,  whether  introduced  by  the  sheriffs  or  by  other*;] 
and  to  ranintoiu  good  la  us  :ind  ivncifut  and  nghteuuii  custoum  iuJ 
reference  to  judicial  procedure  generally  *.  As  in  the  charter  i 
Henrj'  I,  each  of  the  three  estates  has  its  own  clause  of  roncilia*] 
tiou ;  the  forest  usurjiatioui)  being  surrendered  jirolmidy  to  gainj 
the  Kupport  of  the  lay  nobles.  But  Stephen  kept  none  of  time 
jiroiuises. 

He  was  a  brave  man,  merciful  and  generous,  and   had  had 
r.onsidemble  military  experience;  but  he  was  gilled  witli  nrither 
IV  fiirong  will  nor  a  clear  head,  and  from  the  iH-ginning  of  bi<| 
reign   neither  felt    nor   inspired    confidence.     The    conditiouall 
udheiiion    of   Roliert  of  Gloucester,  who   carefully   defined   the] 
fealty  that  he  ]iromised  as  de|>endeut  on  the  king's  trenlmeut  uf 
him',  wag  not  a  circum.stance  likely  to  reassure  Stephen.     Hucbl 
however  miiiht  have  been  dune  by  an  honest  per8everanc<*  in  thol 
vnii   pi*omisoR  of  the  charter.     Unfortunately  for  the  king,  n  falael 
report  uf  his  death  early  in  the  summer  produced  a  genemll 

lunong  the  wilne««s«  :  |>Ml>»bly  the  retivAt  of  the  kitij;  of  Scoii  hail  niati*  I 
hcT  cauec  for  ! '     ' '        '        '  [ 

'  '  KmetitB-  ivi«  ineiu  et  Willelnuu  nvuiicnliu  m«iu  la- 1 

,»i(  .......I  .1  t  ...iv.,      i-..'..ii.  ..t,,„.N.  nuM  loi  Hendnul 

nil  I  'li>.  I 

xivvmr  vioMamitai  1 
vol  |ii.-r  iiliu*  ^uuilitifl  mule  iiiductu,  luiiu  > .'     Tne  mukvuiilng, 

niriiillo  loqurUie,  l«  rifiliuned  uf  tliu  mI  >  rxaoted  for  slt«rill4( 

lh«  leiiiik  of  iniliotniHni,  nr  ultifXiim  ike  ;(riiuud  i.<(  »n  •ctloii  after  U  waa 
hmiiKhl  ill*"  «ourt. 

'  Ahove,  |i.  346,  lurto  j. 
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rising.  Hugh  Bigot),  who  had  so  lately  itcted  na  his  tool,  seized 
tb*  OHstle  of  Norwich,  and  Baldwin  of  Rcdvcrs  fortified  Exeter. 
Stephen,  withgrent  proiiiptuesf",  innrched  against  the  two  strong- 
holds ill  succession  and  took  them.  Hugh  Rigod  mid  his  party 
weiv  jmrdoned  but  Bnlilwin  whh  deprived  of  his  estates  in  tlie 
Idle  of  Wight  luid  l)iini!^hed.  The  success  of  the  king  led  him 
to  forget  \u»  engagements,  and  hy  holding  a  forest  ussixe  at 
Bmmpton  he  showed  how  liUle  weight  he  nllowcd  to  the 
[ironiiae  whieii  in  jiopuLtr  estinmtiou  was  of  the  most  imiiort- 
mice'.  TIiu  next  year,  1137,  was  marked  hy  victories  in  Nor- 
mnndr,  und  wiis  the  crowning  period  of  his  prosperity'.  In 
A.n.  1 138  iill  the  tiemcnt«  of  danger  broke  out  iit  once  into  a 
blaze. 

114.  Tlie  feudal  instinct,  iiotwithstHiidiiig  tlie  repressive  policy 
of  Henry  I,  was  aw  strong  as  ever  in  the  great  vassals.  I'n- 
wamed  by  the  fat*-  that  had  overtaken  their  fellows,  and  un- 
inatructed  by  the  good  pence  that  Henry  had  made,  they  watched 
with  eager  eyes  for  the  moinejit  when  the  disputed  title  to  the 
throne  should  give  them  an  opportunity  of  striking  a  Idow  for 
them.'elves.  Matilda's  party  were  gathering  resolution  and 
collecting  resources,  wliilst  Stephen  was  sj^ending  his  treasures 
and  wasting  his  opportunities.  Matters  would  have  been  bad 
enongh  if  hi.s  jKilicy  had  been  «  negative  one:  but  the  sev^ 
measures  which  he  took  for  Rtrengthening  himself  were  so  ill 
rhoMrii  as  to  be  fatal.  Xotwitlistaiiding  the  fact  that  it  was  by 
mi  outcry  against  the  foreigners  that  he  had  been  able  to  exclude 
Matilda  from  the  succession,  and  although  he  must  have  known 
the  intolerant  dislike  felt  both  by  the  Norman  Imi-ons  and  by 
the  English  for  foreigiifi-s,  whether  as  favourites  or  us  merce- 
oaries,  be  MUTounde<l  himself  with  un  army  of  hii'e<l  Fk-n>ing8\ 
III  order,  next,  tu  secure  more  firmly  the  faith  of  such  barous  as 
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■  Han.  Hunt,  fob  i)}  ;  Gocto  Slcphani,  pp.  70-30. 
'  Hen.  Hull.  fol.   117:  'Hi  ergo  diio  uiini  .^teptuno  r»gi  propcrrimi 
fuaunt.  tartiuK  vem,  de  (|Ut>  dioeniiu,  lll<^diouris  v\,  intetcUna ;   dun  veii> 

.1 :.:    r       ..    ..    -npti.' 

>^'iv.  ii,  \  48.^ ;  l,JiTva«r.  i.  loj  ;  Onl.  Vit.  liii,  30 ; 
'  ,      -.  ,        -         c-?t.     I'odc  proocrtw  Noniun>nnruii\  iiiim^  iiirlluiinii 

•gat,  tunmqae  rtgi  Umulntiiin  oallide  •ubtiszonntt.' 
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b*d  atUtered  to  hiui,  he  allowed  tbem  to  fortifv  thoir  hoosni 
build  ^»stles,  wliere  Lhej  exercued  wilboat  limxtatian  all 
tyrannical  privileges  which  the  feudal  example  of  France  sa| 
gested'.  He  went  further  still.  Not  satisfied  with  f.^ 
weapon  into  the  Imud  ol'  his  enemies,  he  provoked  t: 
and  jealousy  by  conferring  the  title  of  earl  upon  Eowe  of  thowf 
whom  he  tmsted  most  implicitly,  irrespective  of  the  mean* 
which  they  might  have  of  supporting  the  new  dignity.  On 
others  of  his  ministers  or  eupporters  he  bestowed  lavish  graota 
of  lands  and  castles  from  the  royal  estates '.  Accordingly  wl 
early  in  a.  d.  1138,  the  king  of  Scots  again  invaded  the  north 
the  party  which  Robert  of  Gloucester  had  been  organisiog 
the  south  and  west  of  England  threw  off  the  mask  n  " 
into  rebellion'.  Stephen,  leaving  Yorkshire  to  be  dft' 
the  barons  and  commons,  who  under  the  exhortations  of . 
bishop  Thurstnn  mustered  as  iu  the  days  of  old  and  eu: 
Impelled  the  iuvasiuu,  himself  led  his  forces  against  1 
in  Somersetshire,  where  ultboogh  he  was  nnable  to  take  Bris 
the  Btronghold  of  earl  Robert,  he  achieved  some  considembli 
BDOcess*.  His  fortunes  might  yet  have  triumphed,  hut  for  I 
own  incredible  impmdenoe. 

Cp  to  this  time  Stephen  had  contrived  to  keep  on  his 
the  clergy  and  the  great  officers  of  state.     The  bishopii  we 
greatly  influenced  by  Henry  of  'Wincheeter,  who  early  in  a.  1 
1139  obtained  (he  commission  of  legate  from  Roime%  an  oil 

'  NV.  M«lme«b.  Hint.  Nov.  i.  $  467. 

'  Ibid,  i  483 :  '  Oeiiique  niulto*  •tiam  ooniiliw  qai  adU  nun  TiiataBt 
iuitituit,  appllciti*  poaeationibat  et  rvdilitibus  qaae  proprio  jure  n^ 
oompetebftDt.'  Mr.  Bound  .GeoSrey  do  MuideviUe,  pp.  167-278) 
•nunioed  mott  carefully  the  oircumatance*  of  tlxett  promotioiu,  and 
reeted  some  terioui  raitundent-Andin^  about  them. 

'  Hcnrv  of  Huntingxlon.  fnl.  322,  givea  a  liit  of  the  intnrgcDU  uid 
cMtle*.  Talbot  fortitiod  Hereford ;  Robert  of  Glonoeater,  ftrirtol  and. 
(Leeds) ;  Waiiam  Luvcl.  C'Mtle  Cary  :  Pi«aueUui,  Ludlow  ;  Wil 

Mohun,    Duocter;    Koliert   of   Lincoln,   Wareham;    £a«tAce    Fi      

MalloTi ;    William    KiUs-.Vlan,    Shrewsbury.      Ordoricun  Vitalis   (xiii.  S| 

addi  WAlkelin    Maminut,   who  commandMl  at  Dover;   William   l'e% 

who  hail  funr  fjwtlen,  Bunie,  Kltrniinrc,  WT)ittin(jfton,  and  Ov>    ■ 

W  illiaui   Kiu-.r.iho  who  fortified  Haqitrt*.     The  Beaoobamp"  1 

hwl  l«i-i]  Iron -lit  t.1  «uiTcnder  early  in  1 '38-     '***  »'•"  l^"' ' 

pp.  io  Urxhaiu,  ed.  Itaine,  p.  84. 

*   G.  n,,  p.  41  i,,. 

'  Tlic  JaIc  ut  Henry'i  le^piUae  oouuulwloa,  whish  k  uftea  luU-ilal 


Tke  BijiAoj>ii. 
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nephew^. 


vrhicli  uiude  hiiu  more  thuu  n  match  for  the  uewly-elected  ai'cli- 
liishop,  Theobald  of  C'anterburj-.  Henry  of  Winchester  wtis  » 
thorough  churchman,  and,  in  spite  of  his  cIomo  rohttionsliip  tii 
Steplieri,  never  condescended  to  act  as  his  tool.  The  adminis-  Homr  <>i 
trntivc  raiichiniTy  of  the  kingdom  was  s-till  luider  the  control  uf  wid  w« 
Hoger  Iiisbop  of  Salit-bury  :  he  yet  bore  the  title  of  justiciar  ' ; 
his  Bon,  also  named  Hogcr.  wan  chancellor  of  the  king;  one 
nephew.  Nigel  bishop  of  Ely.  was  treasurer'  ;  another  nejihew, 
Alexander,  was  bLshop  of  Lincoln.  As  the  whole  of  the  judicial 
and  financial  buidnceaof  the  kingdom  depended  on  the  Exchequer, 
whicJi  had  Wn  for  thirty  years  in  the  hands  of  this  able  family, 
it  wiui  little  lets  tluu  infatuation  to  break  with  them.  Bishop 
Roger  had  been  mainly  instrumental  in  placing  Stephen  on  tho 
tlxrone.  He  had,  perhaps  for  the  sake  of  retaining  power,  done 
outrage  to  the  sense  of  obligation  under  which  gratitude  to  the 
late  king  Bhotild  have  laid  biro  ;  probably  also  he  was  inilueuced 
not  a  little  by  the  common  idea  of  statesmen  that  their  fii-st  duty 
is  to  see  that  the  government  l)e  carried  on  ;  without  him,  he 
knew  and  the  event  proved,  the  whole  mechanism  of  the  State 
wpnld  come  to  a  standstill.  But  he  did  not  shut  his  eyes  to  the  Their 
uncertnmty  of  his  position ;  he  saw  the  vassals  on  every  side 
building  castles  and  collecting  trains  of  followers ;  and,  either 
with  the  thought  of  defending  himself  in  the  stniggle  which  he 
foresaw,  or  perhaps  with  the  intention  of  holding  the  balance  of 
the  State  iinu  until  the  contest  was  decided,  he  and  hi:4  nephews 
built  and  fortified  several  strong  castles  in  their  dioceses'". 
Ha>'ing  great  revenues  at  their  disposal,  they  expended  them 


giveu  liy  Williiuii  of  Maltnesburv  ;  Hitt.  Nov.  ii.  J  471.     It  was  Muvb  I, 
1 1 J9.    Thoibiilil  \uu\  tieeu  cuiieecrated  on  the  Sth  of  jiuiuary. 

'  '  JutlicMariuB  fiiit  lotiue  Angliac  et  ieciin(tu8  »  rcge  ; '  Hun.  Hunt.  ful. 
]]8.  '  Cai  Kitiuii  AD'iciniH  tutela  jiumludum  >b  »vniicnlo  luo,  et  poat- 
tiiixliim  ..li  ijno,  comiiiisRa  fuer»t ; '  Onl.  Vit.  xiii.  2^. 

>'l  been  the  tneuu  of  revealing  to  the  king  tbe  existence  of 
D  ■■  f<in»|iitTtcy.  u  late  aa  11,17:  Ord.  Vit.  xiii.  33.     One  uf  hi> 

deikt..  iiuiiieJ  lUiiulf.  luxl  uontriveJ  a  plot  fur  murdering  all  the  Konuann; 

R.  IMceUi,  i.   J53, 

"     ■        r...  fortified  by  Alexander;  Salisbury,  Devises, 
!•  hy  RiTger.     Deviies,  accoviling  t<>  Henry  of 

II. . I, ^., ..„..,.,   ....^^  „,   .,.^,..,1,1  ui   the   most   (plendid  ciuttlc   in   Europe: 
foL  11  J. 
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freely ;  their  ncwly-bxult  fortresses  were  the  iiohk-»t  works 
tJie  kind  north  of  the  Alps;    and  the  train  with  which  »hej 
appeared  at  court  woe  nunioroxis  and  magnificent.     It  iit  ua 
clear  whether  Stephen's  course  was  j)i-oinpte<l  by  a  duulit 
Rof^'er'a  fidelity;  or  suggested  by  the  petty  jealousy  of  his  l>art(J 
BouK  among  the  barons,  who  no  doubt  resented  the  maint^nana 
of   Henry's  policy',  or  by  personal  dislike  of  n  to<j    :  "  Tl 

subject.  In  .June  howevei%  nt  Oxford,  he  arrested  tli. 
uf  •Siilii^liui'y  and  Lincoln,  and  the  chancellor  with  tbem,  ati^ 
compelled  them  to  surrender  their  castles.  The  Bhort.*ighteH«! 
uess  of  this  policy  was  iranietliately  apparent ;  the  whole  lx>dy  o| 
the  clergj-  took  umbrage  at  the  injury  done  to  the  bishops, 
council  was  called  at  Wincliet.ter,  in  which  tlie  Btronge.st  n*niuri-^ 
strancu  was  made,  and  Stephen  was  entreated  not  to  render  (Im 
bleach  incurable  between  tJje  clergy  and  the  royal  party, 
king  as  usual  made  promises  which  lie  either  could  not  or  \ran\t 
not  keep'.  Immediately  afterwards  the  em[)ress  landed;  andj 
war  broke  out  again.  At  the  end  of  the  year  the  bishop 
Salisbuiy  ilied  ;  the  bishop  of  Ely  was  banished  ;  niul  the  bisho 
of  Winchester,  as  soon  as  Stephen  fell  into  difficulties,  declan'< 
himself  on  the  side  of  the  empress,  and  procured  her  election  tn 
the  throne ".     The  arrest  of  Bishop  Roger  was  [lerhaps  the  mosi 


'  Willikiii  of  MiUiiiesliury  tHUt.  Nov.  ii.  %  .j68   mentioii 
tilt  luiron* ;   Orilcriciw  ;xiii.   40     the  nuvpicioiu  nt  tli*   ' 
The  ooiml  of  Meulaii  U  ilctcrilieil  in  the  l!e«tA  St«pluuii,  j.     17 
Ortleriu,  lu  tlie  chief  acoutier ;    be   hnd   Uvn   ••iin*?titue  u  i.'a{tl.iv*i 
Henry  I,  and  wiw  »  *tr»ng  supporter  «f  Stephen,  in  whow  inlerot 
overrnn  Nominndy  in  1 1. IS. 

'  Willium  of  MulinesbiiTT  .Hut.  Nov.  U.  f  4"^'  aay*.  '  Malonim  r 
vuntus  coiullio,  nulliuii  bi.oiaruiu  prKiiiisdunum  exLibw'  " 

of  Uuntingilon,  'Rex  cnuijlio  pravnmni  tot  et   Inii: 

iirostemAtionein  despicietu,  nihil  eo»  iiiipetmrr  prnni^it;     I01.  ajj,      1 1>< 
Cieatit  Stephani,  p.  51,  record  a  penance  done  by  the  king  for  hU  atUi:! 
nn  the  biiihops. 

'  The  arrest  >tf  the  biiho|i«  took  ptiicp  .fiino  14,  IIJ<);  the  eoinunl 
Winchnter,  Aug.  1910  Sept.  1.  Earl  Kobert  landod  S«pL  JO;  *bA  Ui< 
empreu  with  bicn.  l^ttepheu  aent  th?  bislinp  nf  Winchnter  aod  Caiml 
Waloran  of  Mciilnn  t"  ».■.". ri  \yrr.  Kt\v\y<  Riv;;tT  iliH  Dee.  u. 
bikhop  lit  Kly  wii^  1    1140, 


noon  pmbnblv  an  ll' 
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important  conatitutional  event  that  had  taken  pUce  since  the 
C-onqueBt ;    the  whole  admiuistrntion  of  the  country  ceased  to 
work,  nnd  I  he  whole  power  of  the  clergy  was  arrayed  in  opposi- 
tion tu  the  king.     It  was  also  the  gignal  for  the  civil  war,  which  ci«a  mur. 
huted  with  more  or  less  activity  for  fourteen  years. 

1 1 5.  During  this  time  the  king  was  alternately  a  prisoner  Fen<ui 
and  a  conqueror,  but  was  never  able  to  restore  the  administra-  dudnic  tiM 
live  machinery ;  the  empress  had  her  turns  of  good  and  evil 
fortune,  but  was  never  able  to  make  good  her  title  to  the  crown. 
The  barons  were  in  earnest  only  for  their  own  interests ;  most 
of  them  caring  little  for  either  candidate  ;  fighting  on  each  side 
and  purchasing  new  titles  or  privileges  from  both  by  momentary 
support ;  supplies  were  raised  firom  the  unfortunate  people  and 
clergy.  The  bishops  protested  and  mediated,  but  found  them- 
selves powerless  from  the  fact  that  there  was  uo  collective  in- 
t«re6t  ujwn  which  they  conld  work.  Tlio  result  was  that  feudal 
anarchy  which  had  sometimes  prevailed  abroad,  but  never  liefore 
in  England.  Stephen  held  his  court  at  London  at  Wliitsuntide, 
A.ii.  1 1 40,  but  only  one  prelate,  the  foreign  bishop  of  Seez, 
attended'.  Henceforth,  not  even  the  appearance  of  ancient 
state  was  maintained;  the  solemn  courts  and  coronation  days 
were  given  up;  the  treasure  was  all  spent;  the  king  debased 
the  coinage' ;  there  was  no  peace  in  the  realm.     '  It  is  written,'  Mi««iMof 

the  eonntryu 

says  William  of  Newburgh ',  '  of  one  period  in  the  history  of  tlie 
ancient  people,  "In  those  days  there  was  no  king  in  Israel, 
but  every  one  did  that  which  was  right  in  his  own  eyes."  But 
it  was  worse  in  England  in  King  Stephen's  days.  For  because 
then  the  Kijig  was  powerless,  and  the  law  weak  by  reason  of 
the  king's  powerleESuees,  some  indeed  did  what  was  right  in  their 


A  StcpliAnI,  p.  57,  M  conniTing  at  tlie  empress's  designs  from  the 
of  lier  Iftuding.    The  election  of  the  empress  aa  '  domina  Angliac ' 


thcGest* 

iiionii-nt 

t<Kik  tiUor,  .\pril  8,  1 141. 

'  "ill.  Slaliuesb.  Hist.  Nov.  ji.  $  486.  The  royal  pomp  hod  tirctAj 
eome  to  an  end  :  '  ITbi  autem  ad  Natale,  vel  ad  Paacha  faerit,  diosra  noB 
•ttinot;'  H.i:    :'  '1    ^J.l-     Cf.  Joli.  Sali.b.  Polycr.  vi.  iS. 

•  Will.  AI  .  i.  Nov.  ii,  %  34  ■  '  Prii  fnUiuip  difficultas  monetae 

t,r,t..  .......  ,  .  r  .>~.<:m  et  po  aiiipliiiii  tolidis  vixduodeoim  denarii 

t'  rex   pondus  deuariorain,  quod  fiierat  teiii- 

|>  iMUtau. 
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own  eyes,  but  many  did  what  by  natural  reason  tliey  knew  to 
be  wrong,  all  the  more  readily,  now  that  the  fear  of  the  law  and 
of  the  king  was  taken  away.     At  first  it  seemed  that  the  realm 
was  rent  in  two,  some  inclining  to  the  kijig,  some  to  the  empress. 
Not  that  either  king  or  empress  exercised  any  real  control  over 
their  party,  but  that  every  one  for  the  time  devoted  himself  to 
the  pursuit  of  war.      Neither  of  them  could  exert  command 
or  enforce  discipline ;  Iwth  of  them  allowed  to  their  supporters 
every  sort  of  licence  for  fear  of  losing  them.     Tlie  parties  fought 
for  a   long  time  with   alternate  fortune.     Aa  time  went  on, 
wearied  of  the  uncertainty  of  their  luck,  they  somewhat  relaxed 
in  cnergj' ;  but  even  this  made  it  worse  for  England  ;  for  when 
the  two  competitors  were  tired  of  strife  and  willing  to  rest,  the  ^| 
provincial  quarrels  of  the  nobles  continued  to  rage.     In  every  ^* 
province,  under  the  iinpalse  of  the  party  struggle,  numbers  of 
castles  had  Bprnng  up.     There  were  in  England  as  many  kings, 
tyrants  i-athcr,  as  there  were  lords  of  castles ;    each  had  the  ^_ 
power  of  striking  his  own  coin ',  and  of  exercising  like  a  king  ^M 
sovereign  jurisdiction  over  his  dependents.     And  as  every  one 
sought  for  himself  such  pre-eminence,  that  some  would  endure 
no  superior,  some  not  even  an  equal,  they  fought  amongst  them- 
selves with  deadly  hatred,  they  spoiled  the  fairest  regions  with  ^M 
fire  and  rapine,  and  in  the  country  which  had  been  once  most  ^^ 
fertile  they  destroyed  almost  all  the  provision  of  bread.'     The 
lamentations  of  the  Petfrborough  chronicler  are  as  loud  and  as 
distinct :  '  All  became  forsworn  and  broke  their  allegiance ;  for 
every  ricli  man  built  his  castles  and  defended  them  against  the 
king,  and  they  filled  the  land  with  castles.     They  greatly  op- 
pressed  the   wretched  people  by  making  them  work  at  these 
castlea,  and  when  the  castles  were  finished  they  filled  them  witli  ! 
devils  and  evil  men.    Then  they  took  those  whom  they  suspected 
to  have  any  goods,  by  night  and  by  day,  seizing  both  men  and 
women,  and  they  put  them  in  prison  for  their  gold  and  ailver,  { 

'  Tliere  are  a  few  relica  of  the  'wlnlterine'  coinage  (till  in  existence  ; 
see  }i*wkin»,  Engliiih  .Silver  Coinage,  ed.  Kenyon,  pp.  189  Bq.  Coin*  are 
•uigniMl  to  Henry  of  Winchester,  Kobert  of  (Jlouoester,  Eustace  and  Wil- 
liam the  King's  sons,  and  to  Iloger  Earl  of  Wnrwick,  besides  the  Emprew 
herself. 
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oui]  torlared  them  with  paiiia  unspeakable.  .  .  .  Many  thonsands 
tboy  exhausted  with  hunger.  .  .  .  And  this  state  of  things  lasted 
the  nineteen  years  that  Stephen  wiis  Icing,  and  ever  grew  worse 
and  worse.  Thoy  were  contLuually  levying  an  exaction  from 
the  towns,  which  they  called  tenttrie,  and,  when  the  miserable 
inhabitants  Imd  no  more  to  give,  then  plundei-ed  they  and 
burned  all  the  towns,  so  that  thou  mightest  well  walk  a  whole 
day's  journey  nor  ever  sliouldest  thou  find  a  man  seated  in  a 
town  or  its  lands  tilled  '.'  John  of  Salisbury  compares  England 
during  this  reign  to  Jerusalem  when  besieged  by  Titus'. 

The  struggle,  unlike  most  of  those  civil  wars  which  have  8«i<i»h  i»iic) 
devastated  England,  is  redeemed  bj-  scarcely  any  examples  of 
loyalty  or  personal  heroism.  Even  the  fidelity  of  Robert  of 
Oloncester  to  the  interests  of  his  sister  was  an  afterthwight. 
and  resulted  in  no  small  degree  from  his  distrust  of  Stephen. 
Tlie  patriotic  resistance  offered  by  the  men  of  Yorkshire  to  the 
Scottish  invasion  was  an  act  of  self-defence  against  hereditary 
enemies,  rather  than  a  hearty  fulfilment  of  a  national  duty. 
Among  the  great  earls  there  is  not  one  whose  course  can  lie 
certainly  affirmed  to  have  been  thoroughly  consistent.  The  earl 
of  Chester,  although,  whenever  he  prevailed  on  himself  to  act, 
he  took  part  against  Stephen,  fought  rather  on  liis  own  account 
than  on  Matilda's  ;  (leofTrey  de  Mnndeville  accepted  the  title  of 
earl  of  Essex  from  both  parties  and  pillaged  both  aides;  the  earl 
of  Leicester,  a  mighty  man  in  Normandy  as  in  England,  miido 
hia  cdlianees  and  asserted  his  neutrality  as  be  pleased.  His 
brother,  the  count  of  Meulau,  whose  advice  had  led  Stephen  to 
attack  the  bishops,  condescended  to  avail  himself  of  the  same 

licy'.  The  action  of  the  clergy  is  scarcely  more  justifiable. 
Aiming  at  the  position  of  an  arbitrator,  Henry  of  Winchester 
found  himself  arguing  on  each  side  alternately  instead  of  judging; 
and  luH  position  was  sucli  as  to  prevent  Archbishop  Tbeobald, 
who  seems  to  have  held  consistently,  though  not  energetically, 
to  the  empress,  from  exercising  any  authority  over  his  brethren. 

•  Chron.  S«.  a.d.  1137  (ed.  GUm). 

•  Joh.  8»liib.  Polycr.  vi.  18.  Cf.  Ord.  Vit.  xiii.  3a,  41 ;  Hen.  Hunt.  fol. 
a  13 ;  Gill>ert  I'oliot,  op.  79,  8.  T.  C.  t.  94. 
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The  decidfil  snwess  of  one  or  other  of  the  coiu|>elitors  for  tbc 
crown  might  have  justified  the  clergy  in  either  adhesion  or  re- 
EiBtance ;  but  this  was  waiitiDg';  uo  one  cared  euough  for  either 
Stephen  or  ^klatilda  to  declare  the  indefensible  right  of  either 
crowned  king  or  legitimate  succession.  The  citizens  of  London, 
although  from  inclination  they  probably  would  have  sapported 
Stephen*  were  obliged  to  receive  the  empress  and  offer  for  a  short 
time  a  politic  submission'. 

The  difficulties  of  the  cose  seemed  to  admit  of  no  decision  nT« 
that  of  military  success;    and  this  neither  party  was  strOBg 
enough  to  achieve.      Stephen,  by  destroying  the  govemmanl 
machinery,  had  deprived  himself  of  the  power  of  ntsing  %\ 
national  force;  and  the  mercenaries  whom  hi3  heroic  wife  col- 
lected on  the  continent  alienated  the  people  whom  it  was  his 
policy  to  conciliate.      The  party  of  the  empress,  on  the  other 
hand,  was  mainly  supported  by  the  counties  in  which  the  per- 1 
souul  influence  of  her  brother  was  strong,  and  by  the  ndventaren 
whom  she  could  win  to  her  side  by  promises.     In  vaiu  did  she 
go  through  the  process  of  election  as  lady  of  England,  holil  h<T  . 
courts,  and  issue  her  charters  in  royal  form  :  she  had  not  learned 
wisdom  or  conciliation,  and  throw  away  her  opportunities  aa 
lavi&lily  as  did  her  rival. 

The  course  of  events  was  rapid  enough  at  first-     The  year 
1 1 40  was  taken  up  with  futile  negotiation,  local  tumult,  and 
general  jjreimration  for  civil  war.     In  February,  1141,  Stephen, 
while  besieging  the  earls  of  Chester  and  Gloucester  at  Lincoln, 
Wits  defeated  and  taken  prisoner.     This  mishap  was  iDtcrpret«d 
as  the  judgment  of  Grod  against  him  :  his  brother  as  legate  held  J 
a  great  council  at  Winchester  in  Ai>ril,  and  in  it  the  empresul 
was  solemnly  chosen  as  lady  of  England.    Scarcely  lisd  she  taken  1 
the  reins  of  power  tlian  she  offended  her  moBt  powerful  frienda.] 
Tlie  Lundonerb  she  itlienat'ed  by  her  hnughtinesB  ;  bishop  Honryl 
she  drove  from  court  by  her  iigustice  to  the  wife  and  children  of  I 
Stephen.     The  brave  and  politic  (]ucc'n  did  nut  despair  of  bar 


*  Ovrta  St<*]ilian!,  \r\i.  08,  99, 
'  W.  Mulnitxli.  Mint  Nov.  ill.  f  47;;  OmU  Stephaoi,  pp.  -jfi,  JJ ;  Bea.  j 
Hunt.  fol.  Jij. 
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LusbuDd'g  fortunes.  In  September  the  empress  wus  a  fugitive 
nnd  Earl  llobert  n  prisoner.  On  All  Sninta'  Day  the  two  chiefe 
of  Uie  Kti'uggle  were  exchanged,  and  then  in  the  exhaustion  of 
both  parties  the  nation  had  six  niontbH  of  rest.  The  empress 
i)od  been  tried  and  found  wanting. 

The  year  114^  saw  Stephen  again  iu  the  ascendant:  Earl 
llobert  was  attempting  to  recover  Normandy  and  to  interest 
cofecy  of  Anjou  iu  his  wife's  suctoss.  Tlie  king,  taking  ad- 
vantage of  his  absence,  seized  his  stronghold  at  Wareham  and 
besieged  the  empress  in  Oxford,  whence  she  had  to  escaiie 
secretlj'  iu  December.  The  dj-nastic  struggle  then  degenerated 
into  an  anarchic  strile.  In  1 143  and  11 44  Geoffrey  de  Mande- 
vllle,  whom  both  Stephen  and  Matilda  hud  made  earl  of  Essex, 
ed  the  energies  of  the  king,  whilst  the  earl  of  Chester  at 

icoln  sustained  the  hopes  of  the  Angevin  party.  Southern 
England  seemed  to  split  into  two  realms ;  Stephen  was  acknow- 

ged  in  the  Eusteru,  Matilda  in  the  Wi'sterii  counties.  The 
^fiount  of  Meulan  nud  the  earl  of  Ijeicester  held  tlie  balance  in 
the  }ilidland  shires.  Li  1 1 46  Stephen's  fortunes  again  improved ; 
tlte  earl  of  Chester  was  captm-ed,  and  the  king  at  Lincoln  ven- 
tured to  wear  his  crown.  In  1147  Earl  Robert,  who  must  have 
long  been  weary  of  Iiis  ungrateful  task,  died  ;  some  of  bis  most 

iwerfiil  friends  had  already  passed  from  the  scene ;   and  the 

me  year  the  empress  left  England,  devolving  on  her  son,  who 
was  now  approaching  manhood,  the  task  of  making  good  his 
claim  to  the  surcenaion. 

This  wearisuHie  story  of  tergiversation  and  seltish  intrigues, 
although  it  scarcely  coucerna  constitutional  history  directly,  Ims 
11  most  important  bearing  iudirectly  ujKtn  it,  as  showing  the 
evils  from  which  the  nation  escaped.  It  was  the  period  ut 
which  for  once  the  feudal  princi])le  got  its  own  way  in  England ; 
it  proved  the  wisdom  of  the  Conqueror  and  his  sous  iu  rc- 
presaiiig  that  principle,  and  it  forced  on  the  nation  and  its 
rulers  those  reforms  by  which  in  the  succeeding  reign  the 
recurrence  of  bucIi  a  result  was  nuule  impossible. 

The  storm  of  party  warfare,  as  William  of  Newburgh  stated, 
nilMided  gradually.     The  changes  iu  the  i)opcdoui  put  an  end 


Tlie  kilia 
tnei, 


SlUOMBof 

Stephon  in  ] 
1141. 


BiviaiuD  of 
thukiDg. 

dfjQL 


Un[ioHanos 
of  (he 
jwriud. 


Hio  Nitinii  I 


■truggk. 


Honrj  n. 


m 


358 


CoHtlitulioHal  Ilisldry. 


[ilUI 


to  the  legation  of  Bialiop  Henry  ' ;   the  death  of  Earl   Koi«r 
removed  tbe  luaiii  sIhj'  of  the  atreugtli  of  the  emprtss ',  wid  tin 
secoud  generation  of  combatants  came  into  the  lirst  rftak*  wit 
eomewLut  freer  hnnds.     The  exhnuEtion  of  l»otb  nidea  ^ave 
breathing  lime,   tilthougb   it   wtM  incompetent   tu   restore    tL 
national  strength  or  unity.    The  clergy  recovered  their  influenc 
first,  and  compelled  the  king  to  guamntee  oe  far  fka  Le  could 
their  personal  safety  :  a  series  of  ecclesiastical  disputes  foUowe 
which  diverted  the  attention  of  the  bishoits  from  general  politic 
and  threw  the  king  and  his  brother  again  more  heartily  t. 
In  A.D.  1147  the  preaching  of  the  Crusade  drew  from 
mauy  of  the  adventiuvus  spirits  who  had  been  diaciplined  fo 
rnpino  by  the  late  events*.     In  a.d.  1149  Henry  of  Aujuu,  th« 
sou  of  the  empress,  tu  whom  in  his  grandfather's  time  the  oath  ( 
fealty  hod  been  taken  in  England  and  in  Normandy,  was  knight 
by  the  king  of  Scots ',  and  a  gathering  of  the  beux)us  of  Werte 
England,  in  which  the  supporters  of  the  empress  were  chieflj 
found,  threatened  a  renewal  of  hostilities.     But  several  year 
elapsed   before   Henry   saw    his    opportunity.     Having  by  hi 
father's  death   gained   a   firm   standing-ground  in   France, 
added,  by  his  politic  marriage,  the  county  of  Poictou  and  tl 
duchy  of  Guieuue  to  Anjou  and  Normandy  *.    An  attempt  mad^ 
by  Stephen,  with  the  aid  of  Lewis  \'I1,  to  seize  the  latter  terr 


'  'Die  leg&lion  of  Henry  of  Winolieiter  wm  gnuited  by  I  •  '  (, 

iliv<l  iu  114,1.     C«lettiue  II,  who  (ooceeiled  hiui,  wu  b"- 

And  Lucius  II,  wbo  followed  in  1144,  although  friendly  tu  >>. 

lull  rcuvw  hill  Ltiiiiiniaiion.     Etig«niu>  III,  who  act«d  under  the 
of  S.  Bernanl,  .ind  w&a  generally  opijoccd  to  Stophcn,  giiVc  the  Icgiwli 
Archliish"!!  Throl«iH  in  or  hffure  tjic  year  1150. 

'  The  AunulB  of  Ti;wke»l>ury  pluec  the  (It*th  of  Earl  Rolwri  !n  1 14? 
(iervkM  in  November  1146  (vol.  i.  p.  Iji);   the  Annals  of  M  'il 

alibcv  founded  by  the  e»rl,  im  Otfl.  31,  1 147.      Milei   of  Hn-  l| 

ut  (.'Firistui(»,  1 143;  J.  Ueiiiuu:   Gto&ey  de  Miuideville,  in  1 1.1.4. 
Hunt.  fol.  IJ4. 

'  lieu,  llui.l.  f..l    "-- 

*  twe    K.  de    M  I'lul,    jciii-    191    ;    Osbcm,    Do   expugnatioii 
I.yxlioneuDi,  in  lli>                    -  of  Kictuinl  I,  vol.  i.  pp.  czliv.  «(. 

'  Hen.  Hunt.  fol.  ii(>;  J.  Hrxhkm  {ed.  lUino),  p.  159. 

•  G«<offp»y  of  Anjou  g»vo  up  Nonnnndy  t"*  Henry,  •nd  L<rwi«  wcwvwl 
b;     '  '  ,<•  NUtuiiier  <  f  *' 
•  1                                             .■in<»r  t.«»ok  1 
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tory,  wfts  the  first  note  of  the  renewed  struggle.  lu  a.i>.  i  152  ' 
Stephen  {jropoa«fd  to  the  assemblud  bishops  thut  his  son  Eustace 
fbould  be  associated  with  him  in  the  kingdom.  The  prelates, 
under  the  influence  of  Theobald,  refused,  and  suffered  forfeiture, 
which  however,  with  his  usual  irresolution,  Stephen  soon  after 
recalled.  Early  in  the  following  year  Heury  come  to  England 
and  raised  a  native  army  '.  The  horrors  of  active  warfare  were 
repeated,  not  however  on  so  large  a  scale  as  before,  for  Stephen 
was  conscious  of  his  weakness,  and  Henry  was  now,  us  evui', 
economical  of  human  life.  A  decisive  battle  accordingly  waa 
avoided ;  and,  when  on  one  occasion  the  two  rivals  stood  face  to 
face,  the  great  nobles  intervened  and  compelled  them  tu  make 
a  truce.  Henry  of  Huntingdon,  in  describing  the  attitude  of 
the  baronage  on  tliis  occasion,  shows  how  clearly  he  understood 
the  ival  objects  of  that  body.  '  Then  arose  the  barons,  or  rather 
the  betrayent,  of  England,  treatiiig  of  concord,  although  they 
loved  nothing  Ijetter  than  discord  :  but  they  would  not  join 
battle,  for  they  desired  to  exalt  neither  of  the  two,  lest  if  the 
one  were  overcome,  the  other  should  be  free  to  govern  them : 
they  knew  that  so  long  as  oue  was  ill  awe  of  the  other  he  could 
exercise  no  royal  iiuthority  ujjou  theni '.'  The  death  however  of 
Eu«>tnce,  which  occurred  in  August,  reduced  Stephen's  stake  in 
the  struggle '.  The  archbishop  and  bishop  Heury,  moved  at 
lust  by  the  distress  of  the  couutrj-,  and  strengthened  by  the 
•upitort  of  the  poi>e,  made  a  resolute  effort  for  couciliatioD,  and 
after  some  preliminary  meetings  a  peace  was  concluded.  Nego- 
tiations begun  at  Wulliiigford  before  the  death  of  Eustace  were 
completed  at  WestiiiinHter  in  the  following  November'.  In 
the  treaty  which  was  then  made  the  national  claims  for  good 
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'  A)ir.  8,  115^;  Cltr.  S.  Aug,  e<l,  LielHU-iiuuin,  p.  8];  Uen.  Hunt.  fol. 
ja6;  Gcniwe,  i.  150. 

'  He  CTomed  over  U>  Eu);lnnil  within  the  octeve  of  the  Epipluny,  1 1  j  j  ; 
I:,  de  MiiDte.  '  N«c  tMiieu  hiic  [his  sncoeH  againiit  iStepheu  at  Crow- 
uumih]  aliriu^enjiti  MMjibant  virititiii  naia,  niwtro  pn^eoipue  lui)it«  aitv- 
Ittlur;'  Juh.  S»li«b.  Polycr.  vi.  18. 

'  H.  Hunt  fol.  jj;  ;  tJervntc.  i.  154. 

•  Ocrvwe,  i.  ij}  ;  K.  de  Muiitr. 

'  Hon.  Uunl.  fol.  ij;,  JjS;  OtirtHw,  i.  154,  IjO.  li  rl..  Xtcute  ifivca 
Muv.  6  w  Uie  diitf  orth<!  fiual  ogreemeat. 
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government  were  Btrongly  iiisiuted  uix>ji.  aud  an  elnburatc  pi 
of  reform  was  drawn  up.  The  result  wna  stated  in  the  form 
of  a  treaty  to  settle  the  succession.  Each  of  ibe  psirties  luul 
something  to  surrendi-r  aud  each  BOiucthiiig  to  aecure.  Henry 
gave  lip  tlie  present  pobsesision  of  the  throne  in  conaidcratiou  of 
the  right  of  succession  ;  Stephen,  who  had  other  cbildreu  besides 
Eustace,  gave  up  their  title  to  the  crown  to  secure  to  them  the 
contiuentnl  estates  wliich  he  had  possessed  before  his  unlock; 
promotion.  He  adopted  Henry  as  hia  heir  of  the  kingdom  of 
England,  aud  Ueni'y  did  homage  and  swore  fealty :  and  the 
nobles  on  both  sides  followed,  doiug  homage  aud  swcanng 
fealty  to  both  princes.  The  rights  of  Stephen's  son  William 
were  guaranteed,  and  a  large  augmentation  of  property  promiaed 
hiui :  all  the  kinsmen  of  the  royal  tumily  and  the  clergy  were 
also  bomid  to  the  agreement.  Two  significant  claused  complete 
the  act.  '  In  the  business  of  the  kingdom.'  the  king  says,  '  I 
will  work  by  the  counsel  of  the  duke ;  but  in  the  whole  reolm 
of  England,  as  well  in  the  duke's  part  as  my  own,  I  will  exeroiie 
royal  justice '.' 

1 1 G.  The  scheme  of  reform,  which  was  drawn  up  at  Walllug- 
ford',  has  not  been  preserved  in  the  form  of  a  document,  but 
may  be  extracted  from  the  somewhat  rhetorical  account*  of  the 
coutemiwrarj-  historians.  The  statement  made  by  Roger  Hove- 
deu ',  that  lieniy.  in  order  to  enforce  the  necessary  roeosnrct, 
undertook  the  olHce  of  justiciar,  is  perhaps  an  cxaggeratiou, 
although  he  diittiuctly  claimed  that  they  xhoold  be  carried  out 
us  a  port  of  the  pacification ' :    aud,  when  he  himself  became 

'  Fuetlera,  i.  ig :  froiu  Die  I<«(1  Hook  of  the  Exchequer.  See  tina  WQL  j 
Newb.  lib.  i.  cap.  30.  I 

'  Mktt.  Ptuiii,  ii.  igi,  191.  1 

'  '  Rex  v<!ro  conatituit  diicmi  juBUtiariiun  Angliae  tab  ipw  et  '"— ^j 
K^ai  aegotia  per  euin  t«nnina)>antnr ; '  Horeden,  i.  311.  Thit  ia  one  ofl 
tlie  addiUoiu  inado  by  l{i<\e<)en  t"  tlio  eArlier  luAUTiala  which  he  <tn»\ 
urnn^;  it  hoa  uo  oouteui[M>nint«:>na  ftiith>tnty,  anil  i*  «xtfvniely  unlikely  tol 
Iw  Inie.  Even  il'  it  were  Vnw,  Hwry  otayci]  in  England  too  abort  a  timal 
aft«r  the  pucifioatiun  to  cxerciaa  any  lUrcot  authority.  John  rif  ili.xhaffll 
however  aaya  tluil  it  wan  niio  nart  of  the  agreament  'qoud  Hraricu*  dox] 
nei(r)tia  reuni  ill>jjoiit>r«l ; '  wl.  Itaiiui,  |>.  170.  1 

»  Heii.  Hiiut  f.il.  jiS.    T  ■                ■  ■    •       ,  •■     •■  ,Ut] 

tiiiiiii  tliit'i,  '|UtHt  f.aiit<<llii  I  nni    1 

i|Ui»"|UC  I'onntrn-i  '    jv., ,       .  -...,.......,,  .uvrati 
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kiug,  bo  seems  to  have  looked  ou  them  as  rurmshing  him  with 
A  prognuiuno  of  the  rcMoration  of  oidcr.  They  are  Htuted  as 
follows,  (i)  The  royal  rights,  which  had  ever^^where  been 
usurped  by  the  barons,  are  to  be  resumed  by  the  king,  (2) 
The  eatates  which  had  iK-en  seized  by  intruders  are  to  return  to 
the  lawful  owners  who  had  enjoyed  them  in  Kiug  Henry's  daj-s. 
(3)  The  adalt«rino  or  unlicenced  castles',  by  whomsoever 
erected  during  the  present  reign,  to  the  number  of  eleven  hun- 
dred aind  fifteen,  are  to  be  destroyed.  (4)  The  king  is  to  re- 
tstock  the  desolate  country,  employ  the  husbandmen,  and  as  far 
Bs  possible  restore  agriculture  and  rejilace  the  flocks  and  herds 
in  the  impoverished  pastures,  (5)  The  clergy  are  to  have  their 
,  and  not  to  be  unduly  taxed.  (6)  The  jurisdiction  of  the 
sheriffs  is  to  be  revived,  and  men  are  to  be  placed  in  the  office 
who  will  not  moke  it  a  means  of  gratifying  private  friendship 
or  hatred,  but  will  exercise  due  severity  and  will  give  every 
man  his  own:  thieves  iiud  robbers  are  to  be  hanged.  (7)  The 
wiued  forces  are  to  be  disbanded  and  provided  for :  '  the 
kiiighte  are  to  turn  their  swords  into  ploughshares  and  their 
nrs  into  pruning-hooks  ; '  the  Flemings  are  to  be  relegated 
their  workshops,  there  to  labour  for  their  lords,  instead  of 
exacting  lalxiur  as  lords  from  the  English.  The  genend  se- 
curity is  to  be  maintained,  commerce  to  be  encouraged,  and 
a  uniform  coinage    to   be   struck ".     This  very  comprehensive 

,  inter  eo«  in  concordia«  firmutduio  fuctlere.  .  .  .  Cjuibnadam  tauten  ■uoruui 
itellii  regis  clFiiiciuia  vel  venulia  paminii,  pacti  comuiuniunem  ilebilitare 
rtOeliatur.  Dux  igitur  eiiper  hoc  regem  angariaiu,  repulum  (luidein  [kimus 
Mt;'  ibid. 

'  '  CikateUa  adullerina.'     The   term    it  not  peculiar   to   England  ;  aee 
tUuiburt  of  Ncigi'nt,  Ojjp.  ed.  D'Achury,  p.  517.     Eob«rt  de  Monte  give* 
)75  at  Uie  number;  Bouquet,  xiii.  196.     On  thii  point  John  of  Hediam 
I  fiulber  conte!Q[<orai7  evidence ;   '  Continuo  eiiit  edictum  ab  ei» 
■  provincial  violeutiaa^  compriuii,  dircptionen  interdict,  inilites  con- 
st sa^tt&rioB  exterarum  iiaiioiiiiut  a  regno  ejici,  inuuitione«quc 
Hua*  (|uiM|iie  in  sua  pooaeMionc  poet  mortem  Ilenrici  regia  conslruxerat 
oL      Justitia  ergo  ct  pax   ubique  in  regno  revocnta  e<t;'    eJ.  Itaine, 
p.  171. 

•  The  fnllowinff  )•  thp  ttatenient  of  Ralph  de  Pioeto,  i.  296,  397 :  '  Dniient 
in  rex  in  filimn  iirroifiivit ;    ei  et  in  euni  ju»  mnini 
[  ti  ..  xibi  quoad  lixurit  reioue  dignitatis  tolaiu  iinatpnem 

rt..., , ,.,  ,v       ..V  -,  |'i..|.lieticuin  illud  att«nderiit,  jam  ae  induit  genitort',  jam 
(tucvui  arr«Kavit  in  filluni.    In  |iarticipnm  regni,  etpuotmodum  nuccoxtiorcm, 
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project  throws  gjvat  light  on  tlie  past  as  well  ae  au  the  fiituir, 
and  it  is  extremely  unfortunate  thiit  the  exHCt  means  by  whicli  r 
was  to  be  carried  Luto  execution  are  not  recorded.  The  fo: 
act  of  adoption  was  i>erfomied  at  Winchester  in  November. 
The  treaty  of  Westminster  was  published  at  London  be&rs 
Christmas,  and  on  the  13th  of  January,  1 15^,  Henry  at  Oxford 
received  the  fealty  of  the  barouti.  But  the  task  of  execotlng 
the  other  clauses  seems  to  have  been  too  much  for  Stephen, 
whose  epirit  was  now  broken;  and  Henry,  in  a  meeting  al 
Dunstable  before  he  left  England,  had  to  urge  the  king  strongly 
to  do  hib  duty,  and  especially  to  enforce  the  demolition  of  the 
castles.  The  last  year  of  the  reign  was  accordingly  devoted  to 
the  undoing  of  the  work  tlmt  seventeen  years  of  war  and  an- 
archy ha<l  done.  Henry,  ulai-m<.'d  by  the  news  that  there  w»«  ft 
plot  against  his  life,  left  England  in  the  followiug  Lent. 
Stephen  had  very  incompletely  [)erformed  his   laborious  taak 


I 


imivcrai  duooia  recipient,  Iii  rege  ilucem,  iu  duoe  rvgeiii  ninguli  wner*'; 
buntur.  £t  ut  regem  Steplunuui  nunc  reguin  iutelligas,  nntiqua  ra^i 
pririlegiii  reataurare  proponil.  Regalia  piu«im  a  proceriliiu  luiirpaLa 
recipiet,  munilione*  eui«  fnndatae  temporibiu  diruevtiir,  i|iiaruiu  nunicnu 
luquc  ad  undeciea  ccntuui  (jiiiiidccim  eiorevit.  L't  autein  atl  luiiion 
rccomts,  praediis  :u<i),'ijAbit  colunm,  iiualariou  aeJiiiciiii,  iieutoribua 
■altnario«,  fen's  ditabit  iudugiiK-t,  ovibus  deoorabit  inouUinA  \,.-,ju'ui  tv- 
plebii  amienti*.     Clertu  nunc  deiuuni  dominabitiir,  paciv   '  >r.cm 

indicet,  iiiuneribaB  icrdidis  nou  gravabitur,  ab  extraordiiim  -uam 

habebil.  Dufeiisivav  locoram,  iieu  vicecomites,  locii  atatueutux  iilaluti*; 
non  in  votoui  exercendae  cupiditatis  abibuut,  non  queuquaiii  ex  odin 
perecquentur.  Non  gratifivabuntur  aniicia,  non  intlulgeutiia  crimina  sob- 
levnbuiic,  Nuuin  cui<iue  r«ervabunt  ex  integro.  Mutu  |i««naruu  nonoulloa 
iifficieui,  prueuiioruui  exhurtatione  plurimra  exoitnbiuit :  fiirra  terrebuulur 
in  furca  ;  pntednneii  6«nteutia  capit&li  plecteutur  ;  utiliten  cidigati  ijladiw 
8Uo«  in  utiiui  vuuierit  ligouisque  couvertent.  A  ciutH*  ud  aratm,  a 
teuUiriiii  ad  vrganUiria  Klaudrensiuui  plurimi  revocabimtur,  et  ijoaa 
ncwtratibus  upenu  iDdixeront,  douiinu  luia  ex  neccmitali;  penolvoni. 
Quid  uultia !  Ab  eicubiit  fatigati  a  commnni  laetitia  mpirabunt ;  bi- 
nooens  et  quieta  rualicitaa  otio  relovabitvir ;  nej/utiatore«  conuiietcioruni 
vioisailudo  locnpletabit.  Forma  publica  percnaaa  uadem  in  rei^au  cvtcbria. 
oril  ubique  moneta,'  The  profjhecy  of  Merlin  referred  to  i«,  '  Koo«bit 
powidenti  ex  inipiie  pietat,  donee  neee  geuitore  indiierii  ■ '  1 ;.  .it  ^^..n.  rli. 
3.     Tho  tcruia  of  the  agreement  arc   thm   given  li  n\»:\ 

'  Quod  dux  post  umrteui  regin,  M  euiii  mqierviverel,  p.. 
IradicUona  rrgnum  liaberet;   juratnni  eat  etiam  quod   y 
direptae  enuit  nb  inviw<>riNi«  im)  nntiqO'w  d  li^tiino*  |- 
carrntur,  i|iiiiriiiu  fi"  r 


qiwc  p.wl  iiiortem  , 
mnltitudo  ail  ixcxxxv . 
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tvlien  he  died  in  October,  1 154,  leiiving  tlie  throne,  for  the  first  B«di<a 
time  since  the  Conque«t    nnthout  &  competitor,  to  the  gre»t 
eovereipii  who  succeeded  him. 

The  reign  of  Stephen  in  one  of  the  most  important  in  our  Con«tit 
whole  history,  m  exeraphfjnng  the  working  of  causes  and  prui-  norut 
cipJes  which  }iad  no  other  opportunity  of  exhibiting  their  real  ra<(n. 
tendencies.     It  was  a  period  of  unprecedented  general  misery, 
and  a  niofet  potent  lesson  for  later  times  and  foreign  countries. 
The  moral  and  social  results  of  it  are  indeed  more  distinctly 
traceable  under  Henry  TI,  but  there  can  Ije  little  doubt  that 
oven  befoi-e  the  king's  death  it  had  had  the  effect  of  creating  a 
feeling  of  national  unity  among  Normans  and  English,  as  well 
as  an   intense  longing   for  peace.     The  comparative  ranty  of 
notices  touching  the  social  life  nf  the  period,  in  the  historical 
memorials  of  the  reign,  render  it  difficult  to  form  any  minute 
concIuaionE  on  the  material  gi-owth  of  the  nation.     But  that  it 
was  a  period  of  great  social  change  there  can  be  no  (inestion, 
when  we  compare  the  i-eigu  that  followed  it   with  the   three 
reigns  tliat  preceded  it.     Some  part  of  the  result  is  of  course 
owing  to  the  equal  govenimeiit  and  lasting  peace  of  the  reign 
of  Henry  I ;  but  it  would  be  to  disregard  the  con.sistent  lessons 
of  all  history,  if  we  were  to  suppow  that  the  terrible  discipline 
of  anarchy,  prolonged  for  nearly  twenty  years,  during  which,  the 
pressure  of  the  legal  government  being  removed,  opportunity 
was  given  for  ever)'  sort  of  development  and  combination,  had 
no  effect  in  opening  tiie  eyes  of  men  in  general  to  the  sources 
of  their  strength  and  the  causes  of  their  weakness.     Although 
the  annalists  tell  mainly  of  the  feudal  usurpations  and  oppres- 
eiuns,  there  are  not  wanting  indications  that  in  the  town  popu- 
lations, where  feudal  rule  was  exercised  under  more  restriction 
and  witi  less  impunity,  an  important  advance  towards  liberty 
resulted  from  tlie  abeyance  of  government  ;  or  at  least  that  the 
municipal  unity  was  able  so  far  to  hold  it*  own  as  to  prevent 
dinintegration  in  one  of  the  rising  elemejits  of  society.     But  thi« 
ia  an  inference  from  later  events  rather  than  a  distinctly  iu-_ 
cordnl  fact  uf  the  reign. 

Thv   Nonuim  jieriiMl  ilosi-^   with   the  iicces»ion  of  Henry  II. 
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whose  8tat«sraivnlike  activity,  whose  jjower  of  conibiuing  anc 
adapting  tliat  which  was  useful  in  the  old  systenis  of  government 
with  that  which  was  desirable  and  necessary  under  the  new, 
gives  to  the  policy  which  he  initiated  in  England  almost  the 
chai'acter  of  a  new  creation, 
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117.  Newcfaarecterof  theconKtitution. — 118.  The  king. — 119.  The  royal 
houwhold.— 120.  The  justiciar.— 121.  The  chancellor.— 122.  The  gn-at 
officers. — 123.  The  national  ooonidl. — 124.  Earls,  bamn>,  and  knighta. — 
125.  Legialative,  jnclicial,  and  other  borinem  of  the  oourta. — 12U.  The 
Exohe<iQer.— 127.  The  Curia  Regis.- 128.  The  popular  ooorta.- 12l».  The 

anor  and  Honour.  — 130.  Bo;al  dememc  and  forests. — ISl.  The 
orought. — 132.  The  labourer. — 138.  The  army. — 134.  Innovation  or  de- 
velopment. 

117.  The  reigns  of  the  Conqueror  nnd  his  three  successorg,  nw  ch»- 

meter  i>f  *    

besides  the  political  interest  which  they  possess  as  the  period  of  coMtiiuUnoi 
the  triivl  and  failure  of  feudality,  have  another  distinct  mark  in  timoL 
Plngliah  hibtory,  partly  it  is  true   resulting   from  the  former. 
The  Norman  period,  as  we  may  call  it,  was  the  epoch  of  the 

wth  of  a  new  administrative  sj'stem,  having  the  source  of 
its  strength  in  the  royal  power.  The  constitution  of  this  system 
'di.itinguiehcs  it  from  that  of  earlier  and  later  times.  In  the 
earlier  history,  constitutional  life  seems  to  show  itself  first  in 
the  lower  ranges  of  society,  and  to  rise  by  slow  degrees  and 
unequal  impulses  towards  the  higher ;  in  the  later  history,  the 
equilibrium  of  the  governmental  system  is  maintained  by  regu- 
.titig  the  balance  l)etween  popular  liberty  and  administrative 

ssure.  The  foundation  of  the  adrainistrntive  system  marks 
the  period  that  intervenes:  and  this  foundation  was  the  work 
of  these  four  reigns.  In  attempting  a  sketcli  of  the  raachinerj- 
which  was  created  or  develoi>ed  for  making  gfMjd  the  liolil  of 
the  king  upon  the  nation,  we  must  adopt  a  different  arrangement 
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IoTUm  from  thnt  under  which  the  Aiig1o>S«u(on  polity  wsh  exambed  inj 
n  former  chapter  ;  nnd,  hc^[umlng  with  the  penon  oaA  offiee 
the  king,  descend  gradually  to  the  consideration  of  the  ]>owcr«| 
cf  the  individuftl  subject  and  the  lowest  form  of  collective  or- 
g&msation.  For,  under  the  new  system,  it  is  from  the  person,! 
the  household,  the  court,  and  the  council  of  the  king  that  all] 
constitutionid  power  radiates ;  and  in  very  many  reapectA  botb 
the  machinery  and  the  terminology  of  government  beer,  Ao\ 
to  the  present  day,  marks  of  their  origin  in  the  domestic  Rerrieiil 
of  the  palace. 

118.  The  Norman  idea  of  royalty  was  T«ry  eomprehenstre  H 
it  practically  combined  all  the  powers  of  the  untioniU  sot 
reignty,  as  they  had  been  exercised  by  Edgar  and  Canute,  withl 
those  of  the  feudal  theory  of  mouarchy,  which  wa.s  exempljfie 
at  the  time  in  France  and  the  Empire ;  and  it  discarded 
limitations  which  had  been  placed  on  either  system,  in  Englantl] 
by  the  constitutional  action  of  the  witan,  and  on  the  Continent 
by  the  usurpationB  or  extorted  immunities  of  the  feudatonea.1 
Tlie  king  is  accordingly  Iwth  the  chosen  head  of  the  nation  and 
the  lord  paramount  of  the  whole  of  the  laud :  he  is  the  soo 
of  justice  and  the  ultimate  resource  in  appeal  for  such  equity  i 
he  is  pleased  to  dispense ;  the  supreme  judge  of  his  own  ne 
aities  and  of  the  method  to  be  tukcn  to  supply  them.      He  \» 
fact  despotic,  for  there  is  no  force   that  can   constitutionaU] 
contTX>l  him,  or  force  him  to  observe  the  conditions  to  which 
for  his  own  security  or  for  the  regulai-  dis])atch  of  buBiness, 
may  have  been  pleased  to  pledge  himself.   If  the  descendAiiia  i 
the  Conqueror  had  succeeded  one  niiother  by  the  ordinary 
of  iuherit^uce,  tliere  can  be  do  doubt  but  that  the  forms  as  wcE 
as  the  reality  of  ancient  liberty  would  have  perished.     Owing 
however  to  the  necessity  under  which   each  of   them    lay,  of 
making  for  himself  a  title  iu  default  of  hereditary  right,  th« 
ancient  fmmework  was  not  set  aside  ;  and,  perfunctory  n«  to 
great  extent  the  furniH  of  election  and  coronaiiou  were,  they  di 
not  lose  such  real  importance  as  they  had  possened  earlier,  bo 
furnished  an  important  nckuowledginent  of  the  rights  of  th4 
nation,  as  well  as  a  recognition  of  the  duties  of  the  king. 
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The  crown  then  coniinne*  to  be  elective :  the  form  of  corona-  Rivtbui  mti 
tion  is  duly  performed :  the  oath  of  good  {{ovemment  in  tAken, 
and  the  promises  of  the  oath  are  exrrapllflrd  in  the  fiimi  nf 
chartere.  Of  these  charters  only  tho«o  of  Henry  1  »iid  Stephen 
are  prcBerred ;  the  document  called  the  charter  of  William  the 
Conqueror  being  a  fabrication  of  the  th>rt«;enth  or  fourteenth 
century,  composed  of  several  fragments  of  his  Icffialation  thrown 
together  in  the  traditional  form.  The  recognition  of  the  king 
by  the  people  was  effected  by  the  formal  arccptJincn  at  lht> 
coivnatioD  of  the  person  whom  the  national  council  hod  elected, 
by  the  acU  of  homage  and  fe*lty  performed  by  tiM  tmant*-in- 
chief,  and  by  the  general  oath  of  allegiaiice  inpoMd  Bpon  Um 
whole  peo{>le,  a&d  taken  by  erery  fnMaaa  onee  al  IcMt  in  fab 
life.  The  tfaMxy  tfaait  by  ft  refcnal  of  tfaaie  pnttmmm,  thai  by  ■»»««* 
renanriaHow  sf  tinmsgr,  by  aliliiliriB  from  tht  Mtb  of  all** 
gmaet,  and  by  »  iifAtBtiwi  tfaat  Hw  ritfata  eautaami.  fay  eiN»> 
neratMa  had  beat  IbHeilad,  tfac  pvaas  ao  choan  W«ld  fa*  ael 
aside,  vaa,  owiag  to  tfae  cxblcaee  of  cHafatitioa  fer  tfaa  tfanuM, 
kept  prouMBdy  fadbic  At  aya  ti  tfa»  ^aafla;  aad  i*  tfaa 
apMch  oT  Hoay  af  Wiarfailrr,  faif  lAg  Ifaa  Jartt—  af  Ifaa 
Ewfwaa  Matiifc.  k  h  iiffiiillj  itaai4'.  TW  ufKiflj  "I  jffZ 
Stepfaaa  ia  aBa|a4  aa  a  aaAaaa  «#  Aa  ja^fMBt  i4  flmt,  *ii4  y*y* 
leaa  oaBriaetBg  tkaa  Ac  kyal  faaall  ^  a  uM  by  laMla :  «• 

tfae  tlinae  ia  mmht  t»  Aiya«L  ia*  4«  amVt  e'  tha  inliwn 
pfTOwiw  of  gaai  ^msaaaa  ia  fivaMy  tmtM  afan  aa  tfaa 
jnattfieation  of  tfaaC  I  1"  1W  «A  aT  i^aiaiMi  laiua  to 
8t«pbaa  ia  aot 

IMatiMa  ia  kar  fiOaKa  *■%■  ■■  ^f^v^'V  mm0mi  t0L  llaa  4i»' 
elaimtifia,  ahbMi^  Hb  Ar  <ftaal«a  AiaaAna  m  aw  •■aat  to 
aanre  a 
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simply  propoBCB  that  she  should  lie  elected  lady  of  England  and 
Normandy.  It  ia  just  posBible  that  the  consecration  which  ehe 
had  once  received  as  empress "  might  be  regarded  as  supersediug 
the  necessity  of  a  new  ceremony  of  the  kind  ;  but  it  is  far  more 
likely  that,  so  long  as  Stephen  was  alive  and  not  formally  de- 
graded, the  right  conferred  on  him  by  coronation  was  regarded 
as  so  far  indefeasible  that  no  one  else  could  be  allowed  ta 
share  it. 

But  whilst  the  elective  principle  was  maintained  in  its  fulness 
where  it  was  necessary  or  possible  to  maintain  it,  it  is  quite 
certain  that  the  right  of  inheritance,  and  inheritance  by  primo-  ^j 
geuituro,  was  recognised  aa  co-ordinate.  The  dying  orders  of^l 
the  Conqueror  were  so  worded  as  neither  to  deny  the  elective 
right  of  the  EugUsh  nation,  nor  to  annul  the  inchoate  claims  of 
his  eldest  son,  even  when  he  intended  to  evade  both.  '  I  make 
no  one  of  them  heir  of  the  realm  of  England  ;  that  I  leave  to 
the  eternal  Creator  whose  I  am  and  in  whose  hands  are  all 
things  ;  for  I  got  not  that  so  great  glory  by  hereditary  right*.' 
The  arrangement  made  by  William  Rufus  and  Duke  Robert  at 
Caen  in  a.d.  1091,  that  each  sliould  be  heir  to  the  other  ia  case 
of  his  dying  childless',  proves  that  something  more  was  involvedJ^| 
than  the  ancient  principle  of  the  eligibility  of  all  the  members 
of  tlie  royal  house ;  that  a  power  of  disposing  of  the  crown  was 
supposed  to  reside  in  its  wearer,  and  that  the  inherit-auce  of 
England  was  not  materially  distinguished  from  that  of  Nor- 
mandy. True,  the  recognition  of  the  duke  of  Normandy  by  his 
barons  was  in  a  manner  analogous  to  that  of  the  king  of  England 
by  his  witan ;  but  in  Normandy  the  right  of  hereditary  suc- 
cession was  established  liy  the  precedents  of  many  generations. 
'  It  is  for  me  to  appoint  my  successor,  for  you  to  keep  faith  with 
him,'  were  the  dying  words  of  Rolto,  according  to  the  tradition 
of  his  descendants '.     The  measures  taken  by  Henry  I  for  secU' 
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'  Flor.  Wig.  A.D.  II 14. 

*  '  Neininem  Anglici  regni  cnnntituo  heredem,  tad  Mtttno  Conditori 
Ciijiu  iiuui  et  in  Cujua  nikou  sunt  omnia  illud  couimendo :  noaaBim  Uuitum 
decus  bere<Iitiiriu  jure  |>asse<li ; '  Ord.  Vit.  vii.  1 5. 

'  Flor.  Wig.  A.v.  1091. 

*  '  Meum    e»t   railii    ilium   aiibrogKre,  ventrum  est  illi   fidem  servare.' 
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itig  the  crovru  to  his  uwrn  uhildreii,  whilst  they  prove  the  accept- 
ance of  the  hcreilitarj'  principle,  prove  also  the  importance  of 
fttreugtheuiiij,'  it  by  the  recoffuition  of  the  elective  theory.  He 
did  uot  go  BO  far  as  his  conteinporaries  in  Fratice  and  the 
Empire,  nnd  actually  olituin  the  formal  election  and  coronation 
of  his  heir ;  but  iu  A.i>.  1 1 1 6,  in  a  gi-eat  council  nt  Salisbury, 
homage  was  done  aud  oathii  of  fealty  taken  to  his  son  William ' ; 
ill  A.i>.  ]  127,  nt  London,  the  whole  council  of  the  kingdom  swore 
that  if  the  king  should  die  without  a  male  heir  the  emprcBD 
should  be  maintained  in  poKseBsiou  of  the  realm  of  England ' ;  a 
Gimilar  oath,  in  a.d.  113 i,  was  taken  at  Northampton';  and 
after  the  birth  of  Henry  II,  which  occurred  in  a.d.  i  133,  we  iiro 
expressly  told  by  Boger  of  Hovedeu  that  the  prelates,  earls,  and 
Imrons  of  the  whole  of  the  king'8  doniiniouH  swore  fealty  to  the 
empress  aud  her  little  sou  whom  he  appointed  tu  l)c  king  after 
him*.  Iu  like  maimer,  iu  A.J).  1152,  Stepheu  demanded  the 
recognition  of  Eustace  as  his  heir,  and  even  went  so  far,  no 
doubt  under  pressure  applied  by  Lewis  VII,  as  to  insist  that  ho 
should  l)e  anointed  and  crowned '.  He  was  indeed  defeated,  us 
we  have  seen,  by  the  resolution  of  the  bishops,  but  Constance, 
the  wife  of  Eustace,  is  said  in  after  days  to  have  borue  the  title 
of  c|ueen';  and  the  importance  which  was  attached  to  the  adop- 
tion of  Hcnrj'  11  by  Stephen,  luider  the  treaty  of  Wallingford, 
shows  that  the  rule  commonly  adopted  iu  the  descent  of  fiefs 
was  becoming  the  accepted  theory  of  succession  in  the  case  of 
the  crown  olso. 
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Williuu  of  Juiuiegci  p&rticnl&rly  mentions  the  procea*  by  which  the 
Nimiiui  Jukta  before  tbeir  deatU  procured  the  accepUince  of  tlieir  anc- 
cesboni;  lib.  ii.  c.  23  ;  iv.  10. 

'   Flor.  Wig.  4.1).  1116. 

'  Coiit.  Klor.  Wig.  .^.11.  lufi;  Will,  ^falmejib.  Hiit.  Nov.  i.  $  1. 

'  Will.  Mkliueelj.  Hist.  Nov.  i.  J  455  :  '  Priacaiu  iidem  Apnd  eai  ijut 
•Icfieraiit  iiuvavit,  ab  hid  qui  non  dedemot  <u.-cepit.' 

*  Uovedeii,  i.  187:  'Fecit  srchiepiicupoa  et  comites  ct  bnroneg  tntiun 
•n»e  dominKlioniii  jaTwe  fidelitatea  Matildi  impc-rstrici  filiae  tuae,  et 
Henrico  filio  ejii-i  adhuc  niiniiuo,  et  conititiiit  eum  regciii  poet  «e.' 

'  Hen.  Hunt.  ful.  117  ;  Gorv.  i.  150.     See  nbove,  p.  351J. 

•  Art  do  V.'rifier  lea  Date*,  Li.  385.  The  only  evidence  ibot  I  niii  lind 
fur  till  •tateiiicnt  ia  contained  iu  two  letters,  one  of  the  viKununt  of 
Badon,  tlie  ulher  of  the  oouiuioa  council  of  Toulouae,  in  which  alio  is  •<• 
apokvD  of;  Bouquet,  xvi,  69,  71. 
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Tbe  importance  attaching  to  the  position  of  (he  queeu  is  noi 
a  novelty  of  the  NoiTnati  period  ;  the  history  of  Eadburga,  the' 
treacherous  wife  of  Brihtriu '.  had  given  it  n  peculiar  interest 
some  centuries  earlier :  and  Judith  the  wife  of  Ethelwiilf  had 
received  a  very  solemn  consecration  from  the  archbishop  of 
Rheiras.  The  queens  of  William  the  Conqueror,  Henry  I,  aaid 
Stephen  play  a  considei-able  part  in  the  history  of  their  husbands' 
reigns.  The  wives  of  these  kings  received  special  coronation 
apart  from  their  husbands" ;  they  held  considerable  estates  M'hich 
they  iidministered  through  their  own  officers,  and  which  were 
fi'equently  composed  of  escheated  honours;  they  had  their  own 
chaucellorij ' ;  they  acted  occasionally  as  regents  or  guardians  of 
the  kingdom  in  the  absence  of  the  king,  and  with  authority 
which,  if  it  did  not  sujjersede  that  of  the  justiciar,  had  at  least 
an  honorary  precedence*.  The  pajTuent  of  queen's  gold,  that  is 
of  a  mai'k  of  gold  to  the  (jueen  out  of  every  hundred  marks  of 
silver  paid,  in  the  way  of  fine  or  other  feudal  incident,  to  the 

'  Aooording   to  As«er,  who  cite*  Alfred  »»  his  authority,  the  We«t- 
■Snxons,  after  tbe  misconduct  of  Eadburgn,  refused  to  allow  to  tbe  king! 
wife  the  name  or  poiition  of  queen :   and  EthelwulTs  second  marriage, 
together  with  the  coronation  and  queenly  title  of  bis  wife  Judith,  was  one 
ground  of  bis  being  set  aside  by  Elhelbald  in  856;  Asser,  M.  H.  6.  471. 
However  this  may  have  been  in  Wessex,  Ethebswitba  the  wife  of  Burhred 
was  crowned  queen  of  Mercia  ^C.  D.  ccxcix).     Eadgifu  tbe  wife  of  Edward 
the  Elder  subscribes  charters  only  ns  mater  regit.     EiflhrTtha  the  wicked 
wife  of  Edgar  sabscribes  charters  as  queen.     Emma  the  wife  of  Ethelred 
was  also  queen,  and  the  rite  of  crowning  the  queen  appears  in  the  rituals  ^, 
from  this  time.     Possibly  some  tradition  of  tbe  old  prejudice  may  have  led  ^| 
Iiewis  VII  tu  inaint  so  strongly  on  the  conination  of  his  daughter  when  ^| 
married  to  the  beir  of  the  Englisli  crown.    See  Bobertson,  Essays,  pp.  166- 
171  ;  Freeman,  Norm.  Conq.  i.  565  ;  iii.  48;  iv.  179. 

"  The  wife  of  tbe  Conqueror  was  crowned  by  tbe  archbishop  of  York  at 
Whitsuntide  1068  ;  Flor.  Wig.  The  coronation  of  Matilda  the  wife  of 
Henry  1,  by  Auselm,  Nov.  1 1,  iioo,  and  that  of  Adeliza  his  second  wife, 
Jan.  39,  nil,  by  Archbishop  Ralph,  are  also  specially  noticed.  Matilda, 
Stephen's  queen,  was  crowned  at  Westminster,  March  31, 1 136,  and  also  at 
Canterbury  with  her  hus1>and  ;  Gerv.  i.  96,  527. 

'  Bernard  bishop  of  .S.  David's  was  obaneellor  to  Matilda  the  first  wife  of 
Henry  I,  and  Godfrey  of  Bath  to  his  second;  Flor.  Wig.  A.I).  1115 ;  Gout. 
llor.  Wig.  A.D.  113,^.  I 

'  Matilda  tbe  wife  of  Henry  I,  acting  with  the  '  common  counsel '  of  the ' 
nobles  in  the  king's  absence,  sent  Archbishop  IUlj>h  to  Rome  in  1 1 16 ; 
Endmer,  p.  u8  ;  Flor.  Wig.  a.u  1116.  Charters  issued  by  her  are  in 
Elmhani,  p.  .^54  ;  Mon.  Angl.  i.  J4J  ;  and  Hist.  Abend,  ii.  98;  cf.  p.  104. 
Stephen's  queen  negotiated  and  commanded  during  his  captivity,  and  so  far 
maintained  the  party  of  her  husband  that  it  fell  to  pieces  on  her  death. 
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Jiig,  even  if  it  U  not  recognisable  in  Doinesduy,  is  probably  as 

pd  M  tho  reigu  of  Henry  I'.     Tbe  ackuowledged  importance  of  r'wUoo of  j 

position,  tlic  real  power  and  influence  with  which  she  was 

sted,  ib  ill  Homewhat  marked  contrast  with  the  tjfottuent  of 

be  king's  heir.     Whether  it  was  to  avoid  the  jealousy  of  the 

krons,  or  to  limit  the  ambition  of  the  presumptive  successor, 

either  William  the  Conqueivr  nor  Henry  I  seems  to  luive  given 

to  his  BOD  a  separate  establiiihnient  by  way  of  nppunngc  '.     The 

lughters  also  were  a.s  a  rule  dowered  with  treasui-e,  not  with 

lid.     The  illegitimate  sons  of  Henn'  1  were  however  hugely  The  1 

lovred,  one  of  them  receiving  an  extensive  and  important 

rldom':  and  tlie  kinsmen  of  the  king  in  the  second  degi'ee 

•re  favoured  in  the  same  way '.     But  the  reWUion  of  liobert 

sinst  the  Conqueror,  and  the  youth  of  the  etheling  William, 

any  perhaps  explain  more  naturally  the  apparent  over-caution 

of  the  father  in  each  cnau*. 

H9.  The  great  officers  of  the  household  fonn  the  first  circle  (irii»i..«- 
ii.      .111.  *iii.         1  **" "'  ^*** 

ouod  the  throne,  and  nimish  the  king  with  tiie  nrst  elements  iiuuMiiuid. 

of  a  ministry  of  state.  There  is  from  the  very  first  some  diffi- 
culty in  drnmng  the  line  that  separates  their  duties  as  serv'ants 
of  the  court  from  tJieir  functions  as  administrators  ;  a  difficulty 
which  is  not  to  be  ascrilied  merely  to  the  deficiency  of  early 
ords,  but  appears  partly  to  be  the  result  of  a  growing  policy. 

may  also  have  arisen  partly  from  the  combination  of  two  or 

ore  distinct  systems. 

The  four  chief  and  indispensable  servants  of  the  primitive  Tiw  font 

noaoHHty 

sehold  are  named  in  the  ancient  Frankish  law,  as  the  imtjor,  wrruu. 

['  Dial,  lie  Scaocario,  lib.  ii.  c.  i6  ;  Mndux,  Exchequer,  p.  14,0 ;  Eyton'a 
•hire,  xii.  156.  It  is  probably  the  Gemumma  reginae  of  Domeadny, 
IJ4,  ij8.  See  Ellin,  lutr.  i.  173-175. 
I*  William  tho  son  of  Hcnrj-  I  did  hnwever  issue  writg,  apparently  *»  lii» 
ler's  repreaeutative :  two  of  which  are  given  by  I'al(,^ave,  L'oiuinon- 
Jth,  p.  tlixix  ;  others  are  in  Miidux,  Hint.  Exch.  p.  76,  and  in  Elniliam's 
ouicle,  pp.  353,  354. 
[ '  Ittilwrt  tarl  of  Gloooerter  bad  tho  earldom  conferreJ  by  lii*  futlier,  but 
e  lorddiip  of  filomwter,  on  which  the  titlo  wm  based,  wa«  the  inheritance 
'  hii  wif.'.  the  dauijliter  of  Itoberl  Fiti-Hamon.  Rejjiuald  earl  of  Corn- 
'  arldoui  in  the  Ptrucifle«  of  Stephen's  reign  ;  according  t-}  tlie 
uii,  by  inarriage  (pp.  6j,  66) ;  according  ty  William  of  Mahuia- 
iiy  1 1).-  gift  of  hit*  brother  the'  carl  of  (jloncester  ;  Hint.  Nov.  ii.  i  34. 
[*  Uf  thi»  Htepheu  ia  himself  the  uiust  imiwriaiit  Inatancb. 
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iiifirtor,  H'anlio,  mid  marincakus '.  The  fii^l  of  iJiese  aiisw« 
fo  the  praelectu.s  or  heah-gerel'a  of  Ihe  Anglo-Saxons,  the  second 
l<j  the  ilapifer  or  discikegii :  tlie  scantio  to  the  pincerua  or  cup- 
bearer;  the  mariscaleus  to  the  horsthegn  orstaller'.  In  this 
early  ari-angemeut  may  be  traced  the  germ  of  later  differences, 
for  the  praefectus  aiul  the  Btrotor,  the  master  of  the  houisehold 
and  the  master  of  the  hor>e,  iinist  have  forced  their  way  jjito 
public  dutieb  much  earlier  tli;ni  ihe  caterer  and  the  butler.  The 
Karolingian  court  had  a  slightly  different  rule :  the  four  chief 
officers  are  the  marshal,  the  stewai-d,  the  butler,  and  the  chamber- 
Ittiu ' ;  the  nwjor  of  the  old  law  disappearing,  and  his  functions 
devolving,  as  we  know  from  later  history,  pai'tly  ou  the  dapifer,  1 
Bcueschal  or  steward,  and  partly  on  thf  chamberlain  or  accouut- 
ant.  The  latter  distribution  of  dignity  was  permanent,  and  was 
obsen'ed,  with  some  modifications,  down  to  the  latest  days  of  the 
Empire,  in  the  electoral  body,  where  the  Count  Palatine  was 
high  steward,  the  duke  of  Saxony  marshal,  the  king  of  Bohemia 
cup-bearer,  and  the  margrave  of  Brandenburg  chamberlain.  A 
similar  system  had  l>een  borrowed  by  the  Norman  dukes  from 
thi'ir  titular  masters  :  Normandy  had  its  siewaixl  or  seneschal, — 
for  whom  even  the  name  of  comes  palatinus  *  is  claimed, — ^its 

'  Lex  Saliua  (Herold'a  Text),  xi.  6 ;  Merkel,  [>.  66 ;  Herold,  Originea, 
|i.  9 ;  Wttitz,  D.V.G.  ii.  401 .  Tlie  t'lijiifitla  Jlemeilu  mention  the  canierariiu, 
buliculariiiK,  stinescalciu,  judux  publicui>,  and  cuuestabiilua  ;  Pcrtz,  Legg.  v. 
183.  The  Alemaunic  law  uuunientteM,  'seuiacalcus,  iiiarlsoalcuB.  cocuk,  and 
putor  ; '  Pertz,  Legg.  iii.  73.  The  'aeniscalcus'  ii>  said  to  mean  the  senior 
vervaut;  Waitz,  D.  V.  G.  ii.  401  ;  iii.  410. 

'  The  jiraefectus  or  praepoaitus  of  the  king's  hooaehuld,  his  ateward  or 
gerefa,  occun  oocaaionally  in  iiede :  Rolfrith  ia  pratfecliu  to  Egbert  Icing 
of  Kent  (H.  E.  iv.  i);  he  is  apparently  the  cTiiiiigea-gerefa  of  the  lawa; 
Hchinid,  Gesetze,  p.  599.  Tlie  diacthegn  or  dapifer  is  mentioned  in  the 
Cod.  Dipl.  dccxv,  dccoviii,  4c.  Oal»c  the  pincerna  of  Ethelwulf  waa  also 
hi*  fiither-in-law ;  and  several  others  who  bore  the  same  title  are  mentioned. 
The  8trator  or  staller  was  a  more  im|j<>rtant  (lersun :  Al&ed  the  tiratnr  of 
Edward  the  Confessor  is  uientioueil  by  Flor.  Wig.  A.I).  105J  ;  and  Oagod 
Cla[>a  the  tlalUr.  ibid.  a.O.  1047  ;  Keuible,  Saxons,  ii.  io8-l  1 1 . 

'  G.  L.  von  Maarer,  Hofverfaasung,  i.  189.  The  lUrpeiuator  of  Harold 
is  mentioned  by  I'lor.  Wig.  a.o.  1040;  Kemble  identifies  him  with  the 
camerarius  or  cubicularius,  who  occasionally  appears  iu  the  clurters ; 
Saxiins,  ii.  107.  Robert  the  difjxneatcr  of  tlie  Cunqoeror  is  mentioned  by 
Ord.  \'it.  ^^ii.  8,  and  in  Domesday  ;  Ellis,  Intr.  i.  478. 

*  Stujileton  (Kotiili  Scaccarii  Noriiianniae,  vol.  i.  p.  xvii.)  gives  an  extract 
from  acartularj-  of  Trinity,  Rouen,  of  A  J).  1068,  which  spades  of  WilUiun 
Fits-Osbcra,  '  dapiferi,  qui  cumcs  erat  polatii' 
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iip-b*nrer,  its  cnnRtnble,  and  its  chamberlain ;  and  these  hnd 
liecome,  it  would  lie  difficult  to  say  how  early,  hereditary  gnmd 

prjeantie^.  At  the  time  of  the  Conquest  William  Fitz-Osliem 
Vfts,  as  his  father  had  lieen.  ihijiifur  and  come*  ixihtlii.  The 
ehamberlainship  was  hereditary  in  the  houfe  of  Tankerville ; 
Ihe   lords   of  Hommet  were  here<litarj'  constables.     The  royal  '» '•>* 

iif  thp  X» 

iiousebold  in  England  reproduced  tlie  ducal  lioueehold  of  Nor- mnii  kini 
nandy,  and  under  the  same  conditions ;  for  although  the  exact 
iates  for  the  foundation  of  the  offices  cannot  lie  given,  nor  even/ 
satififactory  list  of  their  early  holders,  it  would  seem  certain! 
that,  before  the  end  of  the  reijrn  of  Henry  11.  the  high  steward-) 
thip  had  become  hereditary  in  the  house  of  Leicester,  the  oflicel 
constable  in  the  descendants  of  Miles  of  Hereford,  that  of) 
lehamlierlain  in  the  family  of  Vere,  and  the  butlership  in  t)mt  of  | 
"  Albini '.     But  whilst  these  ofHces  were  ))ecoraing  hereditary,  tlif  t>-  -i- 
ilnties  which  had  origiuaUr  belonged  to  them  were  falling  ii.t 
lib*.-  hands  of  another  class  of  minirters,  whose  titles  raQ»'e 
lofdaplication  of  official  nomenclature  which  is  somewhat  puzzling, 
land  which  even  to  tlie  present  day  occasionally  r«a»es  confnaion  *. 

It  U  bowerer  to  be  notieed  thftt  cacb  of  tbcM  name*  uppnn  to  have 
lb«cn  i^vfn  to  •evenl  panons  at  onoe  ;  lb«re  arc  ecrtaiiUy  Mvenl  <l>|>ifcri 
[•nii   fiincvmke   ai   tbe   Him«   time.     Thcae   wcra   hoixiiraiT  •iMttaelMiM 
tbi;.  kltboogh  the;  ra«y  in  lome  tiiiUna*  ban  baoi  mmA  tr- 
''  t.    The  difmitT  tbM  etnei^e*  uUiniately  owjr  be  Ute  cbief  of  cadi 
thr  hr-^h  Heward,  the  |7rra(  bstler,  tbt  lonl  kifft  ebanabolalA.     la 
kl*.T  '  -n  tbe*e  office*  had  Umg  beeoow  hereditary,  and  aukatitidc* 

nr  I '  were  required,  ther  were  iaatitatcd  wiili  •[leciU  tihrner 

>  the  nocucnoid  ;  the  lord  ctewaid  of  tha  hnnaiiinU  aad  tlw  lord  cfaaabctWa 
I  Mill  «mn  ofieial*.    SomaUting  of  the  laaBa  kital  aajr  kaec  tmhtm  pkMa 
I  ib^  ni^tt  r,(  Honr*  T,  wbcB  tbe  Bttnivirfial  oBeca  «««  foaxM. 

-xiaeeatacortanaadiiiiMl  of  the  ^pe  nf  H—ty  IT. 
eallc^  '■  imiit  regie  da  |aiiiaielliiaBiiai,'  wbidk  giTea  Ika  dalle 

allowatieet  ui  Ute  Kcenl  inmatca  nf  (he  falaee  :  it  ia  (Bfcmll  la  atiimtaif, 
and  dameatie  miente  aad  gnat  uCcam  of  alata  are  niJBglad  la  »madag 
dlatvdcr.    The  follovi^  are  lerilapa  the  oeaat  iwynitaal  |Bi1iialaii  far  aiw 
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I  The  justiciar,  the  frpasiirer,  nnd  the  niftiThal  tnlce  their  places 
besides  the  hiph  steward,  the  chaiuherlaiii,  and  the  coustuljle, 
I  Not  that  the  history  of  these  offices  is  iii  exact  conformity  :  the 
\  constable,  as  long  as  he  exists  at  all,  retains  no  small  share  of 
1  his  ancient  powers  ;  «he  high  steward,  on  the  other  hand,  sees 

(every  one  of  his  really  important  functions  transferred  to  the 
justiciar ;  the  office  nf  marshal  becomes  hereditary,  those  of 
justiciar  and  treasurer  continue  to  be  filled  by  nomination  or 
even  by  purchase ;  and  only  those  offices  which  escape  the  dan- 
gers of  heroditftry  tranBnvission  continue  to  have  a  real  constitu- 
tioual  importance, 

120.  The  chief  minister  of  the  Norman  kings  is  the  pei-aon  to 
whom  the  historians  and  later  constitutional  writers  give  the 
name  of  jiulicinriii^,  with  or  without  the  prefix  minimiti  or 
rtijiikilis^.  The  growth  of  liis  functions  was  gradual,  and  even 
the  histoiy  of  the  title  is  obscure;  for  it  is  often  bestowed  on 
officers  who,  although  thc.v  discharged  the  functions  which  at  n 
later  period  were  attached  to  it,  are  not  so  styled  by  contempo- 
raries or  in  forniftl  documents.  The  office  appears  first  as  the 
lieutenancy  of  the  kingdom  or  ^ice-royalty  exercised  during  the 
king's  absence  from  England.  In  this  capacity  William  Fit«- 
Osbern,  the  steward  of  Normandy,  and  Odo  of  Baj-eux,  acted 
during  the  Conqueror's  visit  to  the  Continent  in  1067  ;  they 
were  left,  according  to  William  of  Poictiers,  the  former  to  govern 
the  nortli  of  England,  and  the  hitter  to  hold  rule  iu  Kent,  in  tlie 
king's  stead,  'vice  sua;'  Florence  of  Worcester  descriljcs  them 
as  '  custodes  Angliae,'  nnd  Ordeiicn.^j  Yitnlis  gives  to  llieir  office 
the  name  of  '  praefectura '.'     It  would  seem  most  prolwvble  that 

Mieeotor  of  tlie  c»rli!  manh&l  of  later  tirae>)  «re  four  mArohnlg,  wlio  again 
h«vc  Bervantfi  of  their  own.  Tliis  will  iiccount  for  the  number  of  officer* 
who  bear  the  name  namea.  It  exhibits  further  the  retention  of  the  primi- 
tive names  in  the  now  ovoi^own  establishment  of  the  palace.  Probably 
all  the  liends  of  departments  were  important  men.  Roger  the  Larderer  ww 
made  a  biiihop  by  lienry  T,  a  fact  whiuli  does  not  show  ttiat  llie  king 
bestowed  a  bishopric  on  a  mere  8er^'ant,  but  that  a  person  who  wai 
qualifio)!  to  be  .1  limhnp  did  not  scrapie  to  iinitertake  the  office  of  larderer. 

'  It  is  obcerTftble  thot  in  the  ordinance  referred  to  in  the  last  note  tliert- 
is  no  provision  for  the  justiciar.  He  was  not  in  that  capacity  a  member  of 
the  houseliobl,  allhoii^'Ii  the  chancellor  was, 

'  Will.  Pict.  ed.  Masercs,  p.  151  ;  Onl.  Vit.  iv.  1  ;  Flor.  Wig.  A.D.  J067 


I 
I 


t 


XI.] 


The  JuKfirtamhip. 


.375 


WilliBin  Fitx-OfiUpni,  at  leaft,  was  left  in  liis  chnrncter  of  stewnnl, 
aud  that  the  Norman  seneschalehip  was  thus  the  origin  of  the 
English  justiciarship.  After  the  death  of  William  Fitz-Osbern, 
Ode  acted  alone  ;  William  of  Malmesburj'  deecrilx's  him  as  '  to- 
tiua  Angliae  vicedomiims  sub  rege'.'  In  1074,  when  tbo  king 
was  again  in  Normandy,  William  of  AVaremie  and  Richard  of 
Bienfaite  were  left  in  chiirgo  of  England;  to  these  Ordericus', 
who  lived  a  generation  later,  gives  the  title  '  praecipui  Angliae 
justitiarii ; '  but  there  is  no  reason  to  suppose  that  the  name  as 
yet  was  definitely  attached  to  a  particular  post.  On  another 
occasion  the  office  seems  to  have  been  committed  to  Linifranc', 
Gosfrid  of  Coutauces,  and  Eoliert  of  Mortain.  In  all  these 
cases,  although  the  function  discharged  was  one  which  l)eIonged 
to  the  later  justiciar,  and  they  are  accordingly  stages  in  the 
development  of  that  office,  it  would  seem  safer  to  give  to  the 
persons  employed  the  more  general  name  of  lieutenant  or  vice- 
gerent. There  is  no  evidence  to  ^how  that  they  held  any  such 
position  during  the  king's  presence  in  England,  or  that  they 
exercised  even  in  his  absence  supreme  judicial  function.?  to  the 
exclusion  of  other  great  officers  of  the  court.  In  the  placitum 
held  at  Penuencleu  in  1075  Gosfrid  acted  as  president  of  the 
court,  aud  in  similar  trial-s  touching  the  rights  of  Ely  and 
liochester  Odo  of  Baycux  apiK'ured  in  the  fame  position  *. 

Under  William  Uufus  the  functions  of  the  confidential  minis 
ter  were  largely  extended;  the  oflice  became  a  iiermaneut  one 
and  included  the  direction  of  the  whole  judicial  and  financia 
arrangements  of  the  kingdom.     It  is  pru)>able  that  the  king, 

■  W.  Malmeib.  6.  R.  lib.  iii.  {  177. 

'  Ord.  Vit.  iv.  14. 

'  Diigdale,  Orig.  Jurid.  30,  quoted  inFoa's  Jndgea,  i.  tl ;  Liber  El ienni, 
ed,  Stewnrt,  i.  pp.  i-i6-j6o.  The  author  of  the  life  of  Lanfranc,  Slilo 
Criopin,  a  contemporary  of  An«elin,  lieeinii  to  imply  the  same  thin);  : 
'  Qaando  gloriosna  rex  Willt^lmim  innrtibatiir  in  Normaniiia,  Lanfirancaii 
eratprinoepaet  ouBtua  Angliae,  siibjectiii  aibi  ouinibut  principibiia,  et  jiivan- 
tibus  in  hie  qnae  ad  defemsinnem  et  dippositionein  Tel  paoam  pertinebant 
regni,  secnndum  leges  patriae  ; '  cap.  15. 

'  At  Pennenden,  in  1075  (above,  p.  301  \  Gonfrid  of  Coutancea  raimt 
have  been  acting  aa  junticiar;  he  ia  ilescribed  in  the  Textna  UofTenrnK 
aa  'qui  in  loco  regis  fait  et  juHtiliam  illam  tcnuit;'  Ang.  .Sac  i.  335. 
Knr  the  Riicheoter  itnd  Kly  ftt)f»  see  Ang.  Sao.  i,  339;  Liber  Eliensiii 
(ed.  Stewart \  i.  jyj. 
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who  hnd  no  prent  fiptitude  for  nny  other  hnsinesB  than  that  of 
war,  was  inclined  nt  first,  to  throw  the  cares  of  government  on 
his  uncle  Odo  and  the  bishop  of  Durham,  William  of  S.  Cari- 
leph  ;  to  these  prelates  Inter  writers  give  the  title  of  justiciar '. 
But  their  treason  opened  the  king's  eyes  to  the  imprudence  of 
ti-uslLng  80  great  authority  to  such  powerful  and  arabiliouB 
pereonnges.  Ranulf  Flnmhard,  who  succeeded  to  the  plac«  of 
chief  adviser ',  seems  to  have  earned  his  master's  confidence  by 
his  ingenious  and  unscrupulous  devices  for  increasing  the  royal 
revenue,  and  he  may  be  looked  on  as  the  first  eonsolidator  of 
the  functions  of  the  office.  It  is  impossible  not  to  suspect  that 
I  had  a  share  in  the  work  of  the  Domesday  Sur%'ey '.  He  was 
native  of  the  diocese  of  Bayeux,  in  which  Caen,  the  seat  of 
the  Norman  treasury,  was  situated,  and  had  been  brought  up 
among  the  inferior  officials  of  the  ducal  court '.  He  had  held, 
in  the  days  of  Edward  the  Confessor,  a  small  estate  in  Hamp- 
shire', possibly  acquired  in  the  service  of  the  Norman  bishop 
William  of  London.  He  was  afterwards  attnched  to  the  house- 
hold of  Bishop  Maurice,  whtira  he  left  to  l)ecoine  chaplain  to  the 
king,  nn  office  which  lie  had  held  for  some  years  Wfore  he  come 
into  prominent  imjKirfance ".  A.s  the  annals  of  the  Conqueror's 
reign  furnish  the  names  of  no  great  lawyers  or  financiers,  as 
Banulf  was  employed  at  court  during  the  later  years  of  it,  and 
08  his  subsequent  career  proves  him  to  have  possessed  great 
ability,  if  not  a  systematic  policy  of  administration,  it  is  not 
unnatural  to  suppose  that  he  rendered  himself  useful  in  the 
compilation  of  the  great  rale-liook  of  the  kingdom.  And  such 
a  supposition  almost  answers  the  objection  taken  to  the  state- 
ment of  Ordericus,  that  he  made  a  new  survey  in  the  reign  of 

'  'Odo  episcopua  Bojncennia,  juatitiarius  et  princcpa  totiua  Angliae;* 
Hen.  Hnnt.  fnl.  313.  'Willelino  Dunelmensi  epiwo|K)  commendtttk  enit 
rerum  publicaruiii  ailininiitratio ; '  W.  Mnltnetili.  G.  R.  ir.  {  ,^06. 

'  '  Snmiims  regiarura  procunitor  opiim  et  jiiRtitiariiiii  factoa  est;'  Ont. 
Vit,  X.  1 8.     '  Kegiae  volnntatu  inaximua  exsecator ; '  Eadmer.  i.  p.  JO. 

"  Above,  p.  JJ4. 

•  Ord.  Vit.  viii.  8  :  he  had  been  under  Robert  tlie  ilinjimiialor  ''iibove, 
p.  ^y2),  who  had  triven  him  the  name  of  Flambanl, 

•  Itomeaday,  i.  f  i  ;  Kllis.  Intr.  i.  420. 

•  Moil.  Dnnelm.,  Ang.  .Sar.  i.  706.  Ho  in  «|ioken  of  as  a  clerk  in  th* 
I)uiiie-:day  Book,  i.  IJ4,  157  ;  Kllis,  Intr.  i.  4J0. 
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Willinm  Hufiis,  of  whioli  there  is  no  other  evidenre.  The 
chronicler  may  have  heanl  that  he  was  employed  in  the  regis- 
tration of  the  revenue,  and  may  have  attributed  it  to  him  as  a 
measure  adopted  during  his  term  of  high  otfice. 

However  this  may  have  been,  and  by  whatever  name  the  post 
■was  distinguished,  it  became  in  Flambard's  hands  all  important. 
He  is  called  by  Florence  of  Worcoster  '  negotiorum  totius  rcgni 
exactor,'  and  'placitator  et  totius  regni  exactor':'  expressions 
■which  recall  the  ancient  identity  of  the  gerafii  with  the  exactor^. 
and  suggest  tliat  one  part  of  the  royal  policy  was  to  entrust  th 
fiinctions  which  had  belonged  to  the  praefectus  or  high  stewtinl 
to  a  clerk  or  creature  of  the  court.  Robert  Bloett,  bishop  oi 
Lincoln,  is  called  by  Henry  of  Huntingdon  'Justitiarius  totius 
Angliae'':'  he  may  have  succeeded  Ranulf,  but  of  his  ndminis- 
tratiou  nothing  is  known.  The  next  holder  of  the  office  is 
Bishop  Roger  of  Salisbury.  He  ha<l  a  historj-  somewhat  like 
that  of  Ranulf  Flamlwrd.  He  also  was  a  poor  priest  of  the 
neighbourhootl  of  Caen.  He  had  attracted  Henry's  notice,  long 
before  he  came  to  the  throne,  by  his  expeditious  way  of  celebra- 
ting divine  service,  had  Wen  enlisted  by  him  as  a  sort  of  chap- 
lain steward,  and  by  his  economy  and  honesty  Iwd  justified  the 
confidence  reposed  in  him  '.  After  Henry's  accession  he  was  at 
first  employed  as  chancellor,  and  after  the  reconciliation  of  tlie 
king  with  Anselm  was  consecrat«d  to  the  see  of  Salisbury-, 
licing  the  first  prelate  canonically  elected  .«iince  the  dispute 
ftlxjut  investiture  had  arisen.  He  seems  to  have  risen  nt  the 
Mime  time  to  the  place   of  justiciar'.     Under  his  guidance, 

'  Flor.  Wig.  A.D.  1099,  1 100.  '  Above,  p.  88. 

*  Henry  hnd  been  brought  up  in  the  biahop'i  conrt,  and  cui  ncarcely 
lukve  been  niiNtakcn  aa  to  his  ri^'ht  to  be«r  the  title.  He  oJIb  him  di«- 
Unctly  '.TuKtitinriua  tutiua  Angli&o ; '  Anglis  Sacrk.  ii.  695. 

*  Will.  Newb.  i.  6  ;  W.  MnlniCBli.  G.  H.  v.  S  40S. 

*  '  Rngcriua  vir  niagiius  in  »aecuUuHlniB,  nunc  vero  regis  jaKtitiariuB ; ' 
Hen.  Hunt,  de  Cont.  Mundi;  Ang.  Sac.  ii.  "00.  '  Rogeru»  auteni  jurti- 
llnriuB  fuit  totina  Angliae  et  necundnn  a  rcge  ;'  Hen.  Hunt.  Hist.  lib.  vii. 
ful.  319.  He  it  called  justiciar  also  by  Williain  of  Malmesbury,  fi.  K.  v. 
i  408.  '  Secnndos  poet  regein  in  •iinniliu*  ni.>golii!i  habebatur  .  .  ,  curae 
[talntinae  regMi(|Ue  negotiia  eunctia  i<|>ecinliii*  cat  praepoiiitns  ; '  Geata 
Stephani,  p.  46.  •  Secundua  cnini  a  rcge  in  regno  |)raeemine1iat  nniverna 
judicibna  et  principibuR ; '  .Tulin  nf  Hexham,  p.  IJ5.  See  al«o  Orilerinw 
Vit^ilix,  xiii.  40. 
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the  joiafietiMi  tt  &t  Cmn»  B««ii 
caicfidlj  oTj^kBised,  aad  tiw  peace  of  the 
B  Inn  unflffsncBi  penBcmB  wucn  ^eniwi 
far  hia  the  title  of  the  Swoid  of  Bi^hteoMni'.  He  U  the 
fin*  jaaticur  who  is  csDcd  *  ateamima  s  nge.'  He  retained  the 
title  of  jaatidar  ontil  his  Miiat  hj  BtinAwi  His  fiersniMil 
hialMT' need  aot  be  farther  jmstil.  Beget  of  Salisbmy  eer- 
tainlf  bore  the  title  of  jasKfiir*;  whether  he  acted  as  the 
Idog's  lieatenaat  daring  his  ahstBee  is  anffftafn,  and  eren  yet 
it  ooMt  he  qaewtiomd  whether  the  iiswt  iifii'iimil  a  pneira 
■gwifirnnfie '.  Sereral  other  minictera  receire  the  Kame 
eren  daring  the  time  at  which  he  was  ecrtainlj  in  office : 
even  the  title  of  eaj/ilali$  jtutitiaritu  ia  giren  to  officers  of  the 
Curia  Regis  who  were  acting  in  sobordination  to  him  *.  We 
hare,  howeTer,  been  tracing  the  development  of  the  office  ratlier 
than  the  history  of  the  title.  The  latter,  not  improbablr,  gained 
defiuiteneas  of  application  as  the  functions  of  the  office  de- 
veloped. The  '  magister  jostitiarius '  of  the  Norman  kingdom 
of  Sicily,  who  possibly  took  his  name  from  the  Xorman  chiel 
minister  of  England,  appears  soon  after  the  middle  of  the 
twelfth  century'.     The  title  of  juatisa  of  Aragou,  a  minister 

'  In  bi«  epiuph,  Aichaeologift,  iL  190. 

*  Henry  uk«  Uie  term  capitalu  Jiutitiarvu  in  k  dimrter.  Foed.  i.  I] 
'  KU!  cnnm  me  vel   capitali    jiutituuio  meo  ; '    but  thii  may  not  refer 
U>  Hoger. 

'  In  a  letter  of  Henry  to  Anselin,  d&ted  »t  Rouen,  he  telU  liim  that  he 
ha*  gircn  notiee  to  the  josticiara  to  art  by  the  ArchbufaopR  a<lvice. 
Whedier  ttieie  were  the  re^fenta  or  the  judge*,  or  both,  may  be  questioned. 
We  find  the  qnecn  and  the  bedr-^pareDt  acting  vith  ooniiderable  pover 
in  the  king'*  abienoe;  abore,  pp.  370,  371. 

•  See  below,  i  127. 

'  Giannone,  Ub.  xi.  c.  4,  mentionf  a  charter  of  1141  a*  attested  by 
'  Henricun  OUia  Dei  gratia  regalia  j  attitiarioi.'  The  marriage  aettleinent 
of  Queen  Johanna  in  1 1 7  7  i*  (igned  by  a  '  magif  ter  j  ustltiaiini,'  a  '  regiaa 
curiae  magicter  juatitiarius,'  a  '  regiae  curiae  jaititiarioa,'  and  a  '  sacrl 
regii  palatii  logotheta '  a*  well.  Althongh  the  Sicilian  kingi  copied  By- 
tantine  aa  well  as  Western  forms,  it  miMt  not  be  forgotten  that  cereral  oi 
their  miniiitera  and  biebops  were  Knglighmen.  Robert  of  Salinbar)-,  chan-' 
cellor  of  Sicily  in  1 147  Job.  Saliib.  Polycr.  rii.  19;  John  of  Hexham,  p]i. 
151,  ija;,  Herbert  of  Midilleaex,  bishop  of  Compsa  (R.  Weeto,  ii.  37., 
Richard  F'almer,  arclil<i«hop  of  Meaaina  in  1 183,  anil  two  c«ulein|ioranf<aui 
arrhbiKhupii  of  Palerni",  Walter  and  liartholomew,  were  Kngli?9hnien.  See 
'loveden,  voL  ii.  pref.  p.  xcii. 
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not  unlike  the  later  chief  justices  of  Knprlnnd,  is  firBt  found  in 
the  twelfth  century'.  The  seneschal  of  Nomiandy  receives  the 
name  oijugtitiur  under  Henry  11.  It  is  only  in  the  same  reign 
that  the  office  in  Enfrland  acquires  the  exclusive  right  to  the 
definite  name  of  *M7;imu«  or  capilalis  jtutitiarius,  or  justitiarivs 
(otitis  ATigliae,  a,  title  occasionally  paraphrased  or  interpreted  as 
' jrraefectitt  Angliae^.' 

For  the  office,  the  development  of  which  is  thus  only  ob- 
scurely tmceable,  it  is  eoHier  to  find  analogies  in  foreign  systems 
than  to  produce  a  consecutive  hiHtory  to  connect  it  with  known 
antecedents.  A  general  view  of  the  Norman  policy  nuggests 
that  the  form  taken  by  the  institution  on  English  ground  arose 
partly  from  the  king's  desire  to  prevent  the  a<)niini.itmtion 
falling  into  the  handit  of  a  hereditary  noble.  In  a  small  terri- 
tory like  Normandy,  where  the  duke  was  always  at  home,  and 
where  very  much  of  the  judicial  business  was  devolved  on  the 
court.s  of  the  feudatories,  an  officer  like  the  teiieschol  might 
suffice  for  all  necessary  business  of  state.  But  in  England, 
where  the  king  could  not  lie  always  resident,  where  the  amount 
of  jjulilic  buRiness  was  increasing  ra])idly  in  consequence  of  the 
politiciil  changes,  and  where  it  was  of  the  utmost  importance  ta 
avoid  the  creation  of  hereditary  jurisdictions,  it  was  absolutely 
necessary  that  a  new  system  should  Ihj  devised.  The  same  need 
was  felt  in  France ;  and  the  same  tide  of  events  which  threw 
the  administration  here  into  the  hands  of  Bishop  Roger,  brought 
the  management  of  afiairs  there  into  the  hands  of  tlie  Abiiot 
Suger'.     In  each  case  we  sec  an  eccle.siastical  mayor  of  the 

'  On  the  Jadex  me<lins  nf  Soprarbe  and  thti  Juititia  of  Aragon,  see 
Da  Can^,  >ub  voc. ;  Dunham,  Hiet.  uf  Spain,  iv.  1 78-181 ;  HalUm,  ^(.  A. 
ii.  49  Kj. 

'  This  U  the  title  generally  given  by  Qervaae  to  the  juMiciar ;  lee  hi« 
Chronicle,  i.  293,  513,  &c. 

'  Siiger'ii  position  at  the  French  court  in  >p<iken  nf  in  very  nearly  the 
•ame  terms  aa  Roger'*  :  '  praeerat  palatio  ; '  'ncc  ilium  a  claustri  oura  pro- 
hiberet  curia,  nee  a  conniliis  principum  hunc  excusaret  moniuteriom ; ' 
'  cumque  ab  eo  jura  dictarentur  nulla  unuuam  pretio  decliiiavit  a  recto;' 
'  praedpua  regni  inoumbcrent  ncgotia ;  '  ex  eo  siqaidem  tempore,  quo 
primom  regiis  e(t  adhibitua  cuniiiliiii,  us<)ne  ad  vttac  illiuH  tenninum,  con- 
stat return  semper  floruisfio  ct  in  melius  ntqne  amplius,  lUlatatia  tenninis 
et  hoatibiu  subjagatis,  fuisse  pruvectum.  Quo  subUto  de  uiv<1ii>  slatiui 
■ceptrum  regni  gnvem  ex  iUios  absentia  sensit  jacluram ; '  Vita  Sugeri, 
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palacr  ;  a  representntiw  of  the  king  in  nil  p.< 
in  his  absence,  chief  agent  in  his  presence  . 
legal,  financial,  luid  even  militury  affairs ;  hnt  prevented  by 
spiritual  profession  from  founding  a  family  of  noblea  or  will 
drawing  from  the  crowii  the  powers  which  he  hml  hern  1 
missioned  to  suEtain.     The  expedient  vnu  n  tnutsitiooal  otiej 
the  clerical  juBticiarB  were  siiperaeded  bv  baronial  ones  wh 
Henry  U  felt  himsolf  strong  ynough   to  stfln<l    the    rink, 
occui*  again  only  under  his  sons,  whose  exigencies  and  wh 
policy  com]>ellod  them  to  employ  iinch  ministers  as  they  fonm 
trnine<l  to  their  hands,  and  as  were  otherwise  qanlified  to  1 
as  mediators  l>etween  themselves  and  their  people. 

121.  The  chancellor,  who  at  a  later  period  entered  intoi 
nf  the  rights  and  dignities  of  the  justiciar,  appears  in  hii=to 
verj'  much  earlier.  The  iiftme,  derived  probably  from  the  1 
eflli,  or  Bkreeu  behind  whioh  the  secretarial  work  of  the 
household  was  carried  on,  claims  a  considerable  antiquity  ;  an 
the  offices  which  it  ilenotes  are  various  in  proportion, 
chancellor  of  the  Karolingian  sovereigns,  «acceeding  to  tl 
place  of  the  more  ancient  rfffre>\<l<iriu* ',  is  simply  the  royii 

llb.-i.     •  R«p»  .  .  .  pciwffre  j»m  profecto,  oran  rir  egngin*  remm  don 
IMJtiretur  : '  ibid.  lib.  ii. 

'  W»iU,  II.  V.  G.  ii.  409,  trace*  the  Uintory  of  the  Merovin^»n  r^f'^ 
untit  as  ft  Ifty  officer :  the  scriptore*,  nnbu-ii,  and  cluicellarii  lerm  to 
l>eeQ  part  of  hit  staff.     In  the  UipMari.in  law,  however,  hp  np{ioj 
tlie  optiinnt«a;    and  in  tlte  Karolini^ian  |>eriofl.  the  archi-canceUa 
oanoeUaria«,  who  keeps  the  oral,  liecume;!  an  important  <   ' 
416.     Frcan  tlie  time  of  Lewia  the  I'itiui  Iho  cliancrlloi' 
hnly  nrdera.     The  same  writer    liiainlaitin   that    the    anli 
originally  nothing  to  do  with  the  royal  clm|icl,  except  «>  f  • 
storehouse  of  official  documents,  and  tliat  the  union  of  tl>'  :trch^ 

chancellor  and  arch-chaplain  dates  from  the  rei(,au  of  tlie  suu>  •■!   Lewii 
Of  course  the  two  function*  liad  been  long  united  berore  Iho  age  of  Kdn 
the  Confeiuor,  when  the  title  of  cluincellor  was  introduced  into  Kn 
The  offioe  held  by  Dinmlan  iiniler  Kilred  must  have  Ixnu  very  moo 
that  of  the  later  chancellors.     Keginlmldui,  »li      "     ■     ''-■—'■      1 
t<i  AValthain  (C.  V.  deccxiii',  ii  the  only  per 
torius  in  genuine  cliarter*.     Leofrio  bithup  of  I  1 
by  Florence  of  \V<irc«>«lor,  A.n.   to^j.      HetiTiAndui- 
Ijuin,  10JJ-1098.  seems,  from  the  d(«cription  i^vrn 
ici  have  filled  the  fame  offloe  nnder  Kdward  the  Cimfu**.  i 
nly  oalled  rvi/W/niius  ;  Dpp.  mI.  DWibrrv,  p.  446.     It  u 
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iiutary :  tbe  aitihi-cancelliiriusi  is  the  chief  of  a  large  budy  uf 
such  officers  ussociated  under  the  iiniue  of  the  chaucery,  and  is 
the  official  keeper  uf  the  toviiI  seul.     It  is  froni  this  minister 
that   the  Engliiih  chaucellor   derives    his    iinnie  and  function. 
Edward  the  Confessor,  tlie  fii-st  of  our  sovcreiyus  who  hnd  a 
seal,  is  also  the  tirst  who  hud  a  chaucellor ;  from  the  reign  uf 
the  Conqueror  the  office  hou  descended  in  regular  succession. 
It  seems  to  have  been  to  a  corapurutively  late  period,  generally  A  derli 
if  not  always,  at  least  in  England,  held  by  an  ecclesiastic,  who 
WU8  a  member  of  the  royal  household,  and  on  a  footing  with 
the  great  dignitaries'.     The  chancellor  was  the  most  dignified 
of  the  royal  chaplains,  if  not  the  actual  head  of  that  body ;  and 
he  had  the  especial  duty  of   securing  and    administering  the  i 
royal  revenue  which  accrued  from  vacant  benefices.     The  whole  j 
of  the  secretarial  work  of  the  household  and  court  fell  on  the  / 
chancellor  and  cliaplains;  the  keeping  of  the   royal    accounts) 
under  the  treasui'cr  and  justiciar,  the  drawing  up  and  sealing 
of  the  royal  ^^Tit8,  and  the  conducting  of  the  king's  correspond- 
ence.    The  chancellor  was,  in  a  manner,  the  secretary  of  state 
for   all   departments'.     He   was   generally   rewarded   for   his 
service  with  a  bishopric,  and  it  was  not  regarded  aa  fitting  that 
the  office  should  be  retained  by  hiui  after  his  consecration.     Of  Baii>  duut» 
the  early  cha:icelIors  none  are  of  particular  eiuiuence,  or  perhaps 
they  are  overshadowed  by  the  greatness  of  the  justiciar.     The 
office  was  however   held   by  William    Giflard,  whose   scn'ices 
were  influential    in    procuring   the    election   of  Henrj'  I ;  l>y 
Roger  of  Salisbury  himself,  before  his  promotion  to  episcopal 
rank    and   to  the  justiciarship ;    and  by  his  sou,  also  named 
Koger,  who  was  one  of  the  victims  of  Stephen '. 

'  Above,  p.  373,  note  a. 

'  Tbe  words  of  John  of  .Salisbury,  '  Hie  est  '(oi  regni  legea  cjtnceUsl 
iuiquas,  et  uuind«ta  ])ii  prindpis  aeciua  fiwit,*  are  a  curious  ■nticipation  of 
the  history  of  tbe  chancellor's  equitable  jurisdiction  as  developed  at  a  later 
period.  The  play  on  the  word  is  only  a  jesting  one.  The  reference  to 
equity  is  explained  when  it  is  remembered  that  tne  Curia  Regis  was  by  its 
very  nature  a  court  of  remedial  and  equitable  jurisdiction  m  the  Widsr 
sense  of  the  word  equitable.     See  below,  $127. 

'  It  is  iiU[x>S8iblc  to  construct  a  tnistwurthy  li^t  of  the  cliancellurs  of  the 
Conqueror:  the  title  is  however  given  to  the  Tullowing  pemons,  whose 
dates  may  he  adjusted  on  the  hypothesis  that  they  did  mot  retain  office 
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1122.  The  treasurer  during  the  Xoruiau  period  wnathe  kc*|i«r 
of  the  royal  treasure,  which  wiis  preserved  at  Winchester;  ha 
was  also  un  important  uiember  of  the  boUHeliold,  and  at  in  thr 
Exchequer  at  "Westminster,  wliere  he  received  the  accotuita  nf 
I  the    shcrifl's.      William    of    Pont    da    I'Arche,    who    had  b«en 
treasurer  to  Henry  I.  ia   mentioned   in   connexioa   with  Ibe 
seizure  of  the  Wincliester  treasure  hy  Stephen  ' ;  and  the  office 
waa  80  imixirtaut  that  Bishop  Roger  ohbiined  it  for  his  uephrf 
the  Bishop  of  Ely*.     But,  like  the  chaucellorafaip.  it  bS\>  br 
helow  the  first  rank  of  ministerial  dignities.     Tlie  chamljerlMB 
I  waa  another  fiiianciul    officer":    his  work  wax   rather  that  of 
]  auditor  or  accountant  tliaii  that  of  treaaurer :  he  held  a  moR 
definite  position  in  the  household  than  tlie  officers  already  ena- 
morated,  and  in  the  judiciiU  work  of  the  countrj-  he  uaj  onW 
less  important  than  the  justiciar. 

The  office.s  of  steward,  butler,  constable,  and  marshal  complete 

after  they  liecame  bi»hop«  :  I)  Uerfast,  Diade  liisliop  of  Flmh«in  in  xcf^; 
{i)  Oibern,  made  binhop  of  Exeter  in  1071 ;  (3)  Osmund,  m»de  bubop  vl 
nolUbury  in  1078;  (4]  Maurice,  made  bishop  uf  London  in  1086;  .J^ 
Williiuu,  a  chancellor  known  only  by  the  attestation  of  charten ;  be  I 
been  ideutilird,  but  with  no  certainty,  with  William  of  Beaofea,  nu 
hinhuji  of  Tlietfonl  in  1086  1  K.  de  Muute',  and  with  William  Giflanl  who 
fulluwc.  Uuder  William  Rufaa  we  find  two  chaneellora,  Robert  ESloett, 
who  became  bishop  of  Linuohi  in  1094,  and  William  tiiH'ard,  who  WM 
chancellor  until  the  accenijion  of  Henry  I,  who  Hppoiute<l  him  biahup  of 
Winchetter  in  1 100.  The  chancellon  under  Henry  I  were  .1)  R>^r  the 
Poor,  apiwinted  binhop  of  Salisbury  in  iioj  ;  (1)  Waldric.  who  wa*  maja 
bishop  of  Laon  in  1106;  (3)  Ranulf,  1 107-1 IJ3;  (41  Geoll'rey  Hn/b», 
11)4-1133,  made  bishop  of  Durlmm  in  the  latter  year;  ^5)  Koger  the  Vaar, 
aon  of  the  justiciar.  It  is  not  improbable  that  Ranulf  the  rhan<.-«Uar, 
1 107-1 113,  was  brother  or  brother-in-law  of  Bogar  of  Salijbnry.  tiaibcrt 
of  No|^nt  states  that  be  had  two  «oni  in  the  >chool  of  Aiuelra  uf  L^co, 
und«T  the  care  uf  William  of  Corbeuil,  afterwards  archbiihup  of  Canterbury 
(0|ip.  p.  S3O'  ;  and  in  another  place  mentions  Nigel  anil  Alexander,  bi»h<ip 
8<<ger  «  nrphewA,  as  acholan  of  the  oune  teacher  ibid.  p.  539) ;  p<Msilily 
theoe  may  be  idrntifieKl,  The  leal  waa  kept  during  Henry  I's  nrijjn  \yf 
the  maj.diit^'r  scriptorii,  as  appears  from  the  Conntitutio  Oomtu  Kegi*  t'liK 
'Sxii.  i.  341  ;  p.  373  al-ove, ;  he  was  probably  ak  subordiiiatc  of  the  chan- 
celliir  in  tlie  iiosltion  held  in  Henry  II's  reign  by  the  vlcechanccUot*. 
Rirhnnl,  '  ijui  regii  si^-illi  sab  cancellario  costos  erat,'  becaaa  a  bishvp  in 
UJi  j  (.-'out.  Klor,  Wig. 

'  (ieata  Stephani,  p.  5.     He  is  eallwl  by  William  of  Malnwabory,  ia 

oijnjuuctif>ii  with  lliahup  Rogor,  ?«•/<>•  1  ^r»,^aron^m  rci/(iUitm\  HUt.  MoT.' 

i.  J  II .  I 

•  IMaloiriiii  dc  Soauciarto,  I.  N.  J 

'  iSctt  Madux,  Hist  Kxch.  pjv  j.-^  ..,  ^J 
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the  machinery  of  the  household.     The  fir^t  of  these,  as  we  have  D<>ni«tic 
ali'eady  seen,  was  eclipsed  in  his  must  imponiuit  iiinutions  by  Uicoouri. 
the  justiciar,  and  makes  in  his  official  capacity  uo  great  figure  rtawanl' 
in  English  history.     The  constahle,  who  exercised  the  office  ofl^^fmuSuU. 
quartermaster-general  of  the  couit.  and  army,  and  succeeded  tol 
the  duties  of  the  Anglo-Saxon  staller  ' ;  and  the  marehal,  whose 
functions  are  scarcely  distinguishable  from  those  of  the  ecu- 
stable,  reached  iit  a  comparatively  early  date   tie   position    of 
hereditary  dignities.     Their  military  functions  however  preserved 
them  from  falling  into  the  class  of  mere  grand  serjeanties,  and  at  a 
later  period  they  had  very  great  importance  in  tlie  management 
of  the   ai-my*.     During  the  Norman   reigns  neitJjer  of  them 
comes  into  much  prominence.     Miles,  the  constable  of  Gloucester, 
wlio  was  made  earl  of  Hereford  by  the  empress,  and  whose 
dignity  descended  to  the  fiohuus,  is  the  fiiTst  of  the  numljer  who 


'  See  Coke,  4th  Inst.  p.  113  ;  Prynue,  4th  Inat.  pp.  59  sq.,  337  Bq.  Of 
the  early  fuDctiono,  ks  well  u  of  the  re«t  of  tlie  history,  of  the  constable* 
we  have  not  much  information.  Tlie  name  ia  derived  from  the  coma 
$laMi  of  the  Byzantine  court,  and  appears  in  the  Wert  as  early  as  the 
days  of  Gregory  of  Tonn.  The  duties  of  the  oonstablm  of  France  are 
given  by  Du  Cange,  s.  v. ;  and  those  of  the  constables  of  Naples  by  Gian- 
none,  xi.  1.  Bat  these  officers  are  not  exactly  parallel  with  the  constables 
nf  England.  In  Naples  the  constable  kept  the  king's  sword,  oonunandod 
the  army,  appointed  the  quarters,  disciplined  the  troops,  and  distributed 
the  sentinels ;  the  marshals  and  all  other  officers  being  hie  subordinates. 
The  French  office  wai  nearly  the  lame.  In  England  however  the  marshal 
was  not  subordinate  to  the  constable.  Probably  the  English  uiarshals 
Ailfilled  the  duties  which  liatl  been  in  Normandy  discharged  by  the  con- 
stables. The  uiarstuil  is  more  distinctly  an  officer  of  the  court,  the  con- 
stable one  of  the  castle  or  army.  But  the  obscurity  of  the  distinction  ia 
accounted  for  by  the  hypothesis  of  the  text. 

'  In  the  reign  of  Edward  I  the  Earls  Bohun  and  Bigod,  the  constable 
and  Tnamhal,  refused  to  exercise  their  functions  except  in  the  king's  pre- 
sence, and  helped  to  bring  on  the  crisis  that  led  to  the  confimiatiuu  of  the 
charten.  Carte.  Hist.  Engl.  ii.  369,  gives,  from  Austix,  an  aooouiit  of 
tlieir  duties  at  tliat  time  :  '  to  examine,  judge,  and  determine  whether 
those  who  owed  services  by  their  tenures  answered  thoae  services  by  the 
qualities  and  nmnbers  of  the  ijcrsons  re<{uinid ;  then  to  muster  those  whom 
Uiey  thought  proper  to  admit,  and  to  assign  them  quarters  ;  and,  if  it  was 
an  expedition  to  foreign  parts,  to  billet  them  into  ships  for  their  transport- 
ation, and  to  govern  them  while  they  were  upon  the  sea  ;  and  upon  their 
landing  to  direct  into  what  battalions  and  companies  they  should  be 
formed ;  and  during  the  actual  wars  to  hold  court  for  the  determinations  of 
all  offences  coimnitted  against  the  laws  of  war,  and  for  the  decision  of  all 
dvfl  oaoses  arising  in  the  army  concerning  the  rights  of  prisoners  and 
booties  taken,  and  such  like.' 
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takes  the  position  ordinariJy  associated  with  tlie  title  of  hi] 

I  constable.     Both  the  coustable  aud  the  marshal  had  places  am 
definite  fuuctious  in  the  Exchequer.     Somewhat  of  the   siimu 
devt'lopiug  and  defimug  process  wliich  we  have  traced  iu  the 
jiistiuianlup  seems  to  have  taken  place  iu  these  offices.     Not  only 
w»»  there  a  double  set  of  officials,  arising  partly  I>erh8p8  from 
the  consolidation  of  the  Anglo-Saxon  aud  the  Normun  courtaii 
but  eftch  of  the  offices  seema  to  have  been  held  by  several 
ordiiwte  functiouariea — there  are  several   dapiferi  and 
mrii ' ,  aud  as  every  castle  had  its  own  constable,  there 
uuuiy   baruus  wlio  had  a  right  to  call  themselves  the   kiugV 
cuustsblee.    The  attainment  by  some  one  of  these  of  the  right 
to  eftU  hinuelf  high  steward,  or  high  constable,  At-as  doubtless  a 
gradiuJ  proaeediiig ;  and  it  may  coujecturally  be  referred  to  the 
mg*  oi  Stephen,  when  both  the  contending  parties  sought  to 
riHiiii  their  fiekk  pertiiiw  bj  the  gift  of  honours  aud  titlei 
PNhehty  tmA  eae  of  these  offices  has  a  histoiy  of  its  own, 
which  Mily  ecsMitjr  ■■tiiisis  bow  exist. 

LThe  sffierfttko  «f  tke  great  luietaooaries  of  the  hoosehol 
■I  thoM  of  tke  State  is  nltiaiateljr  marked  by  the  &ct  of  the 
tK<rai<rr  bevoniaf  hetvditanr,  while  the  Utter  continue  to  be 
winistemL    Aa4  tUe  is  ftuAer  cbstingoiahed :  the  nunisterial 
an  MJwMe.     TW  tnaMrer,  the  chaucellor.  eveu  the 
'«  piCF*  *  *""  ^  laoany  far  lus  offiee,  or  even  renders  an 
A  or  fcrai  fcr  it*.    lUi  practice  rune  ou  to  the  thir- 
tMMk  cvntwy,  wWn.  M  «alqr  «f  the  dignitiM  having  becoaie 
hM^i^ilaKjr.  aad  the  fceWng  of  the  natioa  being  strongly 
imaOTi  ia  kvair  of  rtfani.  the  kii«  was  ooif^lled  to  ch< 
hie  MibMi^&Mle  aHnilm  «tlk  sobm  ni<i«»n>  to  their  capacii 
tint  WJMM.    ^sck  a  hktwtj  aaf  aecoaat  fcr  much  of  the 
UHMaile  aisA  w>ii^>>katrf  c^ractar  of  te  ofieee  of  State, 
t     TW  paw^trmf  Aw»  iiftteti  www  Twy  eoMMerable,  and  were 
X  (VbIimmI  timaihif  sill      Each  dig&itaty  of  the 
••tM  a  MMi^er  of  tW  Cnia  Begw  and  Exchfequer,  and 
w  lUt  v-tj^Gity  ewrvkfci  (n»  tiate  to  tune  jadieial  iiuciiona. 
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Each  too  hnd  under  liim  a  ntaff  of  servnuts  over  whom  he  -iMdiciiii 
exercised  judicature  and  discipline ;  nnd  tliis  was  extended  to  tii<-ir  own 
thy  cogiiisauce  of  all  offences  committed  or  disputea  arising  in  mniu. 
the  department  which  was  nominally  under  his  miinagcmont. 
Hence  the  origin  of  the  courts  of  the  high  steward,  the  constable, 
and  the  marshal,  which  are  subjects  of  comjihiint  down  to  a  late 
period.     Theee  courts  were  naturally  regarded  as  exceptions  to  ^| 

the  common  law  of  the  land  which  was  administered   by  the  ^| 

justiciar  or  under  his  superintendence.  ^| 

123.  Tlie  witeuagemot  of  the  kingdom,  now  subsisting  under  Thegromi 

,.-™,  •!/.  I'l     ooancil  of 

the  title  of  the  great  court  or  council,  forms  a  second  circle  the  kiDg- 
round  the  sovereign  '.     Under  the  Conqueror  this  assembly  re-k 
tained   verj-  much   of  its   earlier  character :   the   bi.nhops  and  ] 
abbots  still  attended  in  virtue  of  their  official  wisdom,  and  with 
them  the  great  officers  of  State  and  the  chief  of  the  Norman ' 
baronage.     It  was  however  rather  a  coui't   than  an  organised  I 
council.    It  cannot  Ije  certainly  affirmed  that  the  tenure  of  a  par-  Pemiai 
ticular  estate  of  land,  held  by  homage  and  fealty,  cither  was  anwiu  iiuaii- 
indispensable  qualification  or  bestowed  the  privilege  of  member-' 
ship:  and  before  the  reign  of  Heni-y  II  it  would  be  rash  lei  A««>mbiy<i< 
maintain  that  every  tenant-in-chief  of  the  crown  was  a  raeinbei\ciii..f.      '  | 
of  the  assembly,  although  every  meinWr  of  the  assembly  was}  I 

after  the  settlement  of  the  (|ue.Htion  of  investitiu'e,  obliged  to  ^J 

hold  his  Imrony  by  homage  and  fealty.  It  is  of  course  only  tu  ^H 
the  bishops  and  abbots  that  that  measure  directly  apjjlies,  but  ^H 
its  operation  in  their  case  necessarily  involves  the  oli.»frviui<-i'         ^H 

'  Gntdrt,  Verwalt.  i.  a  38  nq.,  argura  itrongly  against  the  continuance'  of  ^^M 

tlie  witenageninC  in  the  foriii  of  a  feudAl  council,  nnd  maintuina  t)je  prsc-  1 

tically  abaolute  character  of  the  government  in  the  Norman  times-     It  J 

would  not  now  be  contended  that  the  assemblies  brought  together  by  the  ^^fl 

Conqueror  or  Henry  I  had  the  dt.-finite  organisation  of  the  porliamenUi  of  ^^| 

Edward  I,  or  even  of  the  councilH  of  Henry  II.     But  that  there  were  such  ^^| 

gatherings  of  magnates,  and  that  those  gatherings,  when  they  emerge  from  ^^| 

obscurity  in  the  reign  of  Henry  II,  were  assemblies  of  leuants-in-chief,  is  ^^| 

cleai'  on  the  face  of  the  history.     The  period  was  one  of  transition  and  ^^| 

growth  in  every  wny.     No  legislative  act  turned  the  witenogemot  into  a  ^^| 

feudal  council,  and  no  legislative  act  turned  the  feudal  council  into  a  piir-  ^^| 

liament.     On  the  other  hand,  Clneist's  position,  thai  the  Norman  assemblies  ^^| 

were  not  independent  legislative  or  governing  auembliea,  needs  no  proof.  ^^| 

The  kings  were  practically  absolute,  but  t}iey  retained  the  theory  and  the  ^^| 

form  of  a  national  council.  ^^H 
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of  the  rule  in  all  others.  It  is  snfficientlr  ohvions  from  tlip 
Domesday  record  that  the  tenauts-in-chief  had  long  had  their 
position  and  character  defined.  That  the  forcing  of  homage 
and  fealty,  W'itb  the  boroiiial  tenure,  upon  the  bishops  had  the 
effect  of  annihilating  their  earlier  title  to  appear  in  tlie  witena- 
gemot  as  tapiaUe*  can  scarcely  be  maintained '.  It  completed 
however  the  symmetry  of  the  baronage,  and  gave  a  basis  of 
uniformity  to  the  court  in  which  they  were  assembled.  The 
liinga  no  doubt  exercised  the  right  of  associating  in  their  de-  ^| 
liberations  such  counsellors  as  it  might  $eem  convenient  to  admit,  ^^ 
as,  fur  instance,  a  Roman  legate,  a  Xorman  prelate  who  would 
be  unlikely  to  have  lands  in  England,  or  even  lawyers,  monks, 
or  clergymen  of  special  skill  or  sanctity ;  but  it  does  not  follow 
that  such  strangers  would  be  allowed  to  vote  in  case  of  any 
0«D«nittn.  difference  of  opinion.  Except  in  the  anomalous  jieriod  of 
noDid^  Stephen's  reign,  there  are  no  records  of  any  such  discussions  as 
"""^  -  might  lead  to  divisions.  In  private  perhaps  the  sovereign  I 
listened  to  ad>-ice,  but,  so  far  as  history  goes,  the  counsellors 
who  took  part  in  formal  deliberations  must  have  been  unani- 
mous or  subservient.  An  assembly  of  courtiers  holding  their  | 
lands  of  the  king,  and  brought  together  rather  for  pompous  dis- 
play Uiau  for  ]>olitical  business,  may  seem  scarcely  entitled  to 
the  name  of  a  national  council '.     Sndi  as  it  was,  however,  this 


'  Matthew  Puii  places  the  commaUtion  of  title  io  xS^.  1070  :  '  Epi- 
■copstus  qaoquc,  e(  abbatias  ooum*  quae  baroniM  teoebaot  et  eateniu  ab 
uoini  MTvitute  taeonlari  libertatem  babaerant,  sub  *erTitat«  etatuit  mili- 
tari,  innitulaiu  nagolo*  opaeofmltxa  et  abbatiaa  pro  voluntatc  lua,  qnot 
luilitM  «l<i  et  •aoeeauribai  «ui«  bottilitatia  tempor*  rolnit  a  singulis  exhi- 
heri '  (od.  Loaid,  ii  6).  Bven  if  this  refers  to  any  real  act  of  William, 
•ad  ia  not  a  mistaken  aoooont  of  the  eSect  of  the  Doroeada;  Survey,  tbe 
Auag»  is  not  oomplated  until  tbe  prelates  do  hcoiage  and  fealty  for  their 
temponlities.  The  exact  form  and  natore  of  episcopal  homage  is  a  matter 
of  disrnssiun,  on  whidi  tee  Taylor,  Glory  of  Reality,  pp.  35*  sq.,  and  the 
tliird  Tolome  at  this  w<irk,  ch.  xiz.  Glanvill  (iz.  I)  says, '  episcopi  veto 
oonaeoiati  hoiuagiaiii  facere  non  Solent  domino  nigi  etiam  de  baitmiis  suis. 
■sd  (Melitatpw  cuin  jtinununtis  inteipositis  ipa  praestaie  aolent.  Electi 
VII  I  Kill  ante  oonsecrationemsnamhoinagia  sua  (accte  Solent.' As  no 

I"  ^ay  to  the  kin^; '  deTenio  homo  voter,'  the  form  was  probably 

4i<  '  A  fealty  rmtlicr  than  homage.     Hence  the  bishops  were  snm- 

«■  liam<.<nt  'in  fi>le  et  dilectione  qoibns  nobis  tenemini,'  lay  lords 

'  ii:  'iiirijin.'    Tet  iu  commoD  laogoage  the  bishops  held  their 

"   ■■  •  •  and  fealty. 

i.  jii)  remarks  that  ia  the  solemn  courts  held  at  the 
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court  of  bishops,  nbbots,  earls,  Iwrons,  and  knights  was  the 
council  liy  whose  mlvice  nnd  consent  the  kings  coiiflescpntled  to 
act,  or  to  declare  that  they  acted '. 

A  council  based  on  the  principle  that  its  ineniljerc  are  quali- 
fied by  feuiliil  tenure  of  land  ought  not  to  confine  itself  to  an 
asBembly  of  magnates:  it  should  include  all  freeholders  of  town 
or  country  who  are  not  under  any  mesne  lord,  and  would  thus 
be  in  theory  a  much  larger  and  more  liberal  representation  of 
the  nation  than  anything  that  had  existed  since  the  days  of  the 
Heptarchy.  On  some  occasions,  especially  at  the  gi-eat  councils 
of  Salisbury  in  io86  and  iii6.it  is  probable  that  a  general 
muster  of  the  landowners  of  the  kingdom  was  held,  at  which  all 
were  expected  either  to  l>e  present  or  to  send  their  excuses  by 
the  gheriflV,  who  on  the  former  occasion  are  especially  said  to 
Lave  been  summoned ".  But  the  number  of  persons  who  were 
really  consulted  on  business,  or  to  whom  the  fhow  of  such 
attention  was  paid,  must  have  been  always  very  limited.  As 
lK>th  earlier  aiid  later  was  the  case,  only  the  highest  class  was 
called  on  ti)  treat  of  the  Iiighost  matters ;  the  peoj>le,  if  they 
were  called  at  all,  would  hear  and  obey.  And  thus  the  con- 
$«tituent  parts  of  the  assembly  are  reduced  to  the  archbishojis, 
bishoiis,  aiilrots,  enrls,  barons  and  knights.  The  sherift's,  who 
would  come  iiiviiriiibly  under  one  of  these  heads,  may  be  left  nut 
of  consideration  in  this  relotion.  The  eimmeration  is  however 
in  no  way  based  on  a  logical  division ;  all  the  members  were 

fe<tival8  tlic  oppressed  English  might  recogniBe  the  ancient  witenitgemnt, 
and  the  proud  JN'onimn  the  bamuial  court ;  whilst  the  Conqueror  took  good 
oare  that  they  should  be  neither  tlie  one  nor  the  other.  Tho  view  which  I 
hnvc  inaintnineil  in  these  chapters  U  different ;  I  believe  that  the  Conqueror 
wished  to  make  these  councils  both  witenagemots  and  baronial  courts,  so 
maintaining  form  and  reality  that  the  one  principle  should  be  a  clicck 
upon  the  other.  But  it  is  a  mistake  to  adopt  too  strict  definitions  in  such 
matter.  The  evidence  of  the  Chronicle  is  sufficient  to  prove  tlie  form  and 
reality  uf  deliberation.  In  1085,  'At  mid-winter  the  king  was  at  Gloucester 
with  his  witan,  and  he  held  hia  court  (hired)  there  five  days :  and  after- 
wards the  arclibishop  and  cler^jy  hold  ft  synod  there  for  tliree  days 

After  this  the  king  held  a  great  consultation  (myoel  getheaht; ; '  Cbrun. 
Sax.  X.D.  1085. 

'  '  Arccbiscopaa  and  leodbiscupas,  abbodaa  and  eorlaa,  thegnaa  and 
cnihtas  ;'  Chron.  Sax.  a.d.  1086. 

'  '  Aruhiepiscopi,  episoopi,  abbates,  oomites,  baroneSi  viceoomitOT,  cum 
snis  militibuB ; '  Flor.  Wig.  A,».  1086. 
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scnipulouB  miause  of  patronage,  is  another  proof  of  the  strong 
constitutional  hold  of  the  archbiehops  ;  a  hold  which  their  con- 
sistent exertions  for  the  protection  of  the  people  and  the  jjuri- 
fication  of  the  Church  most  amply  justified.  The  whole  of  the 
episcopal  body  was  until  the  middle  of  Henry  I's  reign  sworn  to 
obedience  to  Canterbury ;  «nd  the  archbif  hop  of  York,  even 
after  he  had  obtained  recognition  of  his  iudependeuce,  had  so 
sniiill  a  body  of  Buffragaus  us  to  make  his  position  in  fact  su1> 
ordinate.  He  was  very  powerful  in  Yorkshire,  but  of  secondary 
importance  at  court, 

124.  The  earls  of  the  Norman  period  are  not  numerous,  nor 
are  the  peculiar  characteristics  of  the  rank  well  ascertained.  Tlie 
tendency  towards  feudalisation  of  the  governmental  machinery, 
which  had  been  growing  since  the  days  of  Canute,  might  have 
made  the  assimilation  of  the  English  ealdorman  to  the  Nonnau 
count  easy  and  obvious  ;  but  that  tendency  was  counteracted  by 
the  policy  of  William  in  more  ways  than  one  ;  and  consequently 
it  is  diilicult  to  reduce  the  expedients  which  ho  adopted  in  the 
several  cases  to  a  uniform  rule.  In  the  early  days  of  his  reign 
the  earls  whom  he  api>oiiited  seem  to  be  merely  successors  to  tlie 
English  magistrates  of  the  same  name.  William  Fitz— O.^beni, 
for  instaiice,  succeeds  to  the  earldom  of  Herefordsluj-e  which 
liad  been  held  by  the  Confessor's  nephew  Ralph  ;  Kjilpli  Guailer 
has  the  earldom  of  East-Anglia ;  and  Edwin  and  Walthuof  retuLu 
luitil  their  fall  some  portion  of  the  tenitory  which  they  had 
inherited  with  the  same  title.  The  three  great  earldoms  of 
Chester,  Shropsliire,  and  Northumberland  were  created  by  the 
Conqueror  out  of  the  forfeited  inheritances  of  Edwin,  Morcar, 
and  Waltheof,  and  may  likewise  be  regarded  as  continuing  the 
line  of  the  ancient  magistracies,  Hugh  of  Avranches  enrl  of 
Chester,  Roger  of  Montgomery  earl  of  Shropshire,  and  Alboric 
earl  of  Northumberland  are  the  only  persons  who  in  Domesday 
hold  the  title  of  comes  by  virtue  of  English  earldoms ' ;  all  the 
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'  To  theae  may  be  lulded  the  Countma  Judith,  the  widow  uf  Waltheuf, 
who  had  the  counticg  of  Huntingdon  Mid  Ni)rthAMi|jtun  at  esrlduuie,  which 
descended  t<>  her  daughter  Maud,  and  through  her  to  the  fiunily  of  Senlii 
Mill  the  lunga  of  Scotii. 
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rest^ — William  of  Evreux,  Robert  of  Eu,  Ifobert  of  MorUunJ 
Eustace  of  Boulogne,  Alan  of  Brittauy,  and  Robert  of  Meultml 
— were  counts  niraply,  the  Hrst  three  of  Normau,  the  luttiT  tlirMi 
of  French  counties '.     In  some  other  cai>cs  the  juriadictiou  ufi 
the  ealdnrman  was  held  by  a  bishop,  who  niny  have  borne  tl»a 
title  of  earl,  although  the  evidence  on  this  point  is  not  coi>-J 
vinoing :  such  was  the  position  of  Odo  of  Bayeux  in  Kent,  of 
Wnlcher  of  Durham,  and  perhajis  of  Gosfrid  of  (.'outnnces,  tha^ 
founder  of  the  fortunes  of  tho  Mowbrays,  in  NoilhumberluudJ 
The  tliird  penny  of  tJie  county,  which  had  been  a  part  of  the] 
profits  of  the  English  earls,  is  occasionally  referred  to  in  Domes- 
day', but  generally  in  connexion  with  the  earldoms  of  kingl 
Edward's   time.     Tlie   title    thus    sparingly    bestowed    by   tho] 
Coiiqufi-or  was  conferred  little  more  lavishly  by  his  sons  :   Henry  I 
oi  Beaumont,  broliier  of  the  count  of  Meulan,  was  made  earl 
Warwick ',    Itobert    Mowbray    eiirl    of    Northumlwrlnnd,    and] 
William  of  Warenne  enrl  of  Surrey',  by  Williuui  llufus ;   the! 
count  of  Meiilan  himself  i-eceived  the  eurldom  of  Leicester  fromi 
Henry  I;  the  earldom  of  Gloucester  was  cunferred  by  the  saraal 
king  on  his  illegitiniutc  sou.     In  all  these  cases  it  is  proljablo^ 
that  Kome  jxtrtion  of  the  traditional  authority  of  tho  ealdormau- 
ehip  was  conferred  with  the  title.     The  next  reign  saw  a  grctibl 
increase  in  tlio  number  and  a  change  in  tho  chiinicter  of  the 
oflieers ".     Stephen,  almost  before  the  struggle  for  the  c«x)wti  I 

'  Onlericus  Viuilia  liaa  unfortunately  crealcd  n  good  dMkl  of  confttdon  on 
tliis  point :  hf  saj't  lib.  iv.  c.  7  that  tlie  Conqueror  gave  the  county  oCi 
Ouckiugham  to  Walter  Giitard.thnt  of  .Surrey  to  Williiuo  of  Wfirennc,  and  [ 
that  iif  Uoldeniew  to  OJo  of  Champagne ;  in  each  case  tho  oomiuiiia  hersi 
given  waj«  i^iven  a^  a  lonlahip,  not  as  an  earhlom,  and  arcordiniily  nun«  of" 
the  ihn-c  nppear  »«  comitet  in  Domesday.  Tin;  lordship  of  Holdorars» 
wa«  held  with  the  county  of  Ai:-  '  T'  -  --'  '  •  'f  Siirroy  w*« 
liy  M'illiHUi  Itufiio:    thiil  of  I  in  it>  urii(in, 

Chftbly  to  \>f  referred  to  W'il  !  i  ;   Devon  \*  •ii'I  1 

n  c^'ated  for  Xticbard  of  Ite<lver»  liy  Henry  I.     The  ni 
ever  of  the  disputed  oarldoiua  is  that  of  Iticbniond,  the  I". 
th«  C-onqueror  t'<  Alan  count  of  iJrittany.     On  thi<  *ee  tliv  thir  . 
the  lAvdii*  < 'oniinill4.*e  on  the  l>ii,^uty  of  a  IVer.  pp.  </>  p^ip  ;  * 

h;         I-  ^  '  ,s, .    ■ 

liad  conaidentble  rt^ht*  in  \V  > <lrdl 

ill  1  1.1.....  ......  ...w.i..,l  for  Henri,  :... ....d  h»| 

himaclt  m  iioj. 

'  In  1  1  ..  Klli»,  Intnnt.  I.  S07. 

'  The  roMt/o  uimitiuiied  t<i  iho  I'll*  livll  uf  Jl  Uvnry  I  are  lb*  cqunti  of 
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begun,  attempted  to  strengthen  bis  party  by  a  creation  of  new  Tiie«* 
la  '.  To  these  the  tliird  penny  of  the  county  was  given,  and  sirphen  wiii  I 
ir  coiuiexiou  with  the  district  fi-om  which  the  title  was  taken 
8  generally  conliued  to  this  comparatively  email  endowment, 
the  rcht  of  their  provision  being  furnished  possibly  by  new 
giftB.  A  simihir  expedient  was  adopted  by  the  empress ;  and, 
as  most  of  the  earls  so  create<I  contrtve<l  to  retain  their  titles, 
it  ia  possible  that  the  frequent  tergiversations  which  murk 
the  struggle  may  have  been  caused  by  the  desire  of  obtaining 
ooufirmatiou  of  the  rank  from  both  the  competitors  for  the 
crown,  Stephen  made  Hugh  Bigod  earl  of  Norfolk,  Geoffrey 
de  Mundeville  earl  of  Essex,  Richard  de  Clare  earl  of  Hertford, 
William  of  Aumile  earl  of  Yorkshire,  Gilbert  de  Clare  earl  of 
Pembroke,  Kobert  de  Ferrers  earl  of  Derby,  and  Hugh  de 
Beaumont  earl  of  Bedford '.  The  empress^  created  the  earldoms 
Salisbury,  Hereford,  Somerset,  Cambridge,  and  Essex,  if  not 


b,  Bektunont,  Brittany,  Pcrclie,  Flanders,  Guunes,  Meulan,  Mortaia,  and 
ProWns ;  and  the  earU  of  Chester,  Oloucealer,  Leicester,  Warenne  (Surrey), 
and  Warwick. 

Whether  Stephen  gninted  tlie  third   penny  of  the  cunoty  tu  hia  eorUi 
aarU,  and  whether   he  or  the  eiupreati  wa»  the  first  to  make  such  grant, 
MgRuaaed  by  Mr.  Round,  Ueolfrey  de  Manderille,  Appendix  H,  pp.  287  iq. 
I  Stephen'ii  earldonu  are  a  matter  of  great  coustitntional  importance, 
I  well  to  )(ive  the  dates  from  Mr.  Uound'a  careful  liatx : — 
by,  Robert  de  Kerrenr,  1138;   ,Tohn  of  Hexham,  p.  120:  Onl.  Vit. 
liii.  37. 
fariuhire,  William  of  Aom&le,  1138;  ibid, 
"broke,  Gilliert  do  Clare,  1 138  ;  ibid, 
iln,  William  de  Ronmare  (?  113^-1140). 
Norfolk,  Hugh  Bigod  (Iwfore  Feb.  1141). 
Arundel,  WUliam  de  Albini  (liefore  Chriitman,  1 141), 
Hertfonl,  Gilbert  de  Clare  (before  Cbri«tma«,  I I4I). 
Eauex,  Geoffrey  de  Manderille,  11 40. 
Bedford,  Hugh  de  Beaumont,  1138  (?). 

Willixiu  uf  Vpres,  called  without  authority  earl  of  Kent,  U  thrown  onl 
of  the  li«t. 
The  date'  and  authoritiea  for  the  empreu's  earldoms  are  as  follnwB  : — 
William  de  Mnhun,  Somerset;  Mon.  Angl.  vi.  335  ;  before  June,  114I, 
I  Patrick  ot  Salisbury,  Salisbury;  before  1149;  Kuedera,  i.  16. 
iMile*  of  Clouceiter,  Hereford;    July,  II41;    Foedera,  i,   14;    Sslden, 

Titlea  (if  flomiur,  p.  648. 
I  Aubrey  do  Vure,  Oxford;    1141;    ItugdiUc,  Baronage,  p.  190:  Hrlilen, 
Title*,  p.  650. 
licgiuaM,  C'iniHall;    ajipuinteit  by  Kc<l>ert  of  Glouueatar  iu   1140:    W. 

Malmeali.  Ili<l.  Nov.  il.  %  34;  114I  t,  \  H-iund,  |>   J71. 
iMifhaa,  Baiilwio  d«  BedNen;  bofora  Jun«,  1141. 
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more.     Two  or  three  earldoms  of  uncertain  creation,  jiucli 
those  of  Buckingham  ond  Lincoln ',  which  were  possibly  cou 
uectcd  with  hereditary  sheriffdoms,  appear  about  the  Mine  per 

The  dignity  of  nn  earl  was  conferred  by  a  speciftl  \\y 
the  girding  ou  of  the  sword  of  tlie  county  by  the  kin^ 
and  may  be  regarded  as  a  personal  ratlier  tlian  h  t«nitoru 
office,  like  kuightliood  itself.  But  the  idea  of  ulHcial  iiositiou  i^ 
not  lo.st  sight  of,  although  the  tiiird  penny  of  the  lileas  and  tl« 
sword  of  the  shire  alone  attest  its  original  character.  The  relie 
of  the  carl,  like  the  heriot  of  his  predecessor,  is  much  highe^ 
than  that  of  the  simple  baron  ;  and,  although  we  have  no  wuirani 
for  supposing  that  a  fixed  number  of  kuights'  fees  was  ne 
earily  attached  to  the  title,  the  possessionB  of  the  earl  wrre  oe  i 
rule  very  much  larger  than  those  of  the  baron. 

The  question  of  the  jurisdiction  of  the  earl  in  his  shire 

!<omewhat  complicated.     In  some  cases  the  title  was  joiaod 

tlie  lordship  of  all  or  nearly  ail  tlie   land  in  the  shire;    ia 

Momo  it  conveyed  apparently  the   hereditary  sheriffship ' ;  atu! 

in  11  'ie\<  cases  the  regalia  or  royal  rights  of  jurisdiction.     Th 

earldouj  of  Chester*  is  the  most  important  instance  of  the  latte 

class.     The  earl,  as  we  have  seen  already,  wa^  said  to  hold  hi^ 

earldom  as  freely  by  his  BAvxjrd  as  the  king  held  England  by  ' 

crown ;  he  was  lord  of  all  the  land  in  liis  shiro  that  was  not  i| 

the  hands  of  the  bishop ;    he  hud  his  court  of  borons  of 

palatinate,  the  writs  riui  in  his  name,  and  he  was   in    fukct 

fi-udal  .'overeign  in  Chenhirc  t\*  the  king  wnc  in  Normandy*.] 

'  On  the  hiatory  nf  the  ritrliioui  nf  Lioctilti,  («e  CouHhope,  Hist.  Pe 
ji.  387  ;  Itound,  GcofT.  de  MunJcvillc,  p. 

•  iiee  tlie  j,Tsnt  to  Geotfrcy  Muidorillc,  Sclilcn,  p.  647.  The  ckrla 
SalUbury  wore  <herifl°s  of  VVilU  from  the  reiini  of  Ileiiry  11  to  the  lOth  < 
Ilfnry  III  ;  their  oarM"  '  '  '  .  nherifliloa 
of  Mi-lier  d.ile.  TheB'  <  tune  w* 
founded  oa  11  hsroditory  <^ 

•  Od  the  pklatinc  earldoiii  .-. ,  [ij 
640«q.  ;  nbdve,  p.  394.  The  ,'  r  r  id 
n*iiie  it.  ihnt  cif  L&noutvr  in  l^.ti 

•  Tli»   i-tilnlirn-  t^rl'lnrn   rif  <'h»^t«-  hull  ill  own  coart»,   jnH..»iN», 
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bishop  of  Durham  occupied  exuctly  the  same  positiou  in  Pai^tiiw 

irlmni.  n  puaitiun  oC  earlier  date  than  the  Conquest,  founded 

tJic  imniuiiitioB  granted  by  tiic   Northumbrian   kings,  and 

afinued  by  the  Conqueror,  in  the  idea,  probably,  of  placing  a 

ong  and   inviolable  jurisdiction  as  an  obstacle  to  Scottish 

^asion'.     The  earldom  of  Kent  w  said  by  Ordericus  ViUilis 

bnve  been  conferred  us  u  palatine  earldom  on  Odo  of  Bayeux  ; 

,  although  at  the  time  of  the  Domesday  Survey  he  \a  still  found 

lioesession  of  an  enormous  number  of  lordships  in  the  county, 

day  of  his  greatness  was  over,  and  we  are  left  in  uncertainty 

bcthi-r  he  ever  really  possessed  the  regalia.     Another  case  is 

the  earldom  uf  Shrewsbuiy  * :  Roger  Montgomery  held  a»  lord 

the  land  in  Shropshire,  save  such  as  belonged  to  the  church 

nd  fivf  comparatively  insignificant  tenants-in-chief :  in  a  charter 

prcseiTed  l)y  Ordericus  Vitalis  he  speaks  of  the  sheriif  of  the 

aty  fta  '  my  sheriff' '  in  a  way  that  leads  to  the  conclusion 

he  aleo  may  have  possessed  palatine  rights ;  but  this  earl- 

I  wan  forfeited  before  the  time  at  which  documentary  evidence 

!d  be  found  to  illustrate  it  more  fully.     The  other  earldomB  Po«»ibi« 

on   the  Anglo-Saxon  jurisdictions  are  liable  to  similar  Juxwioiiw 

ion ;   William   Fitz-Osbern  is  said  to  have  legislated  for  ( 

Terefordshire  * ;  "Walcher  bishop  of  Durham  ruled  the  county 

hvm  the  tiUe  of  bsroo  of  Kinderton  long  before  the  head  of  it  WM 
led  to  t)iv  Hi'uie  of  Lordt.  llie  history  uf  thia  imperium  in  iuipcrio  ii 
rioUB,  luiJ  U  i^iven  in  deUil  in  Onnerod'a  Cheshire,  vol.  i.  Thu  barons 
Rfuriliiitl  km  Haid  to  be  eight  as  well  ma  the  temporal  ones :  namely,  two 
tnnhupa,  ( 'heller  or  Lichfield,  and  Bangor;  six  abbots,  8.  Werburgh'g, 
nbenncre,  Stanlhw,  Norton,  Birkoohead,  and   Vale-Koyal;    ibid.  pp. 

IJO.     The  eioct  accuracy  of  the  detaiU  i«  qutHtionablo. 
The  orjpuuiAtiun  of  Durham  wad  not  quite  »o  complete  as  the  alleged 
palatine  nj-stem  of  Cheater  :  trrn  baronies  are  mentioned  in  the  Pipe   Knll 
(if  I  ii.T     I.. -iiloa  the  bnrona  of  the  Wapentake  of  Sadberge  :  see  Ooldon 
r  .lenwel),  pp.  xi,  lii ;  Hardy,  Registrum  Palatinum,  iii.  pr.  p. 

XI .  5,  Durham,  ii.  36.     The  barony  of  Hilton  is  the  only  one  of 

any  note  among  the  tenancies-in-chief.     But  the  paUitinale  had  its  whole 
urnty  of  ofKccrs,  courts  of  justice  and  record,  which  were  kept  in  the  uotue 
■  I'  until  1836  :  see  above,  p.  194.  note  1.     On  the  origin  of  tliis 

-w  .Sir  T.  1>.  Hardy's  prefaces  to  vols.  i.  iiL  of  the  Registriun 
i  :  'See  above,  p.  294.  '  Ord.  Vit.  v.  13. 

A  huno  diem  in  comiuitu  ejus,  apud  Htrefordioiii,  legum  quas 
.  -iLiijj*  finnitas,  ut  uiUlu.s  uiilen  pro  qualieam<|ue  commisso  plus 
<tpum  solidif  solvat :  cum  in  aliis  provinciis  ob  parvam  occasinncuWi 
In  irani^^roaiione  praecepli  herilis  viginti  vel  vigiiit!  quinque  pendantur ; ' 
W.  Malmoib.  O   R.  iu.  {  156. 
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of  Northumberland  with  all  the  powers  of  a  \-iceroy ' :  aB'I  it  \*  | 
possible  tJjut,  if  we  posfcCbsed  more  abimdiuit  luatcrials,  it  won 
be  found  that  the  i-eduction  of  great  t«rritorial  joritidiotiona 
merely    titulai-   dignities    was   gnidually    worketl    out    by   tk 
Norman  kings,  instead  of  being,  as  ib  generally  preBometl, 
principle  of  policy  fully  developed  by  the  Couqneror  hii 
The  dignity  of  earl  waji,  it  is  scarcely  necessary  to  any,  Iieroditary  'A 
but  the  heir  did  nut  acquire  the  formal  rank  until  he  was  la-^ 
vested,  although  he  might  obtain  poasession  of  Lis  lands,  and 
i-ven  luK  tihare  of  the  profito  of  the  sliire-moots,  Ix-fore  be  re- 
ceived the  trword*.     There  are  instances  moreover  of  a  dirisiofl 
of  the  inheritance  of  the  great  earls :  Roger  of  Montgomery,  wh 
held  the  counties  of  Shropshire  and  Sussex,  left  his  Nomuo 
fiefs  to  his  elder  son,  and  the  English  to  the  second '.     The  Jjr* 
earl  of  Leicester,  who  was  also  count  of  Meolan,  divided  h» 
estates  between  his  twin  sons,  who  founded  the  hoUHCH  of  MeuL 
and  Leicester  respectively*;  and  the  earldom  of  Lincoln  jwrh 
owes  its  origin  to  a  similar  partition '. 

The  title  of  bnron,  unlike  that  of  earl,  ia  n  creation  of  ' 
Conquest.     The  wortl,  in  its  origin  oi|uivalcnt  to  homo  '',  n'ociv* 
under  feudal  inatitutions,  like  homo  itself,  the  meaning  of  vt 
Homage  (homiuium)  is  the  ceremony  by  which  the  vassal 
comes  the  man  of  his  lord ;  and  the  homines  of  the  king 
barons.     Possibly  the  king's  tbegii  of  Anglo-Saxon  times  n 
answer  to  the  Norman  baron ;  both  terms  ha^i;  somewhat 
same    indeliniteuess,    being    applied    sometimes    to   a    personu 

>  Sim.  Dun.  Hist.  Dunelin.  ed.  Bedford,  p.  .<o8 ;  W.  Halmaab.  O.  P. 
iii.  ed.  Ramiltcm,  p.  27 1. 

'  See  Horeden'a  account  of  the  investiture  of  WiUiam  Manfaall  ai 
(ieoffrey  Fiti-Peter  at  Jolin'i  coronation,  vol.  iv.  p.  90. 

'  Ord.  Vit.  V.  14.  '  Ibid.  lii.  33.  '  See  above,  p.  391,  n.  1. 

*  It  ii  explained  aa  connected  with  the  wonl  irnr    ii«^'  in  wf>vild^,  ( 
man.     It  occurs  ns  early  aa  A.D.  744  iu  the  form  of  >  ^  fn 

man,  and  is  used  in  the  Leg»i  Alamannnnuu  a«  np|. 
comintinly  howcvur  for  man  generally  ;  \VftitJ!,  O.  V.  t.    n.  1-  ',,  i> 
dues  not  occur  in  the  writin)^  of  Kii|;liiihnien  liefure  the  Coiiqactit^ 
n(>]>eani  in   rVunc^t""-'   ""■'   '"   '*"•  ■  V.-.ri.-r  ..f    U.  Ttr\-    I    in    !(_-    r 
iiieAiiiti^  of  n  tenu: 
however  i»  not  il»  . 

Hen.  II,  pp.  {,,  JO,  it,,  lus:  are  ><llll|iiy  Ulo  )loltin(,'«'t>  01    <!' 
honour ;  in  the  etprr«inu  '  Imrunii  of  the  cinrjne  porta,'  '  T  1 

buuior/  Ac,  tlte  word  baa  no  rsCtraapa  to  loDun  la  ohM. 


mM 


«.] 


Barotiie*. 


S95 


relntiuu,  sometimes  to  h  territoriul  one.  In  one  aspect,  any  of 
the  king's  dependents  are  harontg ;  in  another,  the  barony  sig- 
nifit-H  11  definite  number  of  knights'  fees '.  But  as  it  has  been 
found  impossible  to  reduce  the  territorial  baronies  to  any  fixed 
area  of  cxti-nsicin,  it  is  probable  that  the  title  or  dignity  of  baron, 
or  Icing's  baron,  involves,  from  its  first  entrance  into  English 
hietor)',  nothing  more  than  the  idea  of  royal  vassal  or  tenant-iu- 
chief.  Of  these  there  were  many  grades,  besides  the  great 
distinction  of  majures  and  minores  which  appears  in  Magna 
CMTta';  they  varied  according  to  personal  qualifications,  official 
duties,  and  extent  of  property ;  some  received  special  invitation 
to  the  host,  to  court  and  council,  were  summoned  '  propriis 
nomiuibuB ;'  others  not.  The  baron,  as  possessor  of  one  manor 
or  many,  had  a  territorial  jurisdiction  of  a  limited  sort ;  and, 
when  lie  possesBcd  by  royal  grant  the  profits  of  the  hundred  in 
which  his  caetle  was  situated,  he  acquired  an  hereditar)'  ma-j 
gistracy  somewhat  aniilogous  to  that  of  the  earl ;  but  no  sucl^ 
power  «ah  attached  to  the  bai-ouy  by  itself.  As  lord  of  hi^ 
manors,  he  hod  his  court  of  tenants  iu  each :  he  might  be  greati 

'  In  tlie  Muilnt  tciirniH  Parluimtnlum  a  barony  U  said  to  uontain 
thirteen  knisjlit*'  lees  «utl  a  third  :  tlie  reiation  between  knight,  liiu-on,  and 
eirl  belli);  tlie  aanie  aa  thnt  of  the  Kliilling,  mark,  and  pound ;  whiah  in  tlio 
prM]portiou  of  their  respective  reliefii  in  auma  cupies  of  Afaj^im  Carta; 
B  '  •  '  '  T«,  p.  19.1;  Blackstone'ii  Charters,  p.  38.  Bot  this  rule  l* 
rj'  :  V  ;  there  was  no  Buch  projKirtion.     On  the  Scottish  and  Irisli 

njt_  ^..:a  which  .-ire  called  baronieai, see  Robertson,  Essays,  pp.  133  sq., 

l^J  S.|. 

*  On  the  history  of  the  disputed  question  of  barony,  see  Halhun,  Middle 
jLgtt,  iiL  6  *q.  Seldcn  maintained  that  all  tenant»-in-ohief  by  knight- 
aerriee  were  barons ;  Madi<x  th.tt  there  was  an  original  but  undetermined 
difference  between  tenure  by  barony  and  tennre  by  knight-service.  Seealso 
Gueiet,  Verwali.  i.  170. 

'  The  distinction  of  majores  and  minores  barones,  although  it  appears 
perhaps  in  legal  phraseology  fir»t  in  the  Dialogus  de  .Scaccario  and  Magna 
Carta,  is  in  usage  and  language  much  earlier.  Gneist  points  out  that  iu 
the  ariiiy  the  dilTerence  between  the  single  knight  and  the  leader  of  50  or 
a5;  in  the  Exuhe<|uer  the  difi'erenoe  of  relief  between  n  hundred  shillings 
for  Ui«  knight  and  a  hundred  marks  for  the  baron ;  in  the  court  and  in  the 
•bire-uout,  the  interval  between  the  two  dasiea  must  have  made  itself 
aMiareUt;  Uialo).'Us  de  ^^raoc.  ii.  lO.  It  may  indeed  b«  fairly  cnnjeotured 
Inal  the  laiidnwupfK  in  Domesilay  wtio  |>Mid  their  relief  Ui  the  slieriif,  those 
vt't,..  \..\,\  .;,  tiinriorH  or  Ipm,  and  those  wlio  pnid  their  relief  t'>  the  king, 
■it  '\iiie  relation  t<i  one  another     Sec  .Siienee,  KquitaMe  Juri>- 

ill'  ..lurvry,!.  \<  40  ;  iind  al■ll^«.  p.  174.  iiilt  ,(  ;    »iici  •>»  the  i|>eciiil 

•lUUiiluUK,  §  131^  lieixw. 
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ruough    to   hftVb    a    body    of   jiereoDal    counsellors,    !rt«wiirtl», 
cbaiuberliuii8  and  coustables.     lu  u  verj-  few  cases  he  posaeaaed  j 
a  hereditary  sheriffdom,  but  this  was  probably  never  dircetlifj 
ntlachfd  to  a  territorial  barony,  although,  as  both  were  hcro-| 
ditary,  they  might  desceud  for  mauy  geueratiuuii  togtitber. 

kniflita.       The  lowest  class  of  tenants-in-chief  who  are  likely  to  barej 

presented  themselves  in  the  uatioiial  council  are  the  kiiigbt«'.  j 

who   are  included   in  general  under  the  claas  of  tnroua,  but] 

bi    demand   some  further  notice.     In  tracing  the  history  of  (hdj 

rof  Uie  thegu  in  an  earlier  chapter',  the  kuigbt  has  been  described  ad] 
succeeding  after  the  Couquest  to  his  position.     Ue  occupies ' 
nearly  the  same  extent  of  land,  and  in  several  respects  lia«  an 
laualogous    hiatorj'.     But   the    knight  proper,  at   least   of  1h» 
'twelfth  century,  is  not  merely  the  possessor  of  a  cert:un  uuml>«r 

rf  hides  of  land,  which  he  holds  by  the   tenure  of  chivahrytl 
per  loricam,'  or  as  a  'fief  ilu  hauberc;'  he  haa  undergone  as] 
liouourable  initiation  in  the  use  of  arms,  wliich  diatiuguislM»J 
uiim  from  the  unwarlike  tenant  in  socage.     The  practice 
'  dubbing  to  knighthood '  may  have  liiid  a  con-esponditig  us 
ill  Anglo-yiutou  times';  it  certainly  is  nowhere  mentioned  as  i 
Norman  innovation,  and  it  is  oulikely  that  Ethelrud.  Canute,  i 
Edward  the  Confessor,  who  had  great  acquuintHucc  with  forria 
usages,  should  not  Iiave  introduced  iuto  England  the  institutioaf 

'  Cnikt  U  comiDonly  uaed  in  the  loeanioj;  of  §trvtu,  although  it  »ppww 
oocurion&lly  before  the  Conquest  with  a  comowUttt    '   ' 
poMibly  oqaivklont  to  milet.     In  the  guiKU,  in  the  u 

(Kxun,  it  ii  expUiued  wi 'young  men,' but  thi»  ii  •^■.■.^..■■^ i;.  ;.— • 

aoqiiireJ  its  recogriiseil  sen«e  by  the  luiildle  of  tlie  twelfth  centaiy.     Sj«a 
Chron.  Sat.  A.li.  loS6. 

'  Above,  p.  171. 

'  'flie  story  of  Atheltlau'*  inventitiire  by  his  (jranilfiithtfT  .AlfrwJ  !•  Ii*l< 
/>y  WiUiiuji  of  Mttlmubury,  O,  K.  ii.  5   '33  '■  '  ^"' 
militem  ferenl  dunktuniohlMiiyJccuocinea, Kouuriai- 
ouin  Vft^-ina  »nrc».'     Tin    ■  •        '     '  •     ' 

almost  uuivcikal  cuit<iui . 

auuitlrii-s.     The  litiigbili      1     .  '  H' 

Ludovici,  c.  ,S9  ;  \\'ttilx.  i>.  V.  U.  iv 
for  .\Jfred ;  kud  indeed  he  bwl  ili  u  ■ 
lit  Itoute ;  fKV  Will,  M:diiia«li.  ii.  pirf.  c-  \lii.   l 
Uiil({hthii.>d  as  the  proiv^Icnl  fur  that  uf  Hichar.l 

l<>  lue,  with  vtry  litllc  «uthuritT.      >V  illiaiii  the  <.' 

(mililiue  iniiijuift  revipieuo)  by  the  kln^;  ••(  Franco  1  ^^  II 
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of  chivalry,  which  was  then  springing  np  Lii  every  countn-  in 
Europe.  But  the  fii-st  mention  of  it  in  our  annuls  is  iu  refer-  iiutitininn 
ence  to  the  knighting  of  the  Conciueror  and  his  sons,  when  it  limKi!*' 
nppeara  to  hnve  had  somewhat  of  the  clmrscter  of  a  religious  as 
well  as  of  a  legal  rite  '.  Henry  I  wns  knighted  hy  hin  father  '  ; 
William  Bufua  ia  said  to  have  received  his  knighthood  from 
Lanfrane ' ;  Henry  II  was  dubhed  on  hia  visit  to  England  by 
hie  great-uncle  King  David  *.  But  these  instances  seem  to  he 
examples  only  of  a  practice  usual  in  much  lower  ranks  of  society; 
1,  although  the  young  aspirant  might  seek  lustre  for  his  in- 
"ngnration  hy  receiving  hia  spurs  from  a  distingiiishcd  warrior, 
jt  is  not  necessary  to  suppose  that  the  right  of  confcn-ing  it 
1  restricted  to  a  smaller  body  than  the  knightJy  class  itself, 
thus  the  history  of  the  institution  may  be  referred  to  the 
primitive  custom  of  investing  the  youth  in  thf  full  ahserably  of 
the  tril)e,  hy  the  hand  of  his  king,  princeps,  or  father.  Allhongh 
in  general  no  man  would  lie  regarded  as  entitled  U>  the  privileges 
of  knighthood  or  allowed  to  call  himself  a  knight  whu  had  not 
been  thus  initiated,  the  whole  class  of  landowners  who  held  hy 
knight-service  would  be  for  constitutional  purposes  comprised 
under  the  name  of  knights.  Tlie  dignity  of  knighthood  was 
ol\en  liestowed  on  the  skilful  warrior  who  had  no  qualification  in 
land,  and  it  wns  of  course  possessed  by  the  initiated  meral)er»  of 
the  great  military  orders.  Here  however  we  have  only  to  notice 
those  members  of  the  great  fraternity  of  chivalry  who  as  vassals 
of  the  king  were  entitled  to  take  their  place  in  his  solemn  council. 


^5mi 


*  John  of  Sftliibury  de>cribe«  the  ceremony  u  tucd  in  the  inidillo  of  the 
Ifih  centuiT :  '  Inolevit  consuetudo  solemnis,  ut,  pa  die  qua  qtii«|ue 
itari  cingnin  decnnttur,  roclesiani  solemniter  wlent,  glndioque  !<u|icr 
alt&re  pneiio  ei  oltt&to,  quam  celebri  professione  facta,  aeipsum  otiaequiu 
AlUxii  devoveat  et  gUdii,  id  eat,  ofBcii  aui  jugeni  Deo  ipondekt  raiiial.-itnm;' 
Polycr»ticu9,  vi.  lo. 

'  He  is  E«id  by  Ordericua  Vitalis  (viii.  i)  to  have  receired  his  amu  from 
Ijm&ane.  Thi«  may  have  bern  so,  but  the  Cunqiiernr  himaelf  'dobluule 
fai«  «uuu  Ilenrip  t<>  ridere  ;'  Chron.  Sax.  A.D.  Io86. 

'  W,  Maliuenb  (r-  R.  iv.  5  joj.  Aliljotn  were  fiirliiilden  to  make 
Imighta,  in  t)ic  coancil  of  London  in  iioi  iKiuInicr,  p.  681.  Tlionuu 
Iln-LcL  l.ijii.|it«l  the  uount  uf  Guinncs  i.I)u  C'ange,  •.  v.  Milea'i,  and 
V  io|)   of   Ely  knighted   Italph   B«auchamp   ftn  Utc  on  1191; 

K  79. 

'  Hon.  Uiuit.  foL  aa6. 


^  ite   y—  «f  tke  earijr  Xormnn 
t^  Tw^Hifwhtt  WMj  ncmaoniklly 
I^Ohcruig^;  the 
I  T«ik  fv  iMiaaiM.     It  is  eartwn  that 
•f  &e  f|Mfl  took  part  in 
tke   dMtkiii  of  tlie 
M*  «€  tlie  city  of 
I ;  but  we 
they 
of  then 
^■SiMtHM  ia  Ward,  and  uking 
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courts  or  councils  were  of  n  much  more  llrnitecl  oharnctor, 
seldom  coiit-aiuing  more  thnu  the  l)iclioi>«  iiiul  '  proceres,'  n  term 
that  would  include  only  the  earls  and  greater  ImroiiB.  These 
courts  were  held  on  the  great  Church  festivals,  Chrittraas, 
Easter,  and  Whitsuntide :  generally  at  the  great  cities  of 
southern  England,  London,  Winchester,  and  Gloucester '.  The 
king  appeared  wearing  his  crown  ;  a  special  peace  was  miiiu- 
tained,  necessarily  no  doubt  in  consequence  of  the  multitude  of 
amie-d  retainers  who  attended  the  barons ' ;  and  magnificent 
hospitality  wsis  accorded  to  all  comers.  '  Thrice  a  year,'  says 
the  (.'hronicle,  '  King  William  wore  his  crown  every  year  that 
he  was  in  England  ;  at  Easter  he  wore  it  at  Winchester,  at 
Pentecost  at  Westminster,  and  at  Christmas  at  Gloucester. 
And  at  these  times  all  the  men  of  England  were  with  him,  Piiuoiof 
archbishops,  biehops  and  abbots,  earls,  tliegns  and  knights  '.'  A 
similar  usage  was  observed  by  his  sons,  although  neitlii-r  he  nor 
they  regularly  followed  the  rotation  thus  described  * ;  they 
called  together  their  barons  whenever  and  wherever  they 
pleased  ;  and  many  of  their  courts  were  held  at  their  forest 
paLices  in  "Wiltshire  and  Berkshire.  Under  Henry  I  the  num- 
ber of  places  of  council  was  largely  increased,  and  the  enlarged 
accommodation  afforded  by  the  growing  monasteries  was  utilised. 
Councils  were  held  at  Windpor,  Rockingham,  Woodstock, 
among  the  foi-est  palaces ;  at  Oxford,  Northampton,  and  other 
midland  towns ".     The  cessation  of  the  solemn   courts  under 

'  .See  above,  p.  jgi 

'  .See  above,  p.  joo.  The  crown  wa»  pl»ce<]  on  the  kinjr's  head  by  the 
arcbbubop,  on  thete  occasions  in  hii  own  chamber,  l>cf<>rt>  ho  walked  in 
procession.     See  Eodmer,  lib.  vi.  p.  137;  Hoveden,  iii.  S9  i  Gervaae,  i.  516. 

'  Chron.  Sax.  a.d.  1087;  W.  Malmoab.  Vit.  8.  Wnlftt.  lib.  H.  0.  13: 
'  Rex  Willelnius  consuetadinem  induxcrat,  qnam  successores  aliquamdiu 
tritani  postmodum  consenescere  pcrniisero.  Ka  erat  ut  ter  in  aiuio  cuncti 
optimatei  ad  curiam  convenirent  do  neccssariis  regni  tractaturi,  siuulque 
visuri  regis  iosigne  quoinodo  iret  geniuiato  ra9tii,'iatns  diademate.'  The 
cuslum  waa  restored  b;  Henry  11,  but  dieuHed  after  the  year  11 58.  tineist, 
who  will  not  allow  the  ountinnance  of  the  witeoagemot  iu  any  shape,  or 
the  existence  of  a  regular  feudal  court  under  the  Norman  kings,  sees  in 
these  aaaemblies  only  pageants  whose  splendour  would  indemnify  the 
magnalea  ibr  the  absence  of  all  real  power ;  Vcrwaltungsrecht,  L  114. 

'  'Quern  mnrcm  convivandi  primus  successor  obstinate  tenuit,  secundus 
omiait ; '  \V.  Malmesb.  G.  R.  Iii.  {  J79. 

'  See  Hen.  Hunt.  fol.  sjo  «q. 
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Stephen  was  regarded  by  Ht-iiry  of  Huntingdon  as  a  fatal  mark 
of  natioiuil  decline '. 

1 25.  These  nssemblieR  must  be  regarded  ns  legally  posses 
of  the  full  powers  of  the  old  witenagemot :  but  the  exercise  oj 
their  powers   depended    on  the  will   of   the  king,  and    undet 
the   Conqueror   and   his   sons   there    are   scarcely   any   trace 
of  independent   action    in   thcin.     Their   legislative   authority 
is   admitted :    it   is   with    their    counsel    and    consent '   that 
William  the  Conqueror  amends  the  laws  of  the  Confessor,  and 
divides    the  ecclesiastical   from   the    secular  courts.     Henry  I 
mentions  ia  the  preamble  to  the  charter '  that  he  had  received  , 
the  crown  by  the  counsel  of  the  barons  ;  with  their  consent  he-l 
had  retained  the  forests  ;  and  it  was  with  the  counsel  of  hi«| 
barons  that  his  father  had  amended  the  laws  of  8.  Edward 
Stephen,  in  the  corresponding  document,  asserts  his  election  bfl 
the  clergy  and  the  peojde :  Imt  neither  of  them  distinctly  de- 
clares the  phare  of  the  council  in  the  acts  thus  prefaced.     The  , 
writs  by  which  Henrj-  I  revived  the  action  of  the  county  con 
ond  declared  the  penalties  for  false  coining,  are  drawn  in  th»l 
form  of  edicts  or  charters,  and  contain  no  mention  of  counselj 
or  consent.     As,  however,  the  historian  Eadmer  distinctly  de 
scribes  the  latter  jiiece  of  legislation  ns  one  of  a  series  of  edicts] 
of  reform  issued  by  the  advice  of  Anselm  and  the  '  pixweres,'! 
the  omission  of  the  formal  words  is  not  conclusive  ". 

The  right  of  the  council  to  join  in  taxation  is  nowhere  dis-l 
tinctly  stated  :  yet  Henry  1  describes  an  aid  as  '  anxilium  quod  ' 
barones  mihi  dedeinmt " ; '  and  it  must  be  supposed  that  the 
king  would  lay  before  his  barons  any  plan  for  increasing  thoj 
exi.stiug  biu-dens,  and  that  such  announcement  would  be  re-J 
ganled  as  necessary  for  the  validity  of  the  exaction  ;  the  silenc 


*  Ancient  Laws,  p.  ai;. 


■  See  Hen.  Hunt.  fol.  123. 

•  Above,  p.  300,  note  i. 

'  St&tutes  of  the  Realm,  i.  4. 

'  See  F(«!dera,  i.  p.  I J  ;  Eadmer,  Hint.  Nov.  lib.  iv.  p.  94. 

'  Chron.  Abingd.  ii.  113.     The  article  of  Henry'i  charter  which  relieve 
the  dtmesne  lands  of  the  military  tcnanta,  '  .ib  omnibua  gililig  ct  omnil 
operc,'  deems  also  to  imply  that  their  consent  was  required  for  any  taxation,] 
although  it  doco  not  involve  an   aonembly  called  to  grant  it.     See  FiratJ 
Report  on  the  dignity  of  a  Peer,  pp.  38,  39;  and  compare  $  118  below. 
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ui  the  counsellors  or  their  ready  aaaeiit  would  be  a  matter  of 
form. 

The  judicial  proceedings  which  took  place  in  the  king's  pre- 
sence are  iivquently  mentioned,  Ijut  even  here  ii  ({Ueetioii  may 
be  raised  as  to  the  ficedoni  uf  debat«.\  It  was  liy  «  judicial 
sentence  that  Earls  Waltheof  and  Hoger  were  condemned '  ;  in 
o  great  setsion  of  the  kiiifj's  court  the  iiisiiof)  of  Dnrhiim  was 
tried  iu  io88'';  iu  u  council  at  Salisbury  in  a.d.  1096  Williniu 
of  Eu  had  his  trial  by  battle  and  his  cruel  punishment' ;  iu  the 
same  council  the  king  sentenced  William  uf  AMcri  to  be 
hanged,  and  the  other  conspinitors  to  lie  imprisoned ;  in  A.D. 
1 103  Henry  I  summoned  Robert  of  Beleame  before  his  couii, 
and  alleged  forty-five  articles  of  treason  against  liiin*:  in  A.x>. 
1130  Geoffrey  do  Clinton  was  accused  of  treason  in  the  Easter 
court  at  Woodstock  '\  In  all  these,  and  numerous  other  cMea 
whicli  might  be  adduced,  it  is  clearly  the  full  untional  assembly, 
and  not  the  mere  justices,  before  whom  the  trial  is  conducted. 
Tlie  barouB  act  as  judges,  the  king  api)areDtly  gives  the  sen- 
tence, although  ill  this  respect  also  he  is  oi>en  to  advice.  It 
was  by  the  counsel  of  Hugh  of  Chester  that  William  of  Eu 
suifered  mutilation  ' ;  King  David  of  Scotland,  as  etirl  of  Hunt- 
ingdon, took  an  active  part  in  the  trial  of  Geoffrey  de  Clinton  '. 
The  mode  of  trial  was  probably  the  siuue  as  iii  the  lower  courts, 
the  accusation  by  sworn  witnesses,  compurgation,  ordeal  and 
trial  by  battle '.     On  one  occasion,  we  are  informed,  the  barons 

*  'Jndioiftii  wntcntia  duiuiatog;'  Flor.  Wig.  a.o.  1074.  '  Ccnsoribua 
inter  <e  seutientiliua,  per  plurcs  indocias  naque  in  umuui  [judiviiim]  iirotc-- 
latum  eat.  ,  .  .  Fust  multoa  tractatiu  ream  eeic  morUK  de6iiituiu  est ;  On). 
Vit.  iv.  1 5.  The  trial  was  at  tlie  Christuiu  court  at  Wealminiter ;  ChroD. 
Sax.  A.D.  1075.     See  Freeuian,  Norm.  Conq.  iv.  589. 

'  See  below,  $  IJ4. 

*  '  Octavii  Epiiihnuiae  apud  Sareabiriam  eelebrato  eoucilio;'  Flor.  Wig. 
A.D.  1096. 

*  On!.  Vit.  ri.  3,  •  Hen.  Hunt.  fol.  220. 

*  Ord.  Vit.  vlii.  23. 

'  '  Dum  David  Rex  in  curia  Henrici  regis  caute  judicium  indagaret,'  Iu. ; 
Ord.  Vit.  viii.  ii. 

*  Ordericua  tells  ua  that  Kogcr  of  Hereford  was  tried  by  the  NoruiAii 
Uwa  and  nenteiiued  tu  the  forfeiture'  of  lands  and  perfjetuul  iiuprisonmaut. 
By  English  law  the  crime  waa  capital  ;  Pollock  and  Maitland,  Hist,  Kng. 
Law,  i.  69.  If  the  worda  refer  tu  the  method  uf  pruce<Iuro  it  is  dlHiciilt  to 
■ee  what  difTereaco  there  cuuUl  Imve  Uieu  between  Uie  Nunnau  nud  the 
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There   woiv,  in   some   of  tlie   towuh  of   tlie  euii' 
period,  cleiuentB  of  another  class  of  voesala  who  tnny  <•• 
have  been  brought  up  to  attend  the  national  f^theruigt ; 
{rreut  men  of  London  and  York  for  instance.     It  is  c  i     ' 
on  several  occasions   the  citizens  of  the  capital  t'^"' 
deliberation.     In  the  assembly  at  which  the   oleciiuu  uf 
Km  press  Matilda  took   place,   the  'Communio'  of  tiic  city 
London  was  heard  pleading  for  Stephen's  libemtion  ;  bat 
have   no    evidence    for   determining  in   what   character 
attended '.     The  great  citizens  of  London  would  most  of  tli 
be  of  kniglitly  rank,  possessing  qualifications  in  land,  »nd  takin 
mnk  as  barons.     The  corporate  character  of  the  city  ooiuttit 
tion  was  very  grudgingly  admitted,  and,  although  it  is  ja 
poi^sible  that  some  representative  functions  may  have  lieen 
cliurji^d  by  its  principal  members  who  sat  in  their  own  person 
right,  it  is  probable  that  the  '  communio  '  itself  could  only 
heard    by    petition.     The    idea   of    representation    which    « 
familiar  enough  in  the  local  courts  might  be  expected,  in 
constitution  so  entirely  based  on  laud  tenure,  to  ap|)CAr  in 
central  council  as  well.     But  it  is  not  to  be  traced  in  cxistid 
records,  and,  when  it  does  appear  later,  it  is  in  that  ini 
t^'ut,   growing,   and  struggling   form   which  shows   it   to  be 
novelty.     Of  any  representation  of  the  freeholders  in  ger 
tliere    is  not  even  a  suspicion.      The  slieriffs  woul<l,  as  belt 
barons  themselves,  have  their  places  in  the  council,  and  mig 
report  the  needs  and  wishes  of  their  neighbours,  but,  m  royi 
uominecs  and  farmers  of  the  revenue,  they  could  not  \ie 
pccted  to  sympatluse  deeply  with  the   population   which  th^ 
had  to  assess  and  to  oppress. 

It  is  not  to  be  supjxiscd  that  the  assemblies  at  which  all. 
even  a  large  proportion,  of  tlic  teuonts-in-diief  presented  then 
selves  were  very  frequent.     The  councils  of  Salisbury  alread 
referreil  to  °  are  perhaps  the  only  occawou  on  wliich  auytkiil 
like  ft  general  ansembly  was  brought  together.     These  were  f^ 
the  special  imrpose  of  taking  the  oaths  of  fealty,  and  coropris 
other  elements    besides    the   tenants-in •chief.      The    ordinal! 

'  See  aboir*,  p.  356.  •  Sm  »Ij.)v.'    p.   ^Sy 


x,.l 


Gmt  Covrt*. 


399 


Tlw  great 

lUUlllAl 

courtly 


rourts  or  eouncUs  were  of  a  much  raore  limited  chnracttT. 
vcldoui  cotihiiuing  more  tlwii  the  liixhoim  r»nil  '  proreres,"  i»  tenn 
that  would  include  only  the  enrls  and  giviiter  Imroim.  Tlu'se 
courtit  were  held  on  the  great  Church  festivals,  Christmns, 
ster,  and  Whitsuntide:  generally  at  the  great  cities  of 
lUtliern  England,  London,  Winchester,  and  Gloucester '.  The 
king  appeared  wearing  his  crown ;  a  special  peace  wus  miiin- 
tained,  necessarily  no  doubt  in  consequence  of  the  multitude  of 
armed  retainers  who  attended  the  borons  * ;  and  raagiiificent 
hospitality  was  accorded  to  all  comers.  '  Thrice  a  year,'  says 
Chronicle,  '  King  Williara  wore  his  crown  every  year  that 
was  in  England  ;  at  Easter  lie  wore  it  at  Winchester,  at 
Pentecost   at  Westmiuster,  and  at   Christmas   at   Gloucester. 

d  at  these  times  all  the  men  of  England  were  %vith  him,  v\na»i 
rhbishopo,  bishops  and  abbot?,  earls,  tliegns  and  knights  '.'  A 
milar  usage  was  observed  by  his  sons,  although  neither  he  nor 
bey  regularly  followed  the  rotation  thus  described  * ;  they 
Hod  together  their  barons  whenever  and  wherever  they 
ased  ;  and  many  of  their  courts  were  held  at  their  forest 
ilacca  in  "Wiltshire  and  Berkshire.  Under  Henry  I  the  num- 
ber of  places  of  council  was  largely  increased,  and  the  enlarged 
accommodation  aiforded  by  the  growing  monasteries  was  utilised. 
Councils  were  held  at  Windsor,  Rockingham,  Woodstock, 
among  the  foi-est  palaces ;  at  Oxford,  Northampton,  and  other 
midland   towns '.     The  cessation  of  the  solemn   courts  under 

'  See  »bove.  p.  igi. 

•  8«  kbnve,  p.  200.     The  crown  wiw  plMe<t  on  the  Idn^i  head  by  iha 
'ibiabop,  on  tlieie  occuicnu  iu  hia  own  chnmlwr,  before  lie  walked  in 

ion.     See  Eodmer,  lib.  vi.  p.  137  ;  Hovcileii,  iii.  5y  ;  Oerraae,  i.  516. 

•  Chron.  .Sax.  a.d.  1087;  W.  .Ma1nie<ib.  Vit.  .S.  Wulfiit.  lib.  ii.  c. 'li: 
'  R«x  W'iUblmiu  consuetudinem  induierat,  qnun  Buccestinrea  ali<|ii»mdiu 
U-iUtiii  jiottuiodum  conseneacere  |>cniiiiiere.  Ea  erst  ut  ter  in  aiino  ciiucti 
o{jtini»t«>  ad  curiam  couvenirent  de  neoenariii  regni  tractaturi,  8iiuuK|Ui) 
vikiiri  re^D  inaigne  quomr>do  iret  g^mmato  (utigiatiis  diadeniate.'  Thn 
cu»t<.>iD  wu  rettor«d  by  Henry  II,  but  dimixed  after  the  year  11 58.  (.Tiieiat, 
who  will  not  allow  the  continuance  of  the  witenagcmot  in  any  ahajie,  or 
the  exittenoe  of  a  rt^ular  feudal  court  under  tho  N-iniittii  kin^^,  ««•  in 
thtt«  aaamnUiea  only  pugejuit*  wliinc  aplcndMur  wuul.l  iii.kinnify  ttie 
mania  U.s  for  llie  alMi-iicv  of  all  real  power  ;  Vcrwultuiijjaretht,  i.  Ji.f. 

'  convivandi  primuii  tucceaaor  ubatiuale  l«uuit,  woundaa 
.      .imb.  G.  K.  Iii.  %  J79. 
'  Sot  U«u.  Uuut  foL  itt>  xj. 
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Stephen  wa*  regnnled  by  Ht-nrj-  of  Huntiuf^don  •$  a  faial ' 
ol'  imtioniil  decline '. 
TiiMi?  iif  1 25.  Ti\e!<e  ossemblicf!  must  he  I'egarded  as  Irgallj  posMad 

ndounaeiit   of  the  lull  j>owers  of  the  old  witenagemot  :  but  the  exercisv  t^ 
tlieir  jKiwors   depcudetl    on  the  will    of    tb»   king,  aud    uadet 
the   Conqueror  and   liis   sona    there    are   acarcdjr   ooj 
of   independent    action    in   them.     Their   legisUtiw   Mii 
is    admitted :    it    is    with    their    counsel    and    consent '   tb 
William  the  Conqueror  amends  the  laws  of  the  Confeaaor,  uaj 
dindes    the  ecclesiastical    from   tlie    secular  courts.     Henryj 
mentions  in  tlie  preamble  to  the  charter '  that  he  had  r«?cei« 
the  crown  by  the  counsel  of  the  barons  ;  with  their  consent  I 
hud   retained  the  forests  ;  and  it  was  with  the  coanscl  of 
barons  that  his  father  had  amended  tlie  laws  of  S.  Edward] 
Stephen,  in  the  corresponding  docnraent,  asserts  hia  elrction 
tJio  clerp^"  and  tJie  people ;   hut  neither  of  them  di-iUiictly 
olares  the  share  of  the  council  in  the  acta  thus  prefacetL 
writs  by  which  Henry  I  revived  the  action  of  the  county  con 
and  declared  the  penalties  for  false  coining,  are  drawn  iii 
foj-ni  of  edicts  or  charters,  and  contain  no  mention  of  cc 
or  consent.     Ao,  hoAvever,  the  historian  Eadmer  distinctly 
scribes  the  latter  jiicce  of  legisUtion  as  one  of  a  series  of  e>di4 
of  reform  issued  by  the  advice  of  Anselni  and  the  *pr 
the  omission  of  the  formal  words  is  not  conclusive '. 

The  right  of  the  council  to  join  in  taxation  is  nowhere  dis- 
tinctly stated  :  yet  Henry  I  de.<icribes  an  aid  lu  '  aaxilium  qnod 
baronea  mihi  dedemut " ; '  ajid  it  must  be  supposed  that  t| 
king  would  lay  before  bis  barons  any  pkii  for  increasing 
existing  burdens,  and  that  such  announcement  would  bo 
g&rded  aa  neoesaaiy  for  the  validity  of  the  exacUon ;  the  sUen 


'  Sec  Hen.  Hunt  fnl.  JJ3. 

*  AIkivo,  p,  300,  tinte  I, 

*  Stivtutoi  nf  the  K(«lni,  i.  4. 
'  Bfc  l''i<r<1pr«,  i.  p.  13;  EadiDor.  Hut.  KoT.  lih.  It.  p.  94. 

*  ('^  •■  ■  ,4,1.  ii.  ilj.      !■■  •       ■  M         •     '      • 
the  .1                     M»  .if  the    ; 

oprrt,'     ,    11  to  iint^l*  ' 

Rlthuugh   It  dorx  not 
R«purt  oil  the  ilijpiity 


Andont  Lavm,  p.  115^ 
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of  the  couiiEellors  or  Uieir  ivady  assent  would  Le  a  nmtter  of 
form. 

The  judicial  proceedings  which  took  place  in  the  king's  pre- 
nenoe  are  freijuently  mentioned,  Imt  even  here  a  i|iiestion  may 
be  i-uitiod  Hs  to  the  freedom  of  ilolxite.  It  was  hy  u  judicial 
sentence  that  Earls  Waltheof  and  Itoger  were  condemned';  iu 
H  grewt  Betsion  of  the  king's  court  the  bishop  of  Durham  was 
tried  iu  1088';  in  a  council  at  Salisbury  iu  A.o,  1096  William 
uf  En  had  hiu  trial  by  battle  and  his  cruel  ijunisbment '  j  in  the 
buine  council  the  king  sentenced  William  of  Aldcri  to  bo 
hanged,  and  the  other  couspii'ators  to  1)6  impriiioned ;  in  a.d. 
1102  lli-nry  I  eumuione<l  Robert  of  Belesnie  before  his  court, 
and  alleged  forty-five  articles  of  treason  agtiinst  him*;  in  A.ii. 
1 130  tJeoflrey  de  Clinton  was  accused  of  treason  in  the  Easter 
court  at  Woodstock ".  In  all  these,  and  numerous  uther  cases 
which  mi^ht  \je  adduced,  it  is  clearly  the  full  national  assembly, 
and  not  the  mere  justices,  before  whom  the  trial  is  conducted. 
Tlie  barons  act  as  judges,  the  king  apparently  gives  the  sen- 
t«nce,  nlthough  in  this  respect  also  he  is  open  to  advice.  It 
was  by  the  counsel  of  Hugh  of  Chester  that  William  of  Eu 
suffered  mutilation  * ;  King  David  of  ScotLind,  as  earl  of  Hunt- 
ingdon, took  an  active  part  in  the  trial  of  Geoffrey  de  Clinton ". 
The  mode  of  triiU  was  probably  the  some  ns  in  the  lower  courts, 
the  accusation  by  sworu  witnesses,  compurgation,  ordeal  and 
trial  by  battle  '.     On  one  occasion,  we  are  informed,  the  barons 

'  'iTudioiiili  aetitcntia  damnatoii;'  Flor.  Wig.  a.d.  1074.  TeiiKuribus 
inter  ae  tealieiiubut,  per  plurea  indncias  luque  in  sunuiii  [jiulicium]  urotc- 
Ulum  esU  .  .  .  Post  miiitoi  tractatua  retiiii  emc  mortis  detiuitiuu  eit ;  Urd. 
Vit.  IT.  1 5.  The  trial  wo*  at  th«  Christniw  court  tt  Weslminster ;  ChroD. 
S*x.  x.u.  1075.     .See  Freeman,  Nomi.  Conq.  it.  589. 

*  See  below,  i  134. 

*  '  Octavia  Epipliauiae  apud  Saresbiriam  celebrato  conoUio ; '  Flor.  Wig. 
aJ>.  1096. 

'  Or>l.  Vit  li.  3.  *  Hen.  Hunt.  foL  110. 

'  Ord.  Vit.  Tiii.  jj. 

'  '  l)um  David  Rex  in  onria  Henrid  regis  caate  Judicium  inda^jaret,'  &c. ; 
OrJ.  Vit,  viii.  jj. 

*  Or<l»ricui  telln  ui  that  Rjijer  n(  Hen-ford  w»»  tried  by  the  Norinmi 
)nyr*  and  (eiitcnced  tu  the  forfeiture  of  lands  and  perpetual  iinpriaonnient. 

.'lith  law  the  crime  wan  capital  ;  Pollock  and  Mnitland,  Hist.  Rn;;. 

69.     If  the  won]»  refur  lo  the  nictluxl  of  prcicedure  it  ia  ditticult  to 

•  IT  "  hat  diffcrcuco  there  could  havr  liueu  between  the  Nurmau  .md  the 
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nntionn)  conncil  is  not  ver)*  ensy  to  dpiiup ;  for  flir  lnwyrn  aiirf  I 
historians  gave  no  glimpee  of  »  theory  of  goreminent,  ami  Uwl 
documentary  evidences  of  the  Norman  period  ar«  by  no  meoiM 
abundant.     It  would  be  rash  to  affirm  that  the  str  'irts 

of  judicature  and  finance  were  committees  of  the  uatic;  ..    .  ^jcil, 
although  the  title  of  Coria  belongs  to  Ijoth,  and  it  i*  difficult  ta  | 
see  where  the  functions  of  the  one  end  and  tho«e  of  the  otlMT 
be^ii.     And  it  would  be  soai-cely  less  msli  to  rpgard  thp  two  I 
grant  tribunals,  the  Curia  Regis  luid  Exchequer,  lu  mere  Mwaion* 
of  the  king's  household  ministeni,  iindertakinj:;  lie  'n- 

tion  of  niitiontd  liusiness  without  referviice  to  tlie  :<  ■  tljr 

greater  council  of  the  kingdom.  The  historical  development  of 
the  B^'stera  is  obscure  in  the  extreme.  The  Conquei"or,  as  I>ulic 
of  Nommndy,  had  no  doubt  u  high  court  of  judicatupp  and  a 
general  assembly  of  his  barons  ;  Edward  the  Confesmor  had  hi* 
national  witenagemot,  which  likewise  excrcisud  the  I'  '  ^  of 
judiratnre  ;    he  also,  as  we  must  infer  from  Donn-  "1  « 

oentralisod  system  of  finance,  a  treasury  with  its  staff  of  keeper* 
and  assessors.    How  much  of  the  new  administrative  machinery 
was  imported  directly  fj^oni  Normandy,  how  much  wiia  English, 
how  much  derived  its  existence  from  the  juxtaposition  of  the  I 
two,  we  have  to  decide  on  conjecture  rather  than  on  evidence ; 
and  the  materials  for  answering  the  question,  which  cAnceni»  j 
still  wider  gcnei-alisations,  will  be  given  further  on.     It  may  bcj 
enough  here  to  note,  that  whereas  under  William  the  Conqui'ror  ' 
and  W'illiaui  Rufus  the  term  Curia  generally,  if  not  invariably, 
refers  to  the  Bolemu  courts  held  thrice  a  year  or  on  particular 
summons,  at  which  all  tenants-in-chii-f  were  suppoBe<l  to  attend', 


'  This  of  course  ii  not  in  oxtcl  kgte«moDt  with  (rnei<>t'«  ricw.  He  boUU 
th«t  only  the  great  ini^,ai»teii  erer  kttoiided.  It  ia  cltAr  however  thAt  on 
itnnie  ocouiona  a  lar.  ■■   ii  of  the  lan^  "         n  in 

the  NoniAii  reign>  Henry  11  'ly 

p'lurtB  of  feudal  ton:i  i'.,,,.,  i),,.  It 

soeuifi  far  more  pr<  i  '  'ttx 

iho  same  principle,  t  "?nl 

innovation.     Of  cour«;,    aii   »   rule,    >ni\y    Uie   yrtac  ik« 

the  tniitlili,  tir  l>e  at  the  co»t  of  attending.     It  !«  of  ^  irt- 

■aoe  \a  all  mir  early  hiitory  to  reuivmb^  that  attciiiliin"-  at  .Mir',-  aiul 
oooDciU  waa  not  r«|pudad  aa  a  (irirUctp;,  bat  a«  a  bordon :  titit  and 
mr^ct  were  idike  onaroua. 
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from  the  reipi  of  Henry  I  we  h«ve  distinct  traces  of  a  judicial 
^•sUm.  ft  supreme  court  of  justice,  called  the  Curia  Regis,  pre- 
r«ided  over  by  the  king  or  justiciar,  ;ind  containiug  other  judfces 
abio  called  justiciars,  the  chief  beiug  occasionally  distinguished  hy 
the  title  of 'Bummus,"raagnus,' or  'cupitiilis.'  The  same  hodyitlfo 
managed  the  assessment  and  collection  of  the  revenue,  and  fur  this 
purpof  e  bad  a  separate  and  very  elaborate  organisation,  through 
the  hisfoi-y  of  which  (he  character  of  their  judicial  work  is  chiefly 
mode  intelligible:  and  this  may  accordingly  he  stated  first. 

The  Exchequer'  of  the  Norman  kings  was  the  court  in  which  The  Ei- 
the  whole  financial  business  of  the  country  was  transacted,  and 
as  the  whole  admijiistration  of  justice,  and  even  the  niilitavy 
organisation,  was  dependent  upon  the  fiscal  officers,  the  whole 
framework  of  society  nuiy  be  said  to  have  passed  annually  under 

its  review.    It  derive<l  its  name  from  the  chequered  cloth  wliicli         

covered  the  table  at  which  tlie  accounts  were  taken',  n  name 
which  suggested  to  the  spectator  the  idea  of  a  game  at  chess 
between  the  receiver  and  the  payer,  the  treasurer  and  the  sheriff. 
Aa  tliis  name  never  occurs  Iiefore  the  reign  of  Henry  I ',  and  as  lu  nanw. 
the  tradition  of  the  court  preserved  the  remembrance  of  a  time 
when  the  business  which  took  place  in  it  was  transacted  'ad 
talens,'  'at  the  talliea,'  it  seems  certain  tltat  the  date  of  complete 
organisation  should  l)e  referred  to  this  perioil  *.  Under  the 
Anglo-Saxon  kings  we  may  presume  that  the  treasure  or  hord 

'  The  oootemporaneoui  authnritie*  on  the  Exchequer  are  the  Pipe  RolU, 

and  the  DInlogua  de  .Scaccario,  »  work  on  the  mibject  written  by  Iticlmnl 

hop  of  London  the  TrcMiirer.  who  wu  eon  of  Biehop  Nigel  the  Troasnrcr, 

Lftnd  grcftt-nephew  of  the  justiciar  lioger  of  Sultsbiiry.     The  great  work  of 

pblmdox,  the  Jlinlory  uf  Clm  Eje/icqufr,  fumiihes  an  eiiomioua  amount  of 

llliMtrative  matter;  and  a  grent  deal  may  he  learned  froni  Mr.  Hubert 

HiUI'e  Hittory  uf  Taxation. 

'  IHalo);(iii  (ie  Scaccario,  i.  i  :  '  Paunug  .  .  .  niger  vir^  diatinctus  dis- 
laiitibua  a  «e  virgii  vel  palinae  latentao  aitatio.' 

'  The  argumenti  for  a  Norman  Exchequtr  (eo  nomine)  existing  earlier 
tthan  tJie  En^'linh  are  of  no  nccount.    There  ia  no  genuine  mention  of  it 
fore  the  reign  of  Henry  11.     The  »uppn»cd  mention  of  the  ]?-Tche<|uer  of 
ludy  in  u  rcconl  of  1061  iGueitt,  Verwalt.  i.  194)  \»  a  mistake.     But 
bject  wdl  tie  noticed  furtlier  nu. 
.  .1...  ...n  ,.f  . ,    II I  ;    . .  ;il  :..  .  .-:.».,..-...    ;.  ,._......_.  .i..;..,  ;....(:»•...  1,1  p 


to  the  period  of  revival  under  Henry  1  i . 


tke  iiMWiffiMiiiit  et»  gtr^  arhmdirt\  bat,  altbosgh 
the  '—«<«"  of  woA  mm  iMcar  is  viAxaaammaa,  tihcn  u«  no 
diitiiiet  tTMOH  of  oonts  of  aeooant :  the  taxes  v«re  collected  by 
the  aberi&  and  other  leevca,  and  the  tri,s«iiini  w«a  preserved  ia 

■  The  word  oeean  ia  tke  Umm  tt  Atbcteaa,  'C^aiy  hordcn  oihtbe 
lira  mclBaa;' ■atbo*«i«ra*lk«HiHeaf»gMI«ttaaL  TlMBOtluraf 
the  Dtalogw  nja  that  tbeie  «a«  ia  hii  tOM  mmut  wko  icfomd  th«  iacti- 
tatua  of  the  Ezdieqacr  back  to  the  Baglidb  kiag* ;  he  doet  itot  agree  with 
this,  becaaie  there  ii  no  mcalioa  ia  Dnmiialiy-b«>ok  of  the  '  hlancMUiu.' 
Mr.  Sla{>leloD  bowerer  in  the  yrAix  to  the  Bolls  of  ihe  Nonnui  Ez- 
dieqocr  poiate  out  th&t  the  '  Uaadt-fena '  haa  ite  origin  in  a  itate  of  thingi 
that  did  not  edat  in  Nonnaady,  and  waa '  ceaaeqiient  npon  the  moaetary 
■jatem  of  the  AngJo-fiaTtma '  The  aigmueut  ia  roj  tedinieal,  bat  qoitc 
ocndoiire.  Tbe  '  fenn '  or  peenoian  payment  made  by  the  ahaiA  waa 
■id  to  be  'bUaefaed,'  ' dealbatom/  when  it  bad  been  tcatcd  by  fire, 
wcj^ied,  and  by  additional  payment  brongbt  to  the  itandard  of  tbe  royal 
mint  at  Winche«ter.  There  was  no  aocfa  fixed  standard  in  Normaody, 
and  ak  the  blanch-ierm  was  an  integral  part  of  the  English  system,  it  ii 
clear  that  it  ouuld  not  hare  been  deriTed  nom  the  Konnao.  Alihoo^  the 
blanch- ferm  is  not  meniioned  in  Domesday,  the  ferm  ia  in  many  places 
deacribed  as  settled  in  King  Edward's  time.  This  seems  to  prove  the 
existence  of  a  central  department  of  finance  before  tbe  Oonqoest  from 
which  the  pecoliarities  of  tbe  English  Exchequer  were  deriTed.  It  does 
not  «f  course  follow  that  it  bore  the  name,  or  that  great  improTements  in 
it  were  not  effected  by  the  Norman  lawyers.  But  it  satisfiKtorily  dispose! 
of  the  statements  of  Gneiit  (Vcrwalt.  i.  194)  and  Bmnner  ;Schwuigericht, 
p.  150!  that  the  court  nf  Exchequer  waa  bodily  imi>orted  from  Kormandy. 
Another  argument  for  tbe  Norman  ori|nn  of  the  £bicbei|uer  is  drawn  from 
the  notion  that  there  was  an  Exchequer  of  Sicily  under  the  Norman  kings ; 
Gneist,  Verwalt.  i.  203 ;  Madox.  p.  1 14.  Bat  1  can  find  uo  evidence  that 
the  name  '  scaocarium '  or  '  Exchequer '  was  e»-er  given  to  the  Sicilian 
fiscus ;  and  any  points  of  similarity  between  the  procedure  of  the  two 
ooorta  may  be  accounted  for  on  tbe  supposition  that  the  Sicilian  system 
was  created  or  elaborated  by  the  great  king  Eager  with  the  assistance  of 
Ills  English  ministers,  rather  than  by  supposing  tbem  to  have  been  derived 
firom  a  common  Norman  fiscal  system  of  the  existence  of  which  there  is  no 
proof  until  long  after  the  house  of  Hauteville  had  left  Normandy.  Robert 
of  Salisbury  the  chancellor  of  King  Roger  insy  have  been  a  pupil  of  bishop 
Roger  of  Salisbury,  the  organizer  of  the  English  Exchequer ;  and  Master 
Thomas  Brown,  nnother  minister  of  the  same  king,  who  after  his  return  to 
his  native  England  was  employed  by  Henry  II  in  the  same  court,  may 
have  introduced  some  English  usages  into  Sicily.  Against  the  latter 
hypothesis  M.  Amari,  in  a  paper  read  before  the  '  Reale  Aooademia  dei 
Lincci '  at  Rome,  in  1878,  haa  urged  that  tbe  procedure  of  tbe  Sicilian 
'  Dohana,'  so  far  from  being  derived  from  England,  is  drawn  from  the 
earlier  Saracenic  institutionit ;  and  that  Brown  could  have  had  little  or 
nothing  to  do  with  It ;  but  the  position  uf  Brown  at  Roger's  court  is  amply 
\'indicated  by  I>r.  Paul!  in  the  Gottingen  Gelehrte  Anaeige  for  1878.  If 
the  derivation  of  the  Sicilian  Kystem  from  Oriental  sources  be  admitted, 
ikll  arc'nuieQt  bw>ed  on  the  supposition  that  it  is  Norman  falls  to  the 
jpMund.  Brown  may  even  have  introduced  some  points  of  Sicilian  usage 
into  the  English  court,  but  such  an  inference  does  not  affect  the  main 
argument.     See  Dialogue  de  Scaccario,  i.  c.  6,  and  below  $134. 
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Rme  roAchinery  for  nccounf  nnel  smnrdianship  iniixt 
rmler  the  Conqut>ror  uud  Williaui  Rufiis  the 
or  '  thesaurus '  is  commonly  used  :  the  word 
1 '  comes  into  use  only  under  Heni"j-  I. 
trs  of  Uie  Exchequer  are  the  great  officers  of  the 
[;  the  justiciar  who  is  the  president,  the  chancellor, 
jtalile,  two  chiiml>erlainB,  the  marshal,  and  the  treasurer, 
I'll  other  great  and  experienced  counselloi-s  as  the  king 
I  to  Attend  for  the  public  service,  and  who  share  with  the 
tJie  title  of  Barons  of  the  Exchequer.  Amongst  these, 
identical  with  them,  are  the  justices  or  ordinarj'  judges 
Curia  Re((i8,  who  appear  to  be  called  indiscriminntely 
titiarii '  and  '  barones  scaccarii.' 
fTwice  a  year,  at  Easter  and  at  Michaelmas,  fall  sessions  were 
eld  in  the  palace  at  Westminster,  attended  by  all  the  barons, 
nth  their  clerks,  WTiters,  and  other  servants,  each  of  whom  had 
'his  assigned  place  and  regular  duties.  Two  chambers  were  used 
for  the  transaction  of  business  :  the  upper  one,  or  exchequer  of 
account,  was  that  in  which  the  reports  were  received,  and  all 
the  legal  negotiations  carried  on  and  recorded  ;  and  the  lower 
one,  or  exchequer  of  receipt,  in  which  the  money  wm  paid  down, 
eighe<],  and  otherwise  tested'.  The  record  of  the  business 
preserved  in  three  great  rolls ;  one  kept  by  the  treasurer, 
another  by  the  vhaucellor,  and  a  third  by  an  officer  nominated 
by  the  king,  who  registered  the  matters  of  legal  and  special 
importance*.  The  rolls  of  the  treasurer  and  chancellor  were 
duplicates :  that  of  the  former  was  called  from  its  shape  the 
great  roll  of  the  Pipe,  and  that  of  the  latter  the  roll  of  the 
Chancerj'.  These  documents  are  mostly  still  in  existence.  The 
Pipe  llolls  are  complete  from  the  second  year  of  Heury  II,  and 
the  Chancellor's  rolls  nearly  so.  Of  the  preceding  jieriod  only 
one  roll,  that  of  the  thirty-first  year  of  Henry  I,  is  prpser>-ed, 
and  this  with  Domesday-book  is  the  most  valuable  store  of  infor- 
mation which  exists  for  the  ndminiftrativc  history  of  the  age. 

The  financial  reports  were  made  to  the  Imroiis  by  tlie  sherifis 
of  tli«f    counties.     At    Blaster  and   Miclinelinas  *    ••acb  of  these 
nialnguv,  L  1.  ■  Ibid,  \,  f ,  6.  >  Ihid.  ii.  1. 
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ISrlflic  inafripti'ntos  producrd  liia  own  iicconnts,  nml  paid  into  tkt 
Excliequcr  such  an  iiiEtalroent  or  prcifftr  88  b«  cooLi  Affori, 
rotftining  in  hnnd  sufficient  money  for  current  expenses.  la 
token  of  receipt  a  tally  was  made;  a  long  piece  of  wood  iu  which 
a  number  of  notches  were  cut,  nuirking  the  pounds,  ahillin^  uid 
pence  received  ;  this  stick  was  then  split  down  the  middle,  rarJi 
half  contained  exactly  the  same  number  of  notches,  aud  no 
flltcmtion  could  of  course  be  made  without  certain  detection'. 
At  the  Michaelmas  audit  these  tallies  were  produced,  and  the 
remainder  of  the  accounts  made  up.  If  the  sheriff  were  able  to 
acquit  himself  entirely,  he  began  the  new  year  without  anrmn; 
if  not,  B  running  account  was  kept  by  the  same  primitive 
method. 

The  particulars  accounted  for  by  the  sheriiTB  aflbrd  as  a 
TMic  f.<nu  plete  view  of  the  financial  condition  of  the  country.  Thi>  fint 
mi;  item  is  the  '  firma  '  or  femi  of  the  shire '.  This  is  a  sort  of 
H  1  composition  for  all  the  profits  arising  to  Uie  king  from  Li» 
^^  I  ancient  claims  on  the  laud  and  from  the  judicial  procemlinipi  cf 
^^■H  the  sliire-moot :  tlie  rent  of  detuched  jtieces  nf  demesne  html, 
^^^H  the  remnants  of  the  ancient  folkland  ;  the  pojTnents  due  fnim 
V  corporate  bodies  and  individuals  for  tlie  primttiTe  gift*,  th* 
H  offerings  made  in  kind,  or  the  hospitality, — the /com  ^  ^ 

H  which  the  kings  had  a.  right  to  exact  from  their  --i    _  ud 

H  which  were  before  the  time  of  Domesday  generally  comiuuted 

H  ^  for  money ;  the  fines  or  a  i)ortion  of  the  fines  paid  in  the 
H  [ordinary  process  of  the  county  courts,  and  other  small  miscel- 
H  laneous  incidents.     These  had  been,  soon  after  the  composition 

H  of  Domesday,  estimated  at  a  fixed  sum,  which  was  regarded  av 

H  a  sort  of  rent  or  composition  at  which  the  county  was  let  to  thn 

H  sheriff,  and  recorded  in  the  Rotulwi  ExactoHiu  ;  for  thin,  tinder 

H  ■  Madox,  Hiat.  Exch.  p.  70&.     The  iirv  which  dcotm^Ml  Ike  <>1J  llogMa 

H  of  PjtflUmenl  in  nld  t<i  hare  origiiuled  In  ihe  huniing  (if  llie  nM  Kxehccin>r 

H  uUie«. 

^1  '  The  fiinn,  ferm,  or  firm*,  the  rent  t>r   compa«ition   Tur   iIk'    uiicifnt 

^1  rfiinn-rnltiiiii,  or  provUi>in  |tayi>Me  in  kiinl   u>  tlio    '  ;». 

^1  The  hiatory  of  ihe  Wi.rt  lii  iU  French  fonu  vtunM  lo'  ii^  iw 

^H  of  the  wnnl  fur  »  jxicunukn'  {inyinetil  in  Uiu-vi  UJ 

■  I'onqiieal;  .StspletoQ,  i.  p.  xlv.     Qn  lh»  Rotulni    '  .  n, 

■  i.  e,  18. 
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lite  name  of  I'enn,  be  aiiRwerei!  annnally ;  if  his  receipts  were  in 
excess,  he  retainfd  the  linlnnce  as  his  kwful  profit,  (he  ■wiiges  of 
his  service ;  if  the  proceeds  fell  lielow  the  ferni,  he  liod  to  pay 
the  differenco  from  hie  own  piirse.  If  land  chargeable  with 
these  Btuns  fell  out  of  eulti*"afion,  ht<  was  excused  a  proportioimte  i 
(unount  under  the  head  of  waste  ;  if  new  land  was  brought 
ider  tillage,  he  had  to  account  for  the  profit  nuder  the  title  of 
Screment".  Before  rendering  this  account,  the  RherifT  dis- 
cliar)red  the  king's  debts  in  the  shire,  paid  the  royal  lienefnctiona 
I  religious  houses,  provided  for  the  maintenance  of  stock  on  the 
Dwn  lands,  the  expenses  of  public  buBiness,  the  cost  of  pi-o- 
lions  supplied  to  the  court,  and  the  travelling  expenses  of  the 
ng  and  his  visitors  iucurre<l  witliin  his  district '.  The  pay- 
•iiA  liad  been  long  made  in  kind,  and  even  in  the  reign  of 
fnry  II  old  men  remembered  how  corn  and  cattle  had  been  once 
nught  up  to  the  court  as  the  tribute  of  various  shires  * ;  horses, 
^unds,  and  hawks  wore  still  received  at  a  settled  valuation,  in 

nent  of  debt  or  fine  *. 
I  The  next  item  in  point  of  importance  is  the  Danegeld,  a  tax  ( 
bich  had  assumed  in  Nonnau  times  the  character  of  ordinary 
renne  •,  and  which,  like  the  ferm,  was  compounded  for  by  the 
eriff  ut  a  fixed  sum.     This  tax    had  l)een  increased  heavily 
William  the  Conqueror  :  in  a.d.  1084  it  had  l)een  treVded  " ; 
ax  shillings  were  exacted  from  each  hide  of  geldable  land,  in- 
ead   of  two.  the  usual    ^nra    raised  under   the  Anglo-Saxon 
and  the  accounts  of  the  sum  received  from  the  Western 

'  Bladox,  pp.  JJ5,  J»6.  *  Dialogos,  ii.  6.  '  Ibid.  i.  7. 

•  E.  g.  Ivo  lie  Hfrii  ()»yf  five  dextrarii,  de^lriere  or  war-hone«,  iltat  he 
mny  li«ve  c-trtoin  l.iuds  nt  I,  f-funii ;  lM(>e  Roll  31  Henry  I,  p.  7  :  Beginald 
dc  MuRciins  pJiyx  ""f  fvyntor.  or  ctmrhiiig-dog,  f*)r  the  like  privilege  ;  ibid. 
.15;  WiUiniu  lie  .\ttiliii,  a  (wlfrey ;  p.  36:  Oiiti  de  Lincoln,  A  hundred 
Lj<nrriiic'  ha»  ki  ;iiul  n  hundrrd  gcrfalcona  ;  p.  ill.     Tlie  fiifpitor  s^etiis  to 

«e  been  worth  twenty  ahillingi,  p.  35;   a  hawk,  ^o>.  p.  47 ;  a  deatrier 

mc  <o»  t»  £10,  pp.  II,  85.  In  Domesihjy,  the  connt  of  Mealan  (Mtl- 
-  a  larjre  payment  In  honey  »»  one  of  thu  due^  of  the  county, 
iiistratiuiu  i>t'  thi<  nuiy  b«  foumt  both  in  Douiesday  and  in  the 

'  aiitem  maliint  aiii|ue  in  hodiemum  diem  diiravit,  et  diii,  niai  Dei 
tireaiat,  iluratiit.  Regibus  noniqiie  noatrU  niudo  peranlviioua  ex 
diae  <]Uod  Dacia  per«olTt>batar  ex  ineifabiU  termre;'   H.  Hant. 

»os. 

'  dtfon.  Sax.  M.J>.  1063. 
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counties  on  tliis  occasinii  are  presorve«l  in  tbe  reconl  known  •» 
the  Domesiluy  of  Exeter.     It  iwny  be  reamnahlj-  iufeiTcil  llal , 
the  fixing  of  the  sum  of  the  Dnnegeld  for  each  oounty  wiu  our  I 
of  the  results  of  the  Domesday  Survey ;    ami  it   must  not  ht  ] 
understood  that  the  sums  accounted  for  under  tWs  head  afford 
Biitioiu  nny  clue  to  the  extent  of  laud  in  cultivation.     Mon-tstcriea  pot- 1 
Ressed  in  many  cases  immuuity  from  Daiiegeld  ;  in  4)ther  ejars 
they   Imd   spwjial  coiumutations ;    a  larj{e   extent  of  land  Irr-j 
qnentir  '  defendit  Be,'  that  is,  vraa  held  resjionsilile,  or  mt«d,  i 
one  hide  ;  and  all  persons  employed  in  the  kiD^'^  service  w»rel 
excepted  from  the  impost.     The  Dunegeltl  was  a  very  unpopaLirJ 
tax,  probably  because  it  was  the  plea  on  which  the  aheriffB  madel 
their  greatest  profit;  it  was  believe<l  that  Henry  I  bad  made  a  I 
vow  to  aliolish  it ;  and  the  abolition  was  accordingly  made 
point  among  the  concessioDS  won  from  Stephen  at  the  beiginn 
nf  Ids  reign.     It  was  really  got  rid  of  by  Henry  fl.  who  Iww- 
cver  taxed  the  land  in  much  the  same  way  under  other  naroev ; 
and  it  waa  in  very  nearly  the  same  form  reproduced  under 
title    of  camcage    by  the  ministers  of   Richard  I.     With  the! 
Danegeld  may  be  noticed  another  impost  which  fell  in  tlie  ttm«»J 
nf  Henry  I  on  the  towns  chiefly,  and  which,  although   it 
the  feudal  name  of  auxilium  '  or  aid,  and  answers  to  thx  lat 
tallage,  waa  probably  the  tax  which  represented  in  the  case 
the  towns  the  same  demand  af>  in  the  country  was  met  hy  till 
Danegeld.     It  seems,  like  the  Danegeld,  to  hiivr-  been  a  fixeill 
imm  payable  annually. 

A  third  head  of  ordinary  or  ancient  natioiuvl  revenue  ooro- 


unim. 


■  In  the  Pipe  Roll  nf  31  Henry  I.  the  nuxilinni  bnr^  nr  ciTtoMi*  U  ta 
every  c«*e  >  nmnd  sum.  vnrying  from  £3,  tin-  "■ 

to  jCuo,  the  auxiliuiii  nf  Loodoii.     IWsiilex  tli. 
are  «omp  small  iinymrntu  in  Wilts  uml  R>rk»  .,..,.  ■.  .1,1,, 
auit   in  .Surrvy,  E<«cx,  and  ni-von,  ii'ij-i/inw   vtilihim.      I 
arreara  from  a  provioiit  year,  in  vrliieh  there  ni/i\  liaw.  I.. 
iuipoKt  of  the  aurt,  tliey  uiiint  b«  re|;nr<I>-d  lu  <i| ' 

ihifM!  counties.     An  aiwiV/iiw  dr  mililihH'  in  nn  1  _ 

i.  ffi,  where  it  ia  Mill  that  when  the  king  tnkea  an  itiuiliwiu  "f  io^,  I 
ka!ulil«  of  W'illiun  of  Avruichea,  in  Kent.  )i«y  onlr  11a.;    If  he  talLaa  a] 
innr'      •'  ■■■  •'  '  '  ■      '        .  T' 
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prisoil  the  proceeds  of  tlie  pleas  of  the  crown;  the  fines  fti'tVi' f ™^''' 
oUier  profit-H  arising  froui  tl>e  trial  of  offences  which  had  bcenl""'"' '^""t 
M'vei'ed  tVonj  the  ordinary  0]>ei'a.tiun  of  the  shire  and  hundretl,  1 
tuid  whiclu  uUhough  tried  before  the  sheriff  in  his  character  Oil  I 
justice,  were,  so  fur  ns  the  fines  were  ciiiicerned,  made  to  con-  \ 
tribute  directly  to  the  incomu  ol'  llie  kinfj '.     Of  these  the  numt 
important  is  the  murdrum,  the  fine  payable,  as  has  been  already 
ntftttKl,  by  tlic  hundred  in  wiiich  a  murder  has  taken  place  in 
case  of  its  failing  to  prove  the  slain  man  to  he  an  Englishman. 
The  commixture  of  the  ]>opuJatiuns  had  so  far  proceeded  in  the 
lime  of  Henry  11  that  it  was  impossible  to  decide  the  question 
of  nntionAlity,  and  all  murders  were  punished  alike''.     "With 
tliese  Way  lje  mentioned  a  wide  class  of  amercements,  some  of 
which  have  their  origin  in   Anglo-Saxon  and  some  in   feudal 
customs;    of  the   former  are  (ines  for  non-appearance   in    the 
hundred  and  siiire  courts,  and  of  the  latter  penalties  for  breach 
of  forest  law. 

Under  the  liead  of  feudal  liicome '  come  all  the  items  arising  (<)  Kendal 

Incunio. 

from  the  transfer  of  lands,  reliefs,  "Oiardianship,  mamajre, 
etcheat,  and  other  incidents  ;  the  sale  of  public  ofhces  included. 
'Fills  was  of  course  a  large  and  comjwratively  permanent  source 
of  revenue.  The  arbitrary  sums  exacted  under  the  immc  of 
reliefs  hy  William  Rufu.i  were  one  of  the  grievances  which 
Henry  I  in  hie  coronation  chai-ter  undertook  to  redress.  We  Seiuita. 
aiv  not  able  to  discover  iiow  tiiis  ])romise  was  fuHi!le<i,  for 
although  in  the  reign  of  Henry  11  a  i-egular  an'angement 
np|>ear»  to  l>e  iii  force  by  which  the  relief  of  the  knight's  fee 
un*  five  jKiunds,  and  that  of  tiie  barony  one  hundred,  the  corre- 
sj«>nding  payments  in  his  grandfather's  reign  are  not  to  1m: 
brought  under  so  simple  a  principle  *.     It  is  however  probable 

'  Abcrva,  |j.  30 j. 

*  Dialntjiu.  i.  10 :  Select  (.'biu-tors,  (i.  joi.  The  |iaymeiitt  ou  thi»  hciul 
■cv  vrry  variuua,  even  in  Uic  wnit:  hun(]re<l;  *et  the  lUiU  nf  31  Henry  I, 
pp.  8,  V.  ftc. 

"  The  five  nmrki  of  fvudul  leaure,  (O  lierwIiUiry  nuccewiun,  ^J  ,  reliefa, 
(i)  i»iinl»lii|>  »nil  nmrriitge,  (4)  aid*,  luul  ,^  p»olieiiU,  »))  receive  nbtiuil»nt 
illiutnttiuu  from  tlie  ItuU  of  31  Henry  I. 

'  Miuiiix.  Ui»i.  Kvuh.  u.  J 16  M{. :  r.i;.  imiirr  Uenry  11  Hugh  lU  (jbau- 
ciuul.1  |>»y«  £^0  ti<r  It  relief  Tor  nix  luiig-hU'  few.     But  the  turns  coutiuue  tu 
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that  a  record  of  the  number  of  knights'  fei-s  iu  Euglaud 
hiul  been  made  before  the  death  of  Henry  I,  and  that  it 
waa  the  basis  of  the  computation  adopted  by  his  grondsou. 
Before  this  was  done,  the  valuation,  where  the  payment  was 
not  altogether  arbitrary,  must  have  been  made  according 
to  the  record  of  the  hidage  pre8er>-ed  in  Domesday.  And  it 
may  l)e  obnerved,  that  whilst  Henry  I  took,  as  uii  aid  for  tlie 
marriage  of  his  daughter,  three  Bhillings  on  each  hide  ',  Henry 
n,  on  a  like  occaaiou,  took  one  mark  on  the  knight's  fee*. 
WImtever  was  the  liasis  of  rating,  all  the  feudal  incidents 
would  be  accounted  for  iu  the  Bame  way.  Henry  I  may  have 
taken  an  aid  on  the  occasion  of  his  son's  knighthood,  aa  he  did 
on  his  daughter's  marriage,  but  of  this  there  b  no  record.  The 
Pipe  Ptoll  of  the  thirty-first  year  of  his  reign  contains  several 
notices  of  sums  paid  for  permission  to  determine  suits  connected 
with  land,  by  covenant  or  by  trial  by  battle ;  for  leave  to 
marry,  to  avoid  answering  the  claim  of  another  claimant,  for 
cancelling  agreements  of  exchange,  and  for  other  liberties  which 
betray  the  existence  of  a  good  deal  of  legal  oppression. 

The  forest  law,  which,  heavy  as  it  was  nnder  William  the] 
Conqueror,  seems  to  have  reached  the  ertreme  of  severity  am 
cruelty  under  Henry  I,  was  al.so  made  a  source  of  revena 
The  fines  exacted  by  tiie  justices  under  this  system  form  a  con- 
siderable item  iu  the  accounts. 

Aniung  the  great  dfficeN  of  the  household  which  iipj>ear  from 
the  Pij*  Roll  to  have  Ijccit  saleable  are  those  of  dapifer,  mai^ 
shal,  and  chancellor.   The  last-mentioned  ofKcer  in  A.o.  1 130  o' 
£3006  I3«.  4(/.  for  the  great  seal';  the  office  of  treasurer  wi 
bought    by    Bishop    Nigel    for    his    son    for   X400  *.      Inferioi 
places  in  the  legal  staff  are  also  sold.     In  Norfolk,  Benjam 
pays  £4   5«.  to  be  allowed  to  keep  the  pleas  of  the  crown  " ;  i: 


4 


vary  otvaiiioiuiUy  until  settled  liy  Ma(,'iia  C'ltrltt,  which  refers  to  the  ayab 
iiicutioned  above,  u  the  iiiiligHum  relevinm  .    mid  the  Diulogus  descrih 
the  rrlicf  of  a  baron  M  matter  of  apeciiil  arrkngement  with  the  king:  lib. 
ii.  c.  10. 

'  Hen.  Hniit.  fol.  317.  •  Miulox,  Hint.  Exch.  p.  398. 

=  Hull  31  Heurj  1,  |i.  140.  '  Hist.  EUens.,  Ang.  S»c.  i.  617. 

*  KoU  31  Henry  J,  ]■.  91. 
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NorthumUerlniid,  Uhtred  son  of  Waltheof  makes  iv  payment  for 
the  ^fttJit  of  «a--  and  soc,  and  a  similar  trausaction  is  recorded 
inSuflblk';  John  the  Marshal  pay  a  forty  marks  for  a  master- 
ship xa  king's  court,  Humfrey  Bohun  four  hundred  marks  to  be 
dapifer  regis';  IJifhard  Fitz-Alured  pays  fifteen  marks  that 
he  may  sit  with  Ralph  Basset  un  the  king's  pleas  in  Kueking- 
luinishire'.  At  the  same  time  the  ofKcers  of  the  ancient  courts 
are  found  purchasing  relief  fi-ora  their  rfspousibilities ;  the 
jiidicti  a.ud  Juratoren  of  Yorkshire  pay  .£ioo  that  they  may  be 
judges  and  jurors  no  longer,  anxious  no  doubt  to  avoid  the 
hea\'y  fines  exacted  from  them  either  for  iion-nttcnflancc  or  for 
other  neglect  of  duty  *. 

The  sum  accounted  for  in  the  single  Pipe  Roll  of  the  reign 
of  Henry  I,  including  all  the  debts  and  other  gross  receipts,  is 
not  less  than  .£06,000  for  the  year.  The  exhaustive  and 
orderly  character  of  the  roll  is  in  marked  contrast  with  the 
very  scanty  details  of  the  similar  accounts  at  the  beginning  of 
Henry  ll's  reign,  when  the  whole  sura  accounted  for  is  not 
more  than  i'22,000:  and  this  fully  confirms  tlie  statements  of 
the  historians  and  of  the  writer  of  the  Dialogus  de  Scaccario, 
AS  to  the  ruinous  state  into  which  the  machinery  of  government 
had  fallen  under  Stephen. 

But  it  is  not  only  in  the  department  of  finance  that  this 
most  important  record  illustrates  constitutional  history,  and  we 
must  refer  to  it  again  in  exuuiining  the  framework  of  the 
l^onnau  judicature.  Before  doing  this  it  will  be  necessary  to 
recur  to  the  Domesday  Swvey,  which  vrsa  not  only  the  general 
record  of  the  royal  revenue,  but  the  rat€-book  of  valuation  of 
all  the  land  in  the  kingdom.  The  formation  of  this  record 
afforded  a  precedent  for  a  rating  system  which  waa  of  no  small 
importance  in  its  bearing  on  later  history  :  and  it  is  not  a  little 
siiigular  that  a  measure  taken  by  the  Conqueror,  in  order  to  fix 
and  make  available  to  the  utmost,  his  hold  njion  the  country, 
(should  be  the  fii'st  step  in  a  continuous  process  by  which  the 
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'  Rnll  31  Henry  I,  p]..  36,  ij». 

'  Ibid,  |>.  18.     Adam  de  I'urt  pnyv  JE9  k>  bo  Jitpifer.     Diid. 

'  Ibid.  p.  101.  '  Ibid.  j>.  3^. 
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udlioii  arrived  iilliiuat4?ly  nt  the  jMiwer  of  t 
thns  controlling  the  whole  fruniework  of  the 
the  whole  ]X)licy  of  government'. 

The  Domewlay  Sun-ey  was  ordered  hy   Williaai  in  « 
council  held  at  l.'hristuiiis  1 085  at  Gloucc»t«r,  when  a  Da 
I  invotdou  was  supposed  to  be  uniuineut.     It  yrtm  cMrried  ttito 
'execution   during  the  following  year  by  officers  m      '       '  l>y 
the  king,  \rliu  visited  the  several  counties,  and  ' .  .-jxx 

Uicm  all  tiiose  persons  of  whom  in  ordiiuiry  times  the  ooanU 
court  was  composed.  Tradition  recorded  that,  wbea  the  Cod- 
querur  wished  to  crinhi'm  the  national  laws,  iu  order  tu  obt&iu  11 
true  report  of  those  laws  he  suoimoued  tu  hiti  court  twelve 
,  elected  repre8cnt4itive8  of  each  shire  to  declare  upon  oath  tbv 
ancient  lawful  customs  \  A  similar  plan  wn«  now  iMioptcd. 
The  king's  barons  exacted  an  outh  from  the  shuriiT  and  all  the 
liarons  and  Norman  landholders  of  the  shire  ;  every  bnodred 
uppeoi-cd  also  by  sworn  representatives,  and  fraui  each  tuwnelup 
the  priest,  the  reeve,  and  six  villeins  or  ceorlo '.  On  the  de- 
])08ition  or  verdict  of  these  jurors  was  drawn  up  the  report  of 
the  name  of  each  manor  or  township,  and  it«  present  and  ktt 
holder  :  its  extent  in  hides,  the  number  of  ploughs  for  whidi  it 
furnished  work :    the  uumlwr  of  homagers,  ceorls  or  viUeiD% 

'  '  Willulinuii  rex,  <|uarto  itnnn  regni  >ui,  oonailio  Ixtronam  loonim  %!■ 
BUiuinoneri  per  iiuivenoB  ouiuul&tua  Angliae  Anglo*  Dotnlea  et  ia{i4aat4^^| 
8U*  li-ge  enidilos,  ut  eoruia  et  Jur»  et  coDiiaetndina  oii  !>'•<'•  <<"lq^H 
Elect!  igittir  de  vingulis  totiua  |mtriae  comitatibns  viri  <i  '-i^H 

jurAudo  cunfirmaveraat  prinio  at  qiioiul  pogMeut  recto  tnn'  f*^l 

(uarum  ccouuetudioem  et  iancit»  pateOtcenuit  ^ '  Uovcdaa,  ii.  iiS.  iiaMet  \ 
<  'luu-ters,  p.  8 1 .  ' 

'  'Hie  iiibacribitur   ini)iiintio  terroriim,    quo  mo<]i'    "  '      ia- 

qDiniiit,  riilrlicet  i>er  ucratuentiim  viceoouiitu  ccinke  '  luo 

rt  c<irum  Fruici)^nM°uiu,  el  totiiu  oenturutu*,  preal  ^"1 

vllliinorum  uniuwujueqae  villk«.    Deinde  qaoniMa  v.  jida 

U'lmitoiuii  lein|>or(tregi>  Ead«'M<di,qaumoao  tenet,  qij'  tm- 

i«liM>  in  dutiiiniii,  iii)i>t  hoaiiniim  ;  quut  Tillani,ijuutci>tarii,<|  lOt 

l)brrihninineii,q>iati>orhenianTii;  qiixntuin  «ilviu%qiuuittun  |'i  -'O- 

arum,  qai't  inulcndinn,  qii'  qimntuiti  Mt  additiiiu  \  cl  ablatum; 

quantum  valrlwt  totuni  ■  lautviui  modu:   qiuuitiuu  iM  qokaqu* 

iUk,    '  '       ■'  .>.•■'-  '     t^^ 

■cil'  'in- 

"""'  •  •  ■  ••  .-■■■■• '••  -1 — -•  ■ -i*y. 

I'"  H«ni7  nf  lluntini^oii  j^rca  lb*  omaniiinooen  tbe  (itl«  M 

jtt>i'  111, 
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cotters,  and   sexi» ;   how  many  fifemen,   how  many  sokemeii ; 

the  <>xteut  of  woo<l.  meadow,  and  posture;  the  nunihor  of  mills 

juid  fwheries;  the  iiicrenae  and  decrease  since  King  Edward's 

time ;  the  several  and  collective  values  of  every  holding.     By 

Ihisi  report  an  exhaustive  register  of  the  land  and  its  cajia- 

bilities  was  formed,  which  was  never  entirely  sujierseded ;  fur 

altlioug!)  the  feudal  taxation  was,  within  a  century  after,  based 

on  tlie  kuighlV  fee  instead  of  the  hide,  much  of  the  general 

tttxation  continued  to  be  assessed  on  the  hide,  and,  the  number 

of  hides  which  the  knight's  fee  contained  being  known,  the 

number    of    knights'   fees    in    any    particular    holding    could 

be   easily  discovered.     Ranulf  Flambard,  as   Ordericus  Vitalia 

informs  us,  attempted  to  reduce  the  number  of  acres  contained 

in  the  liide  from  the  English  to  the  Norman  computation,  and 

if  he  had  succeeded  tJie  measure  would  have  compelle<l  a  new 

ssment' ;  but,  as  Domesday  continued  to  be  the  ultimate 

authority  for  the  rating  of  the  country,  the  attemjit,  if  it  were 

ever  made,  must  lie  understood  to  have  failed.     But  the  changes 

in  the  ownership  of  land,  the  formation  of  new  forests,  and  the 

bringing  of  old  wastes  into  cultivation,  must   have  made   it 

ditticult  to  secure  a  fair  apportionment  of  taxation ;  and  this 

compelled  on  the  part  of  the  exchequer  proceedings  which  we 

find  in  close  connexion  with  the  provincial  administration  of 

justice.     It  is  unnecessary  here  to  anticipate  in  detail  what 

'  Sec  uliove,  jjp.  327,  376.    Ord.  Vit.  viii.  8  :  '  Hie  javenem  frAudulentu 

ctiiunlfttionibiu    inquiet»vit   re^'eiu,  incitiuis    at  totius  Angliae  reviseret 

'  lucriptiouem,  Aot'licac<}ne  telturia  comprobana  iteraret  partitionem,  sub- 

Htiique  recideri't  tain  odvenis  qunm  indigenis  quicqnid  inveniretnr  altra 

Lin  diiiieiiauinem.     Aniiaente  rege  oniiiea  cormcatas,  qoos  Angli  hulaa 

at,  fimiculo  meiuus  est  et  deficripfiit :   pu.stpositisque  menflurij  qiiria 

Aii(^  Jiioau  Edwardi  regis  larg^ter  distribueraut,  imrainuit,  et 

flMM  Menmulans   oolonu   arva  retrunravit.     Ruria  itaque  oUm 

■tiiaiMrDtidiininudone  et  inauliU  vectigalia  gmvi  exaggeratione,  ■upplice* 

^wt  tidelitali  plelKs  indecenter  opprcssit,  ablatia  reoo-i  attenuavit,  et  in 

liaui  egeataUm  de  ingenti  copia  rcdegit.'     Palgrave,  Normandy  and 

\  ^xtti  .in  elaborate   amiilification  of  this  atory,  explaining  that 

toe  productive  value  nf  the  land  waa  the  boais  of  the  earlier 

of  rating,   Kanulf  intr-xlnced    a   aimiile  couiputatiuu  uf  acreage. 

iv.  pji.  .^9-63.      'Wk   WLinlf  of  Orderii-iis   will   wiUMi-ly  bear   ihia, 

lljr  he  uiAy  refer  to  a  aiitidlitiition  of  the  ahort  hundred  for  the  long 

I  reckoning  of  ihp  hiilo  of  land  :    l'\it  it  U  more  prolwble  that  the 

r  (tory  la  a  iiiimpprchonaion.  Mid  ia  t-i  be  rrferrrd  to  the  Douii-sday 

flurtfjr,  in  which  Ranulf  aeem*  moat  likely  to  have  taken  a  part. 
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must  be  repeated  iiiuler  the  Ih-ikI  of  judicflture :  it  is  enough  to 
remark  that,  as  early  as  the  reigu  of  William  Rufus,  questions ^J 
of  assessment  were  referred  by  the  crown  to  the  report  of  thA^^| 
county  court,  and  that  in  the  reign  of  Henry  I  the  assessment 
and  levj-ing  of  taxation  seems  to  have  formed  one  portion  of  the 
duty  of  the  justices,  who,  with  the  functions  if  not  with  the 
name  of  itinerant  judges,  transacted  the  local  business  of  the 
Exchequer  in  each  shire'. 

127.  So  intimate  is  the  connexion  of  judicature  with  finance 
under  the  Norman  kings,  tlint  we  scarcely  need  the  comment* 
of  the  historians  to  guide  us  to  the  conclusion,  tbat  it  was 
mainly  for  the  sake  of  the  profits  that  justice  waa  administered] 
at  all.  Buch  no  doubt  was  the  principle  upon  which  Ranul 
Flambard  luid  his  master  acted.  A  deeper  and  more  state 
manlike  view  probably  influenced  Henry  I  and  his  great  minis-] 
ter — the  belief  that  a  nation  in  which  justice  is  done  is  safefl 
and  more  contented,  and  presents  therefore  an  easier  and  richer' 
body  to  be  taxed.  But  there  is  no  reason  to  suppose  that 
Henrj-  acted  on  any  higher  motive ;  the  value  of  justice  de- 
pended in  his  eyes  very  much  on  the  amount  of  treasure  with 
which  it  supplied  him ;  and  accordingly  there  is  not  a  single 
fiscal  or  judicial  measure  of  his  reign  by  which  light  u  no 
thrown  lx>tli  on  the  Curia  Regis  and  on  the  Exchequer. 

The    Curia   Regis,  the    supreme    tribunal    of  judicature, 
which  the  Exchequer  was  the  financial  department  or  session 
was,  as  lias  l)een  stated  already,  the  court  of  the  king  sitting 
administer  justice  with  the  advice  of  his  counsellors';    tho 
counsellors  being,  in  the  widest  acceptation,  the  whole  body  ( 
teuauts-in-chief,  but,  in  the  more  limited  usage,  the  great  officer 
of  the  household  and  specially  appointed  judges.     The  great 
gatherings  of  the   national   council  may  be  regarded  oa  ful^^ 

'  See  below,  p.  450. 

'  That  William  the  Conqueror  heard  ctxitta  in  pcnoo  we  know  from 
Lanfranc'i  wonU  in  »  letter  ,Ep.  19)  addresaed  to  Her&it  bi«h<w  of  Elm- 
ham :  *8v nnMccpit  ut  queriinonia  d«  clerici*  abbatii  Baidoinl  .  . . 

(opila  KT-  ■>  ail  Qfcjue  i(«eui0t  ipaam  oaoaam  andiret  vel  a  rae  .  . . 

aud^r^  -n  to  the  reigB  U  John  the  Ungt  oeeanoiially  ad- 

tni  ;   Henrj  n  Twy  freqiMotly. 
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«cuioii8  of  the  C^urin  n«>gi«  or  the  Curia  Regis,  as  a  perpetual  TiieUirw 
comnutteo  of  the  nutioiinl  council,  liut  there  is  no  evidence  to  toon., 
prove  that   tlie  tupreme  judicature  originntcd  in   tbi-  idea  of 
duch  a  dcTolutiou  of  authority.     In  the  more  general  meetings, 
as  «t  the  throe  nnuunl  ]iliicita,  the  king  wore  hi«  crown,  and 
consulted,   or  nmde  a   show  of  consulting,  his  vassuls  on   all 
matters  of  state.     The  courts  in  the  king's  absence  were  pre-/ 
sidod  over  by  the  chief  or  great  justiciar,  acting  '  ex  praecepta 
regia '   or    '  vice   sua,'    '  in    meo    loco,'    as   the    Couqueit)r   ex- 
preescd   it'.     The   other  persons  who   bear  the  title  of  jus-^J 
iiciar,  the  ordinary  members,  as  they  may  be  called,  of  the/ 
court,  were  the  same  aa  those  of  the  Excheijuer ;    the  samei 
persouB  who  acted  as  barons  in  the  latter  acted  as  justices  in  1 
the  former ;  the  fines  paid  or  remitted  in  the  Curia  were  re- 
corded in  the  Excheijuer,  and  the  writ  tliat  was  issued  in  the 
one  chamber  was  treated  by  the  other  as  being,  what  it  waa 
truly,  its  own  act.     The  great  otficers  of  the  household  seem  to  Hiwenf  owi 
have  acted  in  the  business  of  the  Curia  Recis,  simply  however  Uio  ii<m»e- 

hold. 

as  justices ;  we  have  no  record  that  apportions  to  them  the 
definite  seats  or  functions  which  they  held  in  the  Exchequer ; 
accordingly  when  we  find  tho  chancellor  or  chamberlaiu  sitting 
in  judgment,  we  are  not  to  suppose  that  the  cause  on  which  he 


'  GneUt'a  conclnaioiu  on  the  eharActer  of  the  supreme  jndicaturc  of  this 
JJonuan  reijnw  ire  nn  fnllowa  : — Under  the  name  of  the  Curia  Rejps  ia  to 
be  Dndentood  the  persdiuil  judicature  of  the  kini; :  the  Curia  Itc4fia  doe* 
QotcoDBUt  of  the  eotire  comiu  unity  of  tenants*]  n-chief,  for  aa  yet  they  formed 
no  diitinct  body  or  corporation  ;  nor  of  a  definite  number  of  great  vaMaU, 
for  there  waa  a«  yet  no  legal  line  drawn  between  great  va^iaala  and  imall ; 
nor  of  a  definite  number  of  ^reat  offiuiala,  for  the  great  officiala  were  nut  xo 
oonatituted  aa  to  form  a  court  of  (lecra  :  the  justice  of  the  Curia,  which  was 
not  adiuiniiitered  by  the  kiuj^  hiuuelf,  was  adminietered  by  apecial  cum- 
roiadoiu,  not  by  a  stemding  l^ody  of  judges,  or  by  the  barons  of  the  Kx- 
chequer.  Verwalt.  i.  233,  241-143.  Thif  is  an  extreme  riew,  and  in 
harmony  with  the  general  idea  held  by  thia  great  jurist  of  the  abaolute 
daapotiim  of  the  Norman  aovereigna.  On  the  other  hand,  it  cannot  be 
denied  that  the  general  tendency  of  English  writen  haa  been  to  aacribe  tu 
the  legal  inatitntions  of  the  period  greater  wdidity  and  defiuit«aea«  than 
ibey  can  lie  proved  to  have  poaaeaaed.     The  view  which  I  have  tried  to 

indicate  in  the  tert  and  in  the  Select  Chnr'  -■    ■ 1:..  .  .1,    .    ,:    1  .,„    „„ 

of  tranaition,  in  which  runtine  vine  gradi: 
authority,  will  probably  not  conuuend  iir- 
▼lew. 
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jikcides  ia  one  l)clongring  specially  to  the  cliancery  or  the  chAi 
1>er ;  he  is  simply  a  meinlwr  of  the  king's  judicial  court. 

Tho  niiniiwr       The  number  of  persons  who  filled  the   office   of  justice  or  I 
baron  of  the  Exchequer  during  the  Norman  reigns  wan  not  very 
large,  nor  are  the  relatioiiB  of  the  niemljers  of  the  court  to  one 
another  very  well  defined;  it  is  even  possible  that  n  close  n.- 
aminntion  of  existing  records  would  show  that  M  the  officer*  j 
who  discharged  judicial  functions  were  members,  under  some 
other  title,  of  the  king's  household.     Boger  of  Salisbury  bor^  j 
the  nnme  of  '  justitiarius '  from  the  year  1 107  to  his  death  ;  but  1 
there  are  several  other  justices ',  mentioned  both  in  records  and  1 
by  the  historians,  whose  position  seems  to  be  scarcely  inferior  to] 
his*.     Ralph  Basset  appears  early  in  the  reign  of  Henry  I  aa  ftj 

Omity  1.       very  iuflueutiiil  judge';  his  son  Richard  is  calle<l  by  Ordericns] 
Vitalis  and  Henry  of  Huntingdon  'cnpitalis  justitiarius*'  even] 
during  the  life  of  Bishop  Roger ;  and  Geoffrey  de  Clint-on,  who 
was  the  king's  chamberlain  or  treasurer,  liold  pleas  in  A.n.  1 130 
over  all  England '.     The  Pipe  Roll  of  that  year  fumiHbea  oa 
with  the  names  of  other  juatices :  pleas  were  held  not  only  bj  1 

'  Be<Meii  the  queation  of  the  chief  juiticurekip,  treated  tbove.  Die  title  I 
of  ju>titia,  or  justiu.iriai,  hoa    olMciiritiei  of  its  own.     (I)    It    in  oftaoj 
lued  in  a  very  general  way,  in  the  salutations  fir«fixe<l  to  charters',  '  eo- 1 
mitibut  ct  baronibiu  et  justitiariia  et  vicecomitibua  ;'    in  which  it  •eema  to  [ 
include,  as  it  did  in  France,  all  landownem  whu  poeseaa  court*  of  liicir  \ 
own,  or  are  qualified  to  act  at  JuiUcen  in  the  •hire-ro<x>t.     See  Henry  !'■ 
charter    to    London,  and  the   Lege*   Utmrici  I,  4   '9 ;    I^lec-t   Cluirt«n, 
pp.    106,   108.     (1)    It  belongs  to  the  eberiifa,  who  are  c.-."    '   '  •     loha 
of  Salisbury    Polycr.  v.  15,  i6)j«*/i7v<i<  crraii/M,  and  to  w  '  ^me 

JHttitin  m  the  Bu-called  lawa  of  Edward  the  Confewnr  mooik  „       It 

ii  probable  that  whilst  the  aheritf,  in  hia  character  of  aheriH,  was  c»inpu- 
tent  to  direct  the  customary  buaincaa  of  the  court,  it  was  io  that  «( juttHin  I 
that  he  tranitaoted  special  busineas  under  the  king's  writ.     See  Rractoo,  I 
lib.  iii.  c.  -15  leil.  1640,  f.  154'.     (j)  It  ia  specially  giren  to  officers  of  the  ] 
kill- '  '      i;.  to  Milesuf  Gliinoester, '  barnni  et  juttitiario  moo'  (Chat1*r  J 

of  WuloT,  Hist.  Exch.  p.  135    ;    in  which  sense  it  aecma  to  pror*  I 

lliai  ...  ,      ..um  was  one  of  judiuial  authority  as  well  i—  ii.iiii<i,.n«i       i'^\| 
To  the  chief  justice.     Henrj'  of  Huntingdon  give*  tli  ..in-  ] 

miaaioncra  of  the  DomoKday  Survey,  fol.  il],  who  arr  '  \  the  J 

Survey  itaelf ;   see  above,  p.  4 16.  I 

'  8<w  the  remarks  on  the  development  of  the  chief  jaatidanhip,  abov*.  I 

p.  374.     Henry  I  telle  Anselm  that  he  luw  ordered  the  justiciar!  ts  aet  by  ] 

ni*  adrioe.     v-Vns.  Epp.  lib.  iv.  t-p.  9_^.')  I 

rir,i   v;<    »;    10.  xi.  a:   (-lir-     Oi.;..  .  1  ..   ;:    ,.5  I 

.'•■,    Hi-n.  II                                iidi;    Ang.  Sac.  U.  701, 
-■    >!'■■'     s  .J    vi.  aiH.     I   :  ,      '     M,  I.  J 
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the  two  Bassets  and  Geofirey  de  Cliuton,  but  by  Williiiru  of 
Alliiui  the  Butler,  Eustace  Filz-Jolui  and  Walter  Espec,  Milca 
of  (ilouceeter  the  Constable,  Pain  Fitz-Jolin,  Robert  Anindel, 
and  Walkelin  VUdeloup '.  Other  names  may  perhaps  be  found 
in  tlje  charters  of  Henry  I  and  Stephen.  The  capitalU  juHitia 
however  seems  to  be  the  only  one  of  the  body  to  whom,  in 
formal  documents,  a  determinate  position  as  tjie  king's  repre- 
sentative is  assigned '. 

The  Curia  Regis,  in  this  aspect,  was  the  machinery  through  OhuuetrJ 
which  the  judicial  power  of  the  crown  was  exercised  in  that  &<<<•■ 
wide  sphere  of  legal  business  on  which,  in  its  now  complicated! 
relations,   it   was   brought   to    bear.     That    business    consisted 
largely  of  causes  in  which  the  king's  interest  was  concerned,  or 
which  were  brought  up  by  way  of  appeal  when  the  suitors  were  , 
sufficiently   jMiwerful   to   obtain   such  a    favour,   or   when    the/ 
powers  of  the  popular  courts  bad  been  exhausted  or  had  foiled ; 
to  do  justice*.     In  these  particulars  it  succeeded  to  the  royal 
jurisdiction  of  the  AiiKlo-Saxon  kind's.     It  was  als'O  a  tribunal,  I'inhoriti 
of  pnmarj-  resort  m  cases  of  disputes  between  the  tenants-iu-Wrom  ih< 
chief  of  the  crown,  a  feudal  court  in  which  were  arranged  the  t><tcm,  and 
quarrels  of  the  Nomnui  lords,  who  were  too  strong  to  submit  ifrom  tiw 
to   the   simple  justice   of   the    shire    and    hundred  *.     It  was 

<  Pipe  Roll  ji  Hen.  I. 

>  See  the  cliiu-tcr  of  Henry  I  to  iha  Canona  of  Trinity,  Aldgate :   *  £t 

tjirtibibeo  aupcr  fori.'^riicturain  lue&in  quod  Hon  ponnntur  in  placitum  tic  aU- 
iqiiu  teneuiento  iiifi  cuntiii  me  vel  capital!  justiiia  iikh^;*  l''o4r<l.  i.  12. 

'  The  Pi[>e  IU.1II  of  Henry  I  dmis  not  e.Tpressly  mention  the  juri«liclion 
of  the  C'uri»  Rej,'i.<,  lint  it  is  probable  lliat  most  of  the  entriei  "pro  rocto 
lernK  <uih;  '  nnd  the  like  refer  to  sint«  in  whicli  a  writ  ha*  been  obtained 
from  the  cxnirt.  Coses  iu  the  Kin^'a  court  during  the  reign  of  Henry  I 
will  be  found  in  the  Chronicle  of  Battle,  p.  51;  in  the  Chronicle  of  Aliiug- 
don,  ii.  i8j  ;  in  thu  Cartulary  of  Gloucester,  i.  J36  ;  iu  Klmhani,  ed.  Hiird- 
Mick,  pp.  3; J,  36J,  ,^66,  38 J.  'Kic.  de  Rulloe  debet  i.  marcani  nuri  ut 
juste  tractetur  in  curia  domini  aui;'  Pipe  Koll,  p.  1 43.  '  Wallerut  Mal- 
aven  reddit  cnuiputum  de  30  marcis  arj^enti  ut  rex  juvet  eum  Tcr«u« 
Pagsnum  Filium  Johannin;'  Ibid.  p.  134.  '  Burgenses  de  Gloeceatra  de- 
al 30  mamu  ar^foti  ni  poseent  rccupernre  pecuniam  mam  per  juitiliam 
,  quae  ablata  fait  trij  iu  Hibemia  ; '  Ibid.  p.  77. 

*  Kt  ni  aoiodo  exsur^t  placituui  de  dtviaione  terramm,  ti  est  inter 
barrnKs  iiie<w  dorainicos,  tra/^^tetur  plncitum  in  curia  luea:  et,  iri  eat  inter 
Iiiorum  doininorum,  tr.wtetur  iu  couiitatn  ;'  Writ  of  Henry  I ; 
.'  5.     Such  a  trial  is  dt«cribed  in  a  charter  of  Henry  1  iu  the 
.u  V  L.r  Gloucester,  i.  ^36:  aud  Bee  the  trial  of  the  biahop  of  Durhaiu ; 
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luiwever  moi*e  than  this :  the  ancient  ctistomni-y  procpsji  nf  tfa 
"■■'"llocul  courts,  with  that  strict  maintenance  vf  iornialities  and  I 
incapacity  for  reganling  equitalile  oonsidemtioiut  which  ams* 
insepunible  from  tlie  idea  of  compurgation  and  onlcnl,  wai<  now 
becoming  antiquated.     As  o  special  favour,  suits  were  brougb 
up  irom  the  view  of  the  provincial  courts  to  be  decided  bj  i 
new  metliodB  as  the  wisdom   of  the  king  and  his  coonsenoij 
miglit  uivent ;  and  from  the  Curia  Kegis  issued  the  writs  whib 
directed  inquiry  aud  recognition  of  rights  as  to  land,  tlie  ob 
gations  of  tenure,  the  legitimacy  of  heirs,  aud  the  enforeea 
of  local  justice  '.    These  writs,  although  not  absolutely  nnltt 
in  England  before  the  Conquest,  were  derived  no  doubt  in  ' 
Norman   form  from   the  process  of  the   Karolingian    I»wyer»l 
Tbciroriiln.  thcy  were  the  ex]>ediente  by  which  the  'jiw  hoiionu-ium  '  of  tl; 
king,  as  fouiilalu  of  justice,  wax  enabled  to  remedy  the  defwt 
of  the  'jus  civile'  or  'commune,'  the  customary  proceeding* 
the  local  moots'. 

Tlie  Curia   Begi^   hod   criminal  jurisdiction   also,  as   Ralp 
Basset  proved  when  he  hanged  forty- four  tliieves  at  Htn 
'It  was  in  fact  a  supreme  court  of  justice,  both  of  n|'j 
whei*  leave  was  obtained,  of  primary  recourse. 
.    ,  But  it  was  also  a  ministrv  of  justice,  before  which  the 

JirovincUU        ...  ,  *"  .  . 

odinturr.     judicial  action  of  the  country  jjiissed  in  review.     Thii.  was  i 

imrtly  by  the  Court  of  Exchequer,  in  which,  as  we  have  »eea 

the  sheriffs  annually  rendered  their  accounts ;  but  purtl- 

direct  inspection.     The  |iruvincial  judiejitnrc  wiuj  tir  i. 

I  immediate  connexion  with  the  central  judicature  by  jourueya  i 
the  king's  judges.     "We  have  seen  traces  of  this  arraiitri 
early  as  the  time  of  Alfred,  who  may  Lave  been  acqual. 
tlie  sj'stem  in   use  under  the  Frank  emjierors*.     Edgar 
Canute  had  themselves  moule  judicial  circuits ;  the  ConqnerorlJ 
choice  of  the  three  great  cities  of  the  south  of  England  for  bi 


ritnliul 
UoUon. 


'  Writ*  of  thew  kiadt  will  tw  fniind  in  i;r>  nt  iiniiiTien  ia  mutt  inaiuuti 
oftrtuluies:  e.g.  t'hron.  .Miincdnn,  ii.  St 

'  On  Ui«  ooDiiexion  of  ibc  Nonnui  anil  .  : .  via  with  tlir  Kranlili, 

Imlictili,  ii-e  Rninncr,  Scliwiitjforichl,  jip.  ;C)  ¥4;  kod  Iwluw,  C'lia(>.  XII. 

*  ('linm.  .S»x.  A.ii.  11  j^. 

'  S«.  itlx>vo,  |i.  JOJ. 
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uual  placitA  brought  the  sense  of  royal  justice  home  to  the 
aiitnr  nt  larpe.     But  Henry  I  went  a  step  further.     He  sent  Ctrcnitaof 
officers  of  the  Exchequer  throujfli  the  country  to  assets 
the  revenue ' ;  in  one  great  fiscal  iter  of  the  reign  the  fernis  of 
ibe  counties  were  fixed  ;  and  during  hi;:  reign  the  whole  king- 
dom wiis  visited  by  justices,  ofKcers  of  the  Curia  Regis,  not 
perhaps  with  the  systematic  regularity  enforced  by  his  grandson, 
It  ■with  sufficient  order  to  prove  that  lie  saw  nnd  satisfied  the 
at  of  such  an  expedient.     In  a.d.  1130  Geoffrey  de  Clinton, 
the  chamberlain^  had  lately  visited  seventeen  out  of  the  thirty- 
iir  counties   of  which   the   accounts  are   preservetl ;    Ralph 
Ksset  luid  visited  R'ven ;  Richard  Basset  five ;  Eustace  Fitz- 
phn  and  Walt-er  Espec  had  held  pleas  in  the  northern  coun- 
Miles  of  Gloui'cster  and   Puin  Fitz-John    in  the  west- 
idlaiid   luid   the    Wel.sh    March ;    William   of  Albini,    Robert 
ruiidel  and  others,  in  the  forests  and  in  the  south-western 
inties.     It  is  proliablo  that  this  was  by  110  means  an  excep-  Action^ 
oniil  measure :  in  a.d.  1124  we  find  Ralph  Basset,  as  has  l>een  ihecounux 
equently  mentioned,  holding  a  court  in  Leicestershire;  Orde-  Mnrta," 
CU8  Vitalis  gives  an  account  of  a  trial  held  before  him  in  the 
>untj'  court  of  Huntingdonshire  in  a.d.   1115  or  in6'.     A 
sure  dictated  still  more  distinctly  by  this  policy  may  be 
cedin  the  list  of  sheriffs  for  a.d.  1130.     Richard  Basset  and| 
JLubrey  de  Vere,  a  judge  and  a  royal  chamberlain,  act  as  joint '. 
erifi«  in  no  less  than  eleven  counties :  CScoffrey  de  Clinton, 
Ules  of  Gloucester.  William  of  Pont  I'Arche  the  Treasurer,  are 
ttlso  sheriffs  as  well  as  justices  of  the  king's  court.     That  such  Tbetbaritr- 

,       ,  .         1  .       •  ,  1  rt.  0«>nw  hold 

f  system  wa*  open  to  much  abuse  is  selt-eviaent ;  these  ofnccrs  b>  Um 
nttiug  as  judges  and  Itnrons  in  the  Exchequer  actually  audited  m 


\ '  I>i»lii{.'U8  de  Scoccario,  lib.  Ley:    ■  R«i,  ditfiiiitii  ina^oriini  Cdniilio, 

pitiiuivit  jier  rej^iium  qui^m  ad  id  pnideutiorts  et  diacKtiorea  co^oiovorat, 

<|ui,  cjn-nennlea  et  ncalnts  fide  fanan!)  BingnilcM  perlimtrantes,  Imhit*  neati- 
iimuiiii<>  victiialitiiii  c|iitte  vie  Mis  Kolvebantur,  rede^ntnt  in  natiiiiiain 
J.  ■ 

'  autoni  Bowct  »edcnt«  pro  tribunal!,  omgregfttui  etiaiu  pro> 

■  ■■•'■—■- !  II. -....i..: -t  in  Anglia;' Ord.  Vit. 

'!i:^hire  at  the  time,  but 
Jive  noted  on  the  tiuiie 
buiiaeu  ui  Iiondan  •bortlT  aftrr. 
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the  accounts  which  they  presented  as  sheriffs ;  but  they  were! 
uuder  the  strung  control  of  the  king  and  Bi&faop  Roger ;  andJ 
although  there  were  scandals  no  doubt,  sucli  as  that  for  which  ^ 
Geoffrey  de  Clinton  wae  tried  in  this  verj-  year ',  the  important 
fact  remains  that  by  theiie  means  the  king  and  the  justiciar  ^^ 
kept  in  their  hands  the  reins  of  the  entire  judicial  adininistra-  ^| 
tiou.  The  justices  whilst  employed  in  provincial  work  sat  in 
the  shire-moot :  and  this  usage  of  Henrj-  I,  with  the  series  of 
similsr  measures  initiated  by  Henry  II,  forms  the  link  between 
the  old  and  new  organisations  of  the  country,  by  which  that 
concentration  of  local  machinery  was  produced,  out  of  which  the 
representative  system  arose.  The  parliament  of  the  thirteenth 
centuiy  was  the  concentration  of  local  represeut^ition  in  and 
towud  with  the  national  council.  It  was  no  small  step  in  that  direc- 
tion  when  the  action  of  the  Curia  Regb  was  brought  into  direct 
connexion  with  that  of  the  shire-moot.  The  Norman  curia 
met  the  Anglo-Saxon  gemot  in  the  visitations  of  the  itinerant 
justices. 

128.  We  thus  come  to  the  constitution  of  the  shire-nioot.  In 
a  former  chaptei'  the  history  of  this  institution  has  been  traced 
up  to  and  past  the  date  of  the  Conquest ;  and  it  has  already 
been  shown  how  in  the  inquest  which  preceded  the  Domesday 
Survey,  as  well  aa  iu  the  production  of  the  record  of  Edward's 
laws,  the  means  of  gaining  information  which  it  afforded  were 
utilised.  The  existence  of  the  shire-moot  through  the  reigns  of 
the  Comjueror '  and  William  Hufus  is  proved  by  the  existence 
of  writs  addressed,  as  in  the  jireceding  reigns,  to  the  sheriffs  and 
otlier  leading  members '.  There  is  in  existence  a  writ  direct^ed 
by  William  liufua  to  the  sheriff  of  Nortliamptoushire  ordering 
him  to  call  together  his  shire  to  examine  into  the  rights  of  the 
monks  of  Ramsey '.     It  a})pears  from  the  very  charter  by  which 

'  See  aljove,  p.  401. 

'  '  Requirntar  )iundredue  ct  eumitatai   ncut  nnteoeMores  nostri  itstu- 
orunt ; '  LI.  Will.  I ;  Select  CQiArttm,  p.  84. 

'  '  Willem  king  gret  Willcm  bincop  and  Sweiu  Boirefen  and  allc  mina  I 
theBnea  on  Estsexen  freundlice;'  Mou.  Aiigl.  i.  301.  See  a  aimilar  wril  J 
in  favour  of  Chert,sey  Abliey,  ibid.  i.  431.  I 

* .'  '^'f  Willelmo  de  L'ahaom*,  saluteiu.  Praecipio  tibi  lit  fada*  ouD>j 
Tenire  toiratude  Uauloiui  et  jadicio  ejiuuoKUusce,'^.;  Palgrave,  Comniaa-J 
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Henry  I  orders  tlie  restoration  of  the  ancient  courts  that  they| 

had  l>een  used  under  his  brotlier  for  the  purposes  of  extortion', 

m\A  tiie  same  may  he  inferred  ivora  the  description  of  Ranulf 

Flainbard  'as  driving  all  the  gemots'  throughout  all  England. 

From  the  year  1108  onwards  Ihete  courts,  as  well  as  those  of 

the  hundred,   were   held   '  as   in    king   Edward's  days   and    not 

otherwise."     Tlie  lords  of  land  and  their  stewards  attended,  and 

from  each  township  the  reeve  and   four  men',  and  the  parish 

jiriest.     The  full  court  met  twice  a  year  under  the  sheriff  or 

his  deputy,  and  was  still  coiii}>etent  to  declare  folk-right  in  every 

suit  ;  the  pleas  of  the  crown  were  recorded  in  it  for  the  view  I 

of  the  Curia  Regis,  whether  reported  by  the  sheriff  to  the  Ex-/ 

chequer  or  examined  by  the  justices  in  a  provincial  visit'.     It) 

had  a  criminal  as  well  as  a  civil  jurisdiction  as  before,  although ', 

the  management  of  the  pleas  of  the  crown  on  the  one  side,  and 

the  interference  by  royal  writ  on  the  other,  must  liave  materially 

wealth,  olxxix;  jpth  Report  of  the  Deputy  Keeper  of  the  Ilecords,  A  pp. 
p.  ^, 

'  '  Henricus  rex  Angloraoi  Saiaaoni  epiacopo  et  Ursoiii  de  Abetnt,  et 
cnnnibuB  buronibna  buis  Francia  et  Anglia  de  Wirecettrcdra,  Baluteni. 
Solatia  quml  concedo  et  praeoipio  ut  amudo  comitatu«  mei  et  hundreda  in 
illis  locie  et  ciMlem  tenninia  aedeant  aioat  sederunt  in  tempore  regis  Ead- 
wardi  et  non  nliter ;  ego  eniin  quando  volaero  faciam  ea  aatia  lummonere 
propter  inea  douiinica  necessaria  ad  volontatem  ineam ;  et  ai  amodo  ex- 
eurgat  placitmii  do  diviaione  terrarum,  si  est  inter  barouea  meo«  dominicoi 
tractetur  placituin  in  curia  men  ;  et  ai  eat  inter  vavasaorea  duonim  domi- 
nnrum  tmctetur  in  coniitatu  ;  et  hoc  duello  fiat  niai  in  eia  reninuserit.  Et 
volo  et  praecipio  ut  omnea  de  oomitatn  eant  ad  comitatiia  et  hundreda  aicut 
fccerunt  in  tempore  regin  Kadwardi,  ncc  remorcnt  propter  aliqnam  cauaam 
pncem  meam  vel  ijuietudinem,  qui  non  Kequuntur  placita  miw  et  judida 
mea,  siout  tunc  temporia  fecerant.  Teste  K.  epiacopo  Lundoniae  et  Kogero 
epiaeopo  el  Ronulfo  cancellario  et  B.  cnroite  de  Mellent,  apud  lUding;' 
Foedera,  i.  12.  Compare  Le^ea  Heurici  I.c.vii.  %  i  :  '  .Sicut  antiqua  fuerat 
inatitutione  forumtum,  aalutari  regia  iuqierio,  vera  unper  est  recordations 
forraatum,  ijeneraUa  comitatuuin  placita  certis  locia  et  vicibus  et  diflinito 
tempore  per  ringulaa  Angliac  provinciaa  convenire  debere,  nee  ullia  ultra 
fatigationibua  agitari  niai  propria  regia  necesaitaa  vel  commune  regni  com- 
moanm  aacpiua  adjiciat.' 

'  '  Inteniiit  autem  eptacopi,  comitea,  vioedomini,  vioarii,  centenarii, 
aldermanni,  praefecti,  praepaniti,  baronea,  vavaaorea,  tungrevii,  et  eeteri 
terrarom  domiiii.  ...  Si  uterqiie  (ac.  baro  et  dapifer)  necessario  dcrit, 
praepoaitUB  et  quatuor  de  melioribua  villae  aiaint  pro  omnibua  qui  nonii- 
natim  non  erunt  a<l  plaoitum  aubmoniti ; '  Legea  Henrici  I,  c.  vii.  ${  ],  6. 

'  '  Agantur  itaquc  priino  debita  verae  Cluistianitatia  jura ;  aeouudn  regia 
placitn  ;  poatremo  causae  aingulonim  (HgiU!<  Mtisfactionibaa  expleantur  et 
ipioicuuquc  acyreamot  diacordantes  inveniet,  vel  amore  congreget  vel  ac- 
queatret  judicio ; '  Ibid. 
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I  affect«d  its  independence.  It  i*cfniiied  however  all  its  authority 
in  mutters  of  voliiiitarv  jurisdirtioii,  witixessiiig  transfers  of  laud, 
and  Bnnctioiiiug  by  its  t<.»8tiuiouy  private  charters  and  docmuentu 
\  of  all  sorts.  The  ancient  forms  were  also  in  use ;  witness, 
compurgation,  and  ordeal ;  and  the  old  theory  that  in  these 
popular  courts  the  suitors  were  the  judges. 
AntiqiiH.v  of  The  new  light  thrown  on  the  shire-moot,  by  the  increased 
numl)er  of  recoi-ds,  makes  it  a  little  difficult  to  know  what  par- 
ticulars of  custom,  now  for  the  first  time  discoverable,  are  new 
or  old.  The  composition  of  the  court  and  its  times  of  session 
are  however  clearly  ancient.  The  custom  of  iuterference  of  the 
crown  by  writ,  although  not  unprecedented',  is,  as  a  custom, 
new'.  The  references  to  trial  by  battle,  which  now  become 
common,  show  that  the  Noi-raana  bad  introduced  that  custom  in 
its  legal  completeness.  But  the  most  imjKirtaut  novelty  is  the 
inquest  by  oath,  which  has  been  already  referred  to,  and  which 
forms  an  important  link  in  the  history  of  tlie  jurj'.  AVilliam 
the  ConqutTor  directs  the  justiciars  on  one  occasion  to  assemble 
the  shire-moots  which  had  taken  part  in  a  suit  touching  the 
rights  of  Ely  ;  that  being  done,  there  were  to  be  chosen  a  number 
of  tlie  Knglish  who  knew  the  state  of  the  disputed  lands  in  the 
reign  of  Edward ;  these  were  to  swear  to  the  truth  of  their 
(lejwsitiouB  ;  and  action  was  to  lie  taken  accordingly '.  A  similar 
writ  of  William  Rulus  to  the  sherlfT  of  Northamptonshire,  already 
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'  See  ftbove,  p.  ]ofi. 

'  For  example :  '  Heuricnn  rex  A  ngloruin  Nigcllo  <le  Oilli  et  Willdnio 
vicecomiti  >l«  Oxonefortle  Kalutem.  I'raecipio  vobis  ut  fociatia  abbati  de 
Abbendona  |>lenarinin  recti  tudinein  de  excluBa  Rua,'  &c.  Chron.  Abingd, 
ii.  93.  'H.  rex  .Anylorum,  W.  vicecoiniti  de  Oxeneforde,  nlutem.  V»o 
cit«  et  siue  mom  plciiaui  jtistitiam  Faritin,'  &c.     Ibid. 

'  '  \V.  rex  Angloniiii  I^iiifrancii  arrhi<.'pi»oi>iHi  et  liogero  oomiti  Moritonii 
ct  Gaul&ido  Coimtautiensi  epixeopo  wtluti-iii.  Slundo  vnbia  et  praecipio  u( 
iteruin  facialis  oongregari  oiiines  ncyrai  quae  interfuerunt  placito  habito 
de  tcm'i  ecclesiae  de  Heli,  anteqiiam  tnea  onnjanx  in  NormanniAiu  noviasime 
Tenirct ;  cum  quibus  etiam  siiit  de  bamnibiis  meia  qui  cxnnpoteuter  adease 
potenmt  et  prae<]icto  placito  intcrfuenml  et  qui  terra*  ejugdem  eodeaiae 
tenent.  Quibua  in  nnum  congregatis  eligantur  plurea  de  illia  Aiiglia  qui 
Bciunt  quomcido  tcrrae  jacebant  praefatae  eodeaiae  die  qua  rex  Edwardna 
obiit,  et  quod  inde  dixerint  ibidem  jurandn  teatentur;'  Liber  Klienais,  i. 
256.  The  rcjiult  of  tlie  inquiry  ia  referred  to  by  Henry  I  as  final :  'Sicut 
diratiunatuMi  fuit  in  lcm|K>rc  patria  raei  ajiud  Keneteford,  coram  baroniboi 
patris  mei  .  .  .  ct  teatimonio  plurium  ayraram' ;  Mon.  Angl.  i.  481. 
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luentioued,  directs  a  like  proceeding  iii  the  affairs  of  BaiuBcy ; 
whilst  tM'o  writs  of  William  the  Etheliiig  to  the  sheriff  of  Kent 
order,  and  direct  action  to  be  tiiken  upon,  tJie  verdict  or  recog- 
nition of  tlie  good  men  of  that  county  in  reference  to  the  rights 
of  S.  Augustine's '. 

The  employment  of  a  number  of  sworn  thegna  to  report  on  | 
the  character  of  accused  persons,  which  has  been  traced  to  the  ; 
laws  of  Ethelreil,  mny  pr-obably  have  continued  to  be  usuid  ; 
and  thus  the  growth  of  the  jury  in  criminal  matters  nmy  have 
kept  pace  witli  its  development  ui  civil  affairs,  But  of  this 
we  have  slight  evidence,  unless  the  session  of  Hundehoge, 
where  the  thegiis  of  Leicestershire  acted  with  the  king's  jus- 
ticiar, may  be  again  appealed  to.  But  however  this  may  be, 
it  is  certain  thut  the  administnitiou  of  justice  in  the  shire-moot 
was  now  vested  in  persona  who  were  hound  by  oath  to  the  ful- 
filment of  their  duties  and  to  speak  the  truth  '.     The  Pipe  Roll 


'  *  WiUelinoe  tUiua  ref^is  WUleImn  Ticccomiti  de  Chent  uJutein.  Prae- 
cipio  quod  praecipiwi  Uamoneni  filium  Vitalia  et  pmbii  vicinin  Saiitwic 
'|u«s  Hhiiio  nomiiubit,  ut  diuant  veritAtein  de  Dave  abbatis  de  8iincto 
Augiistino,  et,  li  navii  ilU  pc-rrexit  per  iiure  die  qua  rex  novissime  mare 
trsiifiivit,  tunc  praecipiu  ut  modo  pergal  quuiisque  rex  in  Angliani  veiiiat 
et  ittrram  resaUiatur  inde  abbaa  praediclus.  Testibui  cpiacopo  Sariiib.  et 
oancellario  apud  Wodestoc.'  '  W.  filiiis  regia  W.  vicecomiti  snluteui. 
Praecipiu  quod  reaaiaiaa  abbatem  de  Sancto  Auguntino  de  Dave  sua  sicut 
ego  praec«pi  per  meuni  aliud  breve  et  sient  recognitmu  fult  per  prolxm 
boinines  ooniitatna,  quod  inde  nbbas  erat  nultu.i  die  qua  rex  mare  donhs- 
fiime  traniiivit,  ct  in  jiace  leueaL,  et  boo  sine  mom,  ne  inde  clamureui 
ampliiu  audiam.  Teite  raiiccllario  apud  Wiudesor:'  Palgrave,  Conuuon- 
we.alth,  clrxix. :  Klnilmni,  eil.  Hnrdwick,  pp.  353,  354  :  in  tlie  latter  place 
theae  acta  arc  referred  to  William  }tufuK  during  hi*  father's  life ;  but  this 
!■  very  improbable.  The  pame  authority  furnishes  another  writ  of  the 
>nme  §ort;  p.  356:  'F.ic  recognosci  jjer  homines  hundredi  de  Middeltone 
quae  coDiiuetuilinei  Abbae  .S.  Aiigustini  habere  debet  in  villa  de  Newing- 
tone.'  A  writ  of  Stephen  ordering  restitution  to  the  church  of  iS.  Martin, 
London,  in  puriiianoe  of  n  like  recognition,  ■  Siciit  recognitum  et  testifi. 
eatnin  fuit  coram  M.  vicecomite  in  hnndredo  apud  Meldonam,'  is  printed 
in  Madox,  Fonnulare  Angl.  p.  40.  In  1 106  Henry  1  coiunii«»ions  five 
barona  to  aacerlain  the  cugtoma  of  the  church  of  York  by  the  oath  of 
twelve  men  ;  'ITioroton,  Nottinghamshire,  iii.  177. 

'  The  promissory  OAth,  such  as  that  taken  by  the  twelve  thegna  to 
accuse  no  one  falsely,  and  by  ino<lern  jurymen  to  '  well  and  truly  try  and 
true  deliverance  make,"  as  well  as  that  of  the  modem  witness,  dilfers 
widely  from  the  deelaratriry  oath  of  the  ancient  popular  courts,  which  was 
confined  ti>  the  aflirmatirm  of  a  single  fact,  preseriljcil  by  the  judges  a*  •' 
point  to  tic  proved,  or  to  thu  confirmation  by  compurgators  of  the  c- 
prindjial.     The  observam-e  of  the  distincUon  would  have  tervotl 
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of  Henry  I  proves  the  existence  of  large  bodies  of  judices  and 
juratores.  Wlietlier  the  terms  are  equivalent ;  whether  they 
merely  menn  the  qualiJied  members  of  the  courts  who  were 
summoned  nominAtlim^  and  from  whose  body  witnesses  and  com- 
purgators must  be  chosen ;  whether  the  judices  were  a  penna- 
ueut  body  of  local  proprietors''',  and  the  juratores  a  selection 
of  freemen  sworn  \»  declai*c  the  truth  in  the  particular  case ; 
whether  the  judices  may  not  have  been  the  presenters  of  the 
criniiuiils,  and  the  juratores  the  witnesses  in  the  civil  suits, 
it  would  be  dangerous  even  to  guess.  They  appear  however  ^| 
to  be  distinguished,  proliablj'  by  special  summons,  from  the  ^^ 
'minuti  homines,  'suwle-majiui '  or  mean  men,  who  were  like- 
wise bound  to  attend  the  shire-moot  and  hundred-moot,  eitherJ 
in  person  or  by  the  reeve,  and  who  ]irobably  did  not  possess] 
so  much  hind  as  was  necessary  to  qualiiy  a  man  for  acting] 
as  judge  in  a  suit  in  which  laud  was  in  question.  Tliatl 
these  persona  were  very  numerous  is  certain  from  the  veryl 
large  tinea  imposed  on  them  for  neglect  of  duty.  In  YorkshiroJ 
the  sheriff  accounts  for  thirty-one  marks  drawn  from  nine 
'judicatores  comitatus;'  and  for  336  marks  five  shillings  and^ 
sixpence  '  de  minutis  judicibus  et  juratoiibus  comitatus.'  It  i 
no  wonder  that  we  find  almost  immediately  after  that  the  un- 
fortunate payers  have  luidertaken  to  compound  for  their  atteu-| 
dance :  The  judges  and  jurors  of  Yorkshire  owe  u  hundred 
pounds  that  they  may  no   more  be  judges  or  jurors ','     The " 


the  couitruction  uf  iDAtiy  improbable  theuries  of  Uie  origin  of  j  oriea.    Tba 
oath  of  the  jury-in(|uest  was  n  promise  to  ipoak  ihe  trutb,  'Sacrament 
quod  veruui  dicent '  (Assize  of  Clu'endon),  or  '  Quod  inde  veritatem  cecuii' 
duin  ciinFcieutiaui  Kuniii  luanifestabunt '  ^Conct.  Clarendon). 

'  See  LI.  Htnr.  ec.  vii,  xxix.     Cf.  p.  4J,?,  note  2  above. 

•  The  judices  in  the  county  court  are  described  in  the  Lege*  Hen.  I,  0. 
xxix. :  '  Hegii  judices  sunt  baroneit  comitatus,  qui  libera*  in  eii  terras  ha- 
bent  per  quu«  debent  causae  sinjrulorum  altema  proaccutione  tractari ; 
villani  vcro  vcl  cotseti  vel  ferdingi  vel  t|ui  sunt  vilea  vel  inopes  peraonaa 
nun  sunt  inter  legum  judices  nunieraudi.' 

"  Pipe  Roll  Hen.  I,  pp.  27,  38.  The  entry  'Judices  et  juratorca  Ebon- 
ciscire  debent  £ico  ut  non  amplius  siiit  judices  nee  juratores,'  ibid.  p.  34, 
is  sometimes  quoted  as  referring  to  Walter  Espee  and  Euntace  Fitz-John. 
This  is  however  not  the  case  :  it  U  the  iirvt  entry  among  the  acconnia 
accruing  from  the  county  of  York  in  consequence  of  their  visitation.  The 
exact  meaning  of  the  entry  is  uncertain  ;  Brunner  (.Sohwurgericht,  p.  35}) 
adduces  it  ns  an  illuetratiun  of  the  attempts  made  from  the  beginuiiig  of' 
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slierifT  of   Kent  acconnt.s  for  X17   »*■  4'/.  from  the  iurors  off")'""" 
Kent,  find  nnotlier  sum  from  feii8«?x ;    in  Essex,  £t  6ir.  SiZ.  ig  <>f  Un  •hin-. 

■•!•  '"T*  *  moot 

rai8«-d  from  the  '  minuti  homines ;  in  Luicolnsliirc,  neventy 
fonr  markn  and  ft-holf;  in  Bedfordshire,  forty  sliillings  from 
Ibe  'jiiratores  et  minuti  homines;  '  and  four  judges  of  the  isle 
of  Axhuhn  render  account  for  eight  mnrks  due  for  the  jilcns  of 
William  of  Albini '.  It  can  scarcely  be  doubted  that  all  these 
fines  were  incurred  for  non-attendance,  and  that  they  prove 
either  the  dislike  of  the  free-holders  to  attend  the  court  of  the 
justice  itinerant,  or  a  serious  decline  in  the  ancient  couBtitution 
of  the  county  courts.  But  this  does  not  affect  the  main  ques- 
tion, which  is  the  continuance  of  the  custom  of  employing 
jurors  to  transAct  tJie  judicial  work. 

The  use  made  of  the  shire-moot  for  the  purpose  of  raieinir  E»t.iTU<in 

,     ,  l.n«il-,l  in 

money  may  account  for  the  reluctance  of  the  suitors  to  attend.  Ui«  Jiiro- 
Thflt  this  was  the  practice  is  clearly  shown  by  Henry's  writ  for 
(he  restoration  of  the  ancient  custom :  '  I  will  cause  those 
courts  to  be  summoned  when  I  will  for  ray  own  proper 
necessities,  at  my  pleasure';'  an  important  engagement  in- 
tended to  deprive  tlie  sheriffs  of  their  opportunities  of  wanton 
exaction,  but  to  secure  to  tlie  king  the  right  of  asking  for  or 
taking  money  when  he  should  deem  it  necessarj'.  Unfor- 
tunately tliis  is  the  only  evidence  that  we  have  of  the  method 
of  raising  money  from  the  shire-moot ' ;    but  it  seems  almost 

the  jury  iyatein  to  escape  the  resiHiafcibility.  It  appear*  to  me  rather  to 
r«f«r  to  the  old  eyetitin  which  was  gntduully  being  replaced  by  the  jury 
(7«t«oi,  and  to  be  a  aort  of  compoeition  for  the  lino  incarred  by  non- 
•ttendanoe  at  the  ahire-moot  and  hundred-moot.  But  the  aaiue  desire  t<i 
•void  jury-worlc  a|ipears  constantly  later  on,  when  fines  '  pro  defoctu  re- 
cogiutionis'  ore  frt^jueiit.  To  the  ocarcity  of  qualified  jurors  the  foUowinj; 
pa«»a(;o  reten :  °  Si  opui)  e>t,  licet  in  plocitis  juilicibua  qui  ndinint  re- 
i>)jectat«  placitinn  ex  aliundanti,  donee-  aenatorea  abeentes  interei>!ie  poasint, 
Y«l  i|id  judicium  inqniideritit ;  nee  jure  oogendi  Hunt  ad  jiirnudnm  quod 
uraciant  judicium  inde;'  i.  e  in  casen  in  which  at  the  county  court  iberir 
ia  not  a  ^uflicient  number  of  qualified  jadice«  informed  on  the  particular 
na  il  may  be  respited  until  either  they  have  informed  themielwc, 

(it  intan  can  be  preiKnt.     Le|;e*  Hen.  I,  c.  19. 

i  .,;  "       '    •  [1.  6;,  69,  iiS,  *c.  '  Above,  p.  4J5. 

'  TIm  1-  writ  of  Henry  I  proves  both  the  formal  demainl 

of  au  ai     I  -  •f  lii- •  ■lilt  and  the  negotiation  of  the  particular* 

tbroa);h  the  olliccr*  of  1!  r  :    •  H.  rex  .\ntrlorum  U.  epi»capo,  et 

HrrbCTtoouuerarioi't  II  K-hrlaiuU,  Kaliitem.     Sciatii  quod  elami> 

4|ai(4M  V,  h'diw  abttatin  t'wicii  du  Aliendoua  de  ele«muiyi>a  de  Wrtha, 
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pprtaiii  flmt  when  tlie  ofcasiou  arose,  I  be  i-oniitic4  iroiiU 
consulted  by  Ibe  burouti  of  the  Exchequer  atid  uot  by  tbt' 
Bherifi's,  Tlie  same  writ  dIrecU  that  Boits  between  th<>  b»nia* 
of  the  kiug'B  demesne  for  the  division  of  land  ore  to  b«  dcdiWd 
ill  the  Cum  Regis;  similur  suitii  iK-tweeu  vassiilfi.  '  <ttv 
iu  the  county  court  and  by  trial  by  battle. 

Nt'arly  all  the  peueral  slatementa  lunde  a1x)Ul  the  sbire-i 
are  true  also  of  the  hundred-moot.     This  uluo   is  restai 
Henry  I  as  it  was  in  King  Edward's  days.     The  eone  rtinei' 
ance  to  attend  is  proved  by  the  entry  of  penalties  on  the 
Roll;    the  sheriff  of  Bue«ex  accouuts  for   102   nuirks  'for 
pleas  of  Richard  Basset  from  the  minati  homines  for  HtSmoDX 
the  huiidrcd-moot ; '  and  iu  Middlesex  n  small  payruent  of  Ibe 
same   kind   is  entered'.     The  'Leges   Henrici   I,'  aa  they  are 
called,  attest  the  existence  of  the  two  ooorta  of  the  hundre«^l 
the  great  one  for  view  of  frankpledge,  held  twice  a  year  uudei 
the  sheriff,  and  afterwards  called  the  great  court  of  the  hun 
I  dred,  or  Sheriff's  tourn  and  leet ' ;   and  the  lesser  court,  (be 
1  Curia  pars'a  Hundredi,  held  twelve  times  a  year,  and 
'over  by  the  bailiff  of  the   hundred':    in  the   latter 
^business  was  probably  tlie   disputes  about  small  debts,  whirl) 
long  continued  to  funiish  its  sole  employment  *. 

129.  The  manorial  constitution,  wliich  is  the  lowest  form 
judicial  organisation,  was  by  this  time  largely  if  not  coropleletj 
developed.  Tlie  manor  itself  was,  as  Ordi-ricus  tells  u*,  not 
more  nor  less  than  the  ancient  towui-hip,  now  held  by  a  lord  wl 
possessed  ceiiain  judicial  rights  varying  ooconling  to  the  Xieraa 
of  the  grant  by  which  he  was  infooffod.     Every  manor  had  a 

dc  omnibu*  rebus,  et  nominiktim  d«  isto  nuxiJio  qniid  IwroiiM  mibi  iledarnsl, 
et  hoc  dico.  eicul  cUnuivi  qiiietu  ciw  per  ftliud  breve  zuenui  in  oiuni  tem-  ' 
pore.     Tettibu*,' *c. ;  Cliron.  AbingJ.  ii.  113. 

'  Pipe  lUill  Hen.  1,  pp.  71,  151  ;  cf.  pj..  jS,  30,  56,  117,  1.43. 

'  LI.  Hen.  I,  c.  viii ;  '  His  iu  Anno  cunvi niitiit  in  hvimlrrtiim  ■iinni  q« 
onnque  liberi .  .  .  »il  dinoiorml""'  iiit.-r  r..i..i  ■  «;  ,1.,  ir.i.i..  i,l,-nA«  4lnt.' 

'  ibid.  c.  vii :    'Hundretax.'  ■l^fr»^>»rt.* 

Under  Hsnry  II  ihoM  c<>urt<  »  jimlon*  ttt] 

unindeiuuu.'     Henry  111  fixeil  ibeiii  «Yerj   Uu-tiv  wonk*,  lloL.  ul.  I8  U«n,< 
III,  Ul.  10;  Ann.  Iiiinut   y\\.  \y),  l^o. 

'  Sci-  Evt^n'n  Si'  ii.    168;   Vinor's  .\bridgiutiiit,  •,  v.  Coivt-I 

Korlv  M.iUc»«  ..ftr  :  Um  euun  uf  Ui«!  honJiwl  will  b«  found  la| 

Madux,  FornmUrv  A..i,..v..u.,ui.  p.  40. 
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court-ljurou  '  or  Imll-mutrf,  the  niicieiit  ireraot  of  the  township  -,  c^'nt-borui 

^  *       coiirt-oiu»- 

iii  wbicli  bv-Iaws  WfM'  made  luid  otlier  local  business  tnuigacted,  tonwry,  »iuil 
.,.,,,.  wmtt-lcot     ' 

and  a  court-customary  in  wlucn  the  buMnesa  of  the  'tnllenage 

wna  dispntched.      Those   mauora  whose    lords  had   under  thel 

Anglo-Saxon  laws  jjosseased  sac  or  soc,  or  wlio  sLiu-e  the  t'on-' 

quest  hud  had  grants  in  wliicli  those  terras  were  used,  had  also  1 

a  coort-leet,  or  criminal  jurisdiction,  oat  out  as  it  were  from  1 

the  criminal  jurisdiction   of  the  hundred',  and  excusing  the 

suitors  who  attended  it  from  going  to  the  court-leet  of  the 

hundred.     If  the  lord  had  a  grant  of  view  of  irank]>ledge  also, 

liis  tenants  were  released  from  attendance  at  the  aherifPs  toum. 

It  was  only  the  great  baronial  jurisdictions,  which  were  almost 

■hires  in  themselves,  that  freed  their  suitors  from  all  attendance 

at  the  popular  courts.     These  greater  jurisilictions,  liberties,  or  Libertta 

honours  *,  the  growth  of  which  in  Anglo-Saxun  times  we  have 
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'  The  term  '  court-ttaron '  U  commonly  nndentood  M  If  it  memt  'onria 

mill,'  the  court  of  the  lord  ;    but  it  m>y  be  queationcl  wliether  it  ia 

reklly  '  curi*  baronum,'  the  court  of  the  vumU  or  homa^en  who  were 

judges.     The  manorial  court  of  the  Archbishop  of  York  at  Ripon  wu 

led  Ihr  court  military,  i.  e.  the  oonrt  of  the  knightly  vasaalt  of  the  church 

S.  WUfrid. 

'  The  liintcipemiot  ocean  in  a  charter  granted  by  Richard  I  t<:i  Weu- 
lock  Priory :  the  king gnmta  that  all  the  prior's  men,  tithes,  and  effects  thall 
be  quit  of  uU  oppttaniona  and  exactions,  from  ahire-moot  and  hundred-moot, 
&tiu  pleas  and  plainta,  from  busteng.  portniaomot  (court  of  portreeve  in 
boroagha\  and  tunocipeanot ;  Kytoo,  Shropahirc,  iii.  337. 

'  On  the  institution  of  the  court-leet,  see  Scriven  on  Copyholds ;  Gneitt, 
Self-govemuicnt,  i.  89,  lol  M).  Although  the  <locumentary  hiiitory  of  them 
court!  belongD  to  a  later  age,  there  can  be  little  rink  in  tracing  their  origin 
back  to  the  rac  and  eoc  of  the  older  juriadictions,  and  not  regar<ling  them 
iia  mere  creationa  of  Norman  feudalicm.  If  tliey  had  be«n  so,  there  mn>t 
have  been  tome  endence  of  their  creation  after  the  Conquest ;  but,  so  far 
from  this  being  the  caie,  the  language  in  which  they  are  mentioned  in 
documents  of  t\te  Norman  |>eriod  is  distinctly  borrowed  from  the  Anglo- 
Kaxon,  The  hi.»tory  of  the  leet-jtury,  wiiich  might  throw  some  conai.iernblo 
light  on  the  early  development  of  the  jury  principle  in  England,  la  still  a 
tlesidcratum.  It  may  be  regarded  as  quite  certain  that,  if  the  manorial 
jnrixdicUons  ha<l  licen  created  in  the  feudal  period,  they  would  have  taken 
the  feudal  fonn  ;  their  court«  would  have  been  coorts  of  baronies,  not  of 
ii'  '^,  and  their  proceits  would  not  have  been  identical  with  that  of 

lur  oijurto,  as  for  tlie  mo«t  (koI  it  is. 

iitT  contain  several  manon  and  hold  one  court-day  for 
manors  retain  tlieir  separate  on/ani^atinn  iiiidrr  it ;  and 
..,    .idont  organisation  irres|>ective  of  them.     'Although  au 
«lR  of  many  manor?,  and  there  is  for  all  ttie  manors  only  one 
<^t  are  they  qiiafd  seveni  and  diiitinct  courts  ;'  Scriven,  ii.  737  ; 
^ootaJ  by  Gneist,  Verwalt.  i.  164. 
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traced,  vciv  orahiplicd  antler  Uie  Nonnau  soTereigua  \ 

to  tk  gR«t  faadatorieH  the   uiast    fiiviiurtlJj 

fiv  extaadiag  the  priuciplrfi  of  feiidul  Uw,  aii4 

thmwlwri  abMhrtely  a^Mrenic  ftmong  tbeir  dependeul 
Tx  laakcd  aceordingly  tl»  caergin  uf  the  iiatiumU  cuurts  t4 
WBtdi  tbcm:   tWy  attnctod  to  their  o\\-ii  courts  tbo  inx>r 
freaacs  of  the  aogfaboariiood,  to  the  diminution  of  the  profit] 
of  t]M  famdicd  and  the  Bfariiv  and  to  the  iinpoverishmeut  of  tii 
erown ;  tknr  serred  as  a  faasis  for  the  judicial  tyranny  of  th« 
petty  c»et<-I]*n».  which  we  haw  seen  break  out  into  auurchj 
the  wretched  times  uf  Stephen ;  and  it  was  no  small  triiimphl 
when  Heiir>-  II  foirc«d  tbem  tn  admit  bis  itiuenuit  josticea  tii 
exercise   jurisdiction   in  them',  altbougli   the  proceeds  of  the 
iiEsizes  continued  no  doubt  to  incrvojie  the  iuuome  of  the  lunl&^a 
The  legal  records  of  Heury  Ts  reign  furnish  us  with  but  littl< 
information  respecting  eitlier  the  smaller  jurisdictions  of  th«J 
manor  or  the  greater  ones  of  the  honour  or  liberty.     There  is 
howi'Ver  no  doubt  that  the  stime  principles  of  legal  procedural 
were  UBwl  in  theae  as  in  the  p)pulftr  courts ;  t.bt«  juratores  and  ] 
judices  were  there  as  well  as  in  the  shire  and  the  hundred ; J 
compurgation  and  ordeal ;  fines  for  uon-att«iidanoe ;  tlio  wbolaj 
nccumulution  of  ancient  custom  as  well   as   Norman   uuveltyj 
Tlicy  were  in  fact,  as  they  bad  been  earlier,  public  jurisdiction 
vested  in  private  bonds " ;  descending  hereditarily  in  cunncxio 


'  The  jnriidiotion  of  the  bundredj  fell  more  e«p<<eiallT  into  th«  hitnti*  nf 

llio  li!rril<iri«l  iirDprietors  ;  wi  much  «o,  that  1"  f  '     ' 

|irrliik|ui  ill  K  majority  of  aiuter,  time  coart*  bn<t 

the  l>'r>l  will" '' r-hi'Uiie  vrtf  ''■ 

boml  ;  1".  It,  1\  ,  ,frftiitof  i!: 

llf  «l\r,,r,t  ,     :.  ,*   great    lli  .    _y 

•J"  •  il  ciiuiily  hintory  will  taruith  illii>tr»tion<i.     iu 

•'"  iIk"  luirn!r«i  vita  numiiiatoil  by  llic  lord  aiul  1 
*^"  'I'-ritTti  toum.     lb  lh«  CMe  of  su  htiooit] 

J''  iV  WM  excluded  even  from  th»  tour 
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with  tlie  hereditary  estate,  and  only  rt'covcraljlc  liy  thi-  crowu 
either  by  n  forcible  reeumption  of  the  estnte,  or  by  a  HtrieE  of 
legnl  eiiactinc-nts  such  as  reduced  the  dangere  of  private  autho- 
rity by  increasing  the  pressure  of  central  udmiuistrntiou.  The 
utter  process  was  one  port  of  the  reforms  of  Henry  II,  but  the 
brmcr.  owing  to  the  strangely  consei^ative  policy  of  the  kings. 
Was  very  seldom  resorted  to.  When  a  great  bui-ouy  fell  by  TrMtmoiitj 
forfeiture  or  escheat  into  the  hands  of  the  crown,  instead  ofhuoonr 
l>ciug  incorporated  with  the  general  body  of  the  county  or 
counties  in  which  it  lay,  it  retained  a  distinct  corporate  exist- 
Suce  and  the  whole  apparatus  of  jurisdiction  which  it  bad  pos- 
cered  before.  Under  tlie  title  of  an  Honour,  it  either  cou- 
linucd  ill  the  posiiesBioD  of  the  king  and  was  fanned  like  a 
shire ',  or  M'as  granted  out  again  as  a  hereditary  fief  Whilst 
it  remained  in  the  king's  hands,  the  ilict  that  he  was  the  lord 
of  the  honooi'  did  not  raise  the  immediate  tenants  of  the  barony 
tij  the  rank  of  tenants-iu-chief,  or  entitle  the  crown  to  claim 
from  them  the  rights  that  it  claimed  from  such  tenants'.  It 
waa  therefore  separable  from  the  estates  of  the  crown  at  a 
moment's  notice,  and  was  not  used  to  promote  the  uniformity  or 
gyiumetry  of  the  jiroviucial  organisation. 

coiiion  followR.  *  vuiU  ab  altcrutro  ountrwUctionibuB  : '  the  biahop  »d- 
ouraa,  that  tbote  tiiembera  nf  the  court  who  are  '  neither  advocate*  nor 
aToomt  of  either  side '  may  have  time  for  conaideratioii.  Having  deli- 
beratMl,  they  return  into  court,  and  one  of  them  delivera  the  sentence  : — 
the  claiinnut  mu!4t  proiluce  hi«  title-deeds  or  witneates ;  if  he  can  do 
neither,  he  inuat  be  heanl  no  more.  He  make*  no  reply,  and  the  ncntence 
approved  by  the  court ;  two  bishoiw,  three  archdeacons  with  Duiny 
lerka  and  chajilaiiw,  and  five  layinen,  prolmlily  the  friends  and  barons 
mentioned  before ;  and  tlie  doeunu-nt  is  attested  by  twelve  wilncssui. 
A  writ  from  the  king  cunfiniis  the  decitrion  of  the  court,  directing  that 
the  prior  and  convent  fliall  retain  the  bind.  Thi»  pmceeding  i«  certainly 
inure  like  tiiat  nf  a  witenagoinot  than  that  of  a  court  of  law,  but  it  is 
r«.-<igni»ed  by  the  king  '  sicut  iliratiouaverniit  [nionachi]  .  .  .  per  judicium 
curiae  ttiae.' 

'  80  the  Hnnnnr  nf  Wallingford  is  specially  mentioned  in  the  Aseize  of 

larendon:  •{  Wnllin^onl.  Nottin^luun,  Boulogne,  and  Lan- 

ster  in  Jl  1        Souie   of  these  were  tet   a|>art  as  a  provision 

'^fer  the  Uiui:  -   imimi-;vi>:  0.^.  thi;  Honour    ■ ''    "  -' >■ -Mjistead  was   held 

by  the  chiuict-llur  in  iln  r.itn  of  Henry  II.      I  ■  of  I'cverell  long 

trlaliwi   a    •cjutraK;    exUiinee,  buving    been    :  urly  in  the  reign 

'  'I   ur^-  II.     Ha  oourtt  wore  only  abolished  by  statute  in  tlui  11  and  13 

''  na. 

'  Dialogof  de  Seaooario,  ii.  i^  1  Magna  Carta,  art.  43. 
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tlie  jurisdiction  ol   the  demesne  estd','  _^!i>fils 

of  which  are  reconled  iji  the  Pipe  Bolls,  although  they  were  m 
in  all  cases  farmed  by  the  bheriffti  of  the  coanties  iu  which  the, 
lay.  The  royal  estate  of  Wiudsor  was  accounted  for  in  tli 
year  1 1 30  by  William  de  Boclond,  who  was  atewnrd  aim  ol 
several  other  royal  manors.  In  these  estatem  which,  wheu  theyl 
had  beeu  held  by  the  crowu  suice  the  ruigu  of  Edward 
Confeseor,  bore  the  title  of  immors  of  aucieut  demesne ', 
much  of  the  uiicicut  popular  process  had  been  preaerred  wi' 
out  uuy  change ;  and  to  th>.'  present  day  some  cu^toma  are 
tained  iu  them  which  recall  the  most  primitive  Institutions, 
one  great  division  however  of  the  royal  landa,  the  forests,  thii 
its  not  the  case,  although  the  forest  administration  it»elf  wm  to] 
a  certain  extent  modelled  upon  the  popular  system.  Tha 
forests',  we  are  told  by  the  author  of  the  Dialogtu  de  Scuocarici, 
were  peculiarly  subject  to  the  uWlute  will  of  the  king ;  the; 
were  outside  the  commou  law  or  right  of  the  kingdom  ;  the: 
were  not  liable  to  be  visited  by  the  ordiuarj*  judges  of  the  Cui 
llegiit,  but  by  sjtccial  commission  and  by  Npecial  officials  ;  the; 
hud  laws  iiud  customs  of  their  own,  and  these  were  drawn  up 
rather  to  insure  the  peace  of  the  beasts  than  that  of  the  king'* 
subjec  (.'«•'. 

The  abuses  of  tliis  close  jurisdiction  furuitih  a  frequent  theme, 
for  the  declamations  of  contem£>orary  hintoriaus,  and  form 
uuimirartaut  element  iu  constitutional  liistorydowu  to  the  roi| 
of  Edward  I.  The  chief  grounds  of  complaint  were  tlie  con- 
stant attempts  made  by  the  kings  to  extend  the  urea  of  furesi 

'  '  A  nuuior  of  ancient  dcmecne  wu  extr»-hunilreiJaI  ;  It  wiu  ■■  it 
k  hiiiiilriHliii  itself,  uwiiig  no  auit  iiur  hnvii  '  nilnil 

cn>urt>,  but  like  tlu-  latter,  riintmlleil  l>y  ■■  dViti 

li,  (I...  I. ,..'■*   i.i-i;. .;..-.  i TTiy  iiikiteri,  i.....  .........  ...   v..-.-.,    .,., 

c<  \v,  anil  oamo  under  tho  cIam  t^Ued  Plraa 

tl,.  '  .      ,c,  iiL  73,74. 

'   LitMlu^UM  lie  .^c«cv«riu,  «.   II;  *  .Santi  ftirealAriitii  mtii»,  |inri' 
\fl  itliMilntio  (loIinc|aeaiUuTn  in  i?m»,  *Wr*  |»**-unip»nri  fnrril  wivr 
• '   .liio  nielli  jii  ' 

I'l''  '    "    .-Ul    U'tC    'i  ,ii 
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terrif/iry,  the  severity  of  the  forest  law,  and  the  stringency  of 
il«  executiou.  Tlie  firbt  of  these  involved  h  temjitatiou  to  the 
exercise  of  nrhitrary  jwwer  which  the  best  of  the  etirly  kings 
were  niuible  to  resist,  and  giive  a  point  of  attack  of  wliich  both 
biironi-  and  people  persistently  availed  thcniselveg.  The  ground 
nnd  nnture  of  the  claim  which  the  sovereign  exercised  are 
alike  uncertain ;  whether  he  regarded  himself  as  the  sole  pro- 
prietor of  all  boasts  of  chase,  or  as  having  peculiar  rights  of 
chase  over  all  the  liuid  in  his  kingdom,  cannot  be  decided.  It 
is  however  evident  that  no  such  claim  was  either  foiinulated, 
recognined  by  the  laws  or  acquiesced  in  by  the  ownen*  of  land. 
Yet  for  nearly  two  centuries  the  process  of  extension  went  on 
in  spite  of  constant  protest  and  as  constant  promises  of  redress. 
William  I  had  made  the  New  Forest,  as  it  was  believed,  with  u 
wanton  sacrifice  of  ]x>pulur  rights  and  at  such  a  cost  of  popular 
hardship  as  brought  his  posterity  under  a  special  curse  :  and 
William  Rufus  was  a  no  less  mighty  hnnter  than  his  father. 
Yet  Henry  I  was  able  '  by  the  common  consent  of  his  barons  to 
retain  the  forests  which  his  father  had  had'.'  Stephen  was 
compelled  to  resign  the  forests  which  Henry  had  made,  while 
he  retained  those  of  the  Conqueror  and  William  Rufus,  but  he 
did  not  keep  his  engagement'.  Henry  II  in  his  turn  re- 
tained all  that  the  anarchy  of  the  preceding  reign  had  spared 
and  led  his  invidious  position  to  Richard  and  John.  John 
■  •gain  in  the  Great  Charter  was  comi)elled  to  renounce  the 
'  foreeta  that  he  himself  hiul  utforested ' ;  Henry  III  had  to  sur- 
rendtsr  all  that  liad  been  made  since  the  accesaion  of  his  uncle 
Richard ',  and  to  submit  to  a  forest  survey  or  perambulation 
which  wai*  to  difinc  the  extent  of  the  forests  for  all  time".     It 
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'  *  F«>nMUwi  romitivmi  I'ttiutninu-  biirimttfit  meorum  iu  ituuitt  liiojb  reltuui, 
■cnt  piktcr  ineiia  c««  linbuit ; '  CwrtA  Hen.  I ;  lirt,  lo, 

*  '  Fore«t««  ■iua8  Willeluiiid  uviiii  incus  et  WUIolmiis  iiviiiiciilii»  iiieiu 
instilaenint  vt  bitliiUTutit,  mibi  rctervo;  c«lrrM  oiium,  ijuu  rex  Ilrnricui 
*upcra<l<.lii1i'  '  '■■■  ct  rcguu  t|uietju  redilo  ai  ooaoedo;'  StAtutM  of  tb« 
Keaklni  ;  i 

*  Art.  .);  fortaUe  quite  ftfumt»Ua  nmt  temponi  noitro  statiiu 
JeakfTorMUolur.' 

*  riiiuter  of  I  ai6.  art,  38 ;  (.'h*it«r  of  the  i'vnH,  art.  i-j. 
'  Ch«rt«T  of  th*  Kot«ft,  art.  1. 
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wiis  an  nt.tetnpt  to  nnnul  this  restriction  in   \23'  ■■i'j»bl 

^bout  one  great  crisis  of   Lis  reigu ',  huJ  his  u  ■   lein 

irenty  years  after  vras  engaged  in  tlie  same  straggle.     Ed  ward 
had  iu  the  eiid  to  suhrnit  to  a  practical  iicci»ioii  of  '' 
tion   by  the   untion   itsvlf,   which   sti-Hined    to   the    uf 
honesty  niid  self-sucrifice  of  his  political  churnctfir  ' 

The  cruelty  of  tlie  forest  lnw  is  constautly  jbcmI  od 
HeJirj-  1,  who  shared  with  William  Hufus  the  traits  of  hlood; 
ferocity  fix)ni  which  the  Conqueror,  Robert  and  Stephen  ww 
conipiiratively  free.  The  first  forest  code  now  extant  \»  of  t 
reign  of  Henrj'  II :  but  it  records  the  severities  of  hi»  graui 
futlier,  and  the  inferences  drawn  from  it  are  borne  out  by  tli 
words  of  Ordericus  iind  other  contemporaries.  Cmel  ii!  " 
luid  capit^d  puniahnient,  not  to  be  retleeraed  by  any  1> 
are  a  leading  feature  of  a  code  io  tyrannical  that  even  its  aatho: 
screened  its  brutality  bj*  a  circumlocution '.  The  gtringency  ol 
the  law  and  the  severity  of  its  execution  were,  not  less  than  i 
cruelty,  a  cause  of  notional  complaint.  Henry  II  succeeded  b; 
the  connivance  of  a  papal  legate,  in  subjecting  to  the  operatioi 
of  thf  forest  law  even  the  clergy  whom  the  common  law  faih: 
to  touch '.  Richard  I  compelled  the  whole  population  i: 
the  counties  in  which  there  were  any  forests  to  attend  the  forcsl 
courts  of  the  itinenint  justices  n»  rigorously  as  he  enforced  thei 
attendance  on  the  jtopular  courts  of  shire  and  hundred*;  an 


'  See  below,  vol.  ii.  c.  xiv.  |  171.  '  Below,  vol.  ii.  c  xiv.  (  181. 

'  Tlie  Mtdzu  of  Woodstock  ;  [iriute<1  in  HoTed«ii,ii.  145  ;  Helect  CI 
pp.  l.'?7-iS9  ;  Bened,  Alib.  ii.  pf.  clxi.    Thp  blimUng  luii)  •auawulatian  1 
•LTMned  by  the  form  '  jiutiua  quulin  fait  (acta  t^iupotv  n^*  Hnuici  mr 
ni.'     The  foreat  eaize  of  IticUaTd  I  gives  the  punishment  In  full. 

'  See  the  lottor  ol  Henry  II  to  the  po{ic:  't'Wriciu  de  cetera  uoa 
b*tur  ante  judirem  tiaeculiiri'iii  in  prr&mu  eua  de  a'i 
de  aUqiio  foriftfActo,  excvjito  foriAfat'li*  rtircMtne  miiie,  • 

Ac;   U.  de  Dipet...  ■     .'■"•        \...li..    .1. fW     ,...., ,  ., 

defpnilit  <|uo<l  null  no  an»  Bee  de  < 

•uis.'     Many  arc  I'  :  :  uxmutie  ana  ' 

illaiitrationf  an>  fuiiiid  iu  llm  >'i]is  Kolla.     bee  UeDcd.  i.  lOJ  ;  Uo 
U.  )<6  ;    K.  di.  Iii.ieto.  i    .O),  ^C^^,. 
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obligation  from  which  they  were  only  relieved  by  the  legblation 
of  the  Great  Chiirter  niid  tlie  Chnrter  of  the  Forest '.  John 
a^srrtod  ovpi'  the  fowls  of  the  air  the  same  exclusive  riglit  that 
Lis  aucestors  haU  claimed  over  the  beasts  of  the  chase*.  But 
:the  same  jiropres-sive  leffislutioii,  which  in  the  thirteenth  century 
fttayed  the  extension  of  tlie  foresta,  amended  most  of  tho  oppres- 
(ive  re.galAtions  of  the  law  by  which  they  were  ndministered. 

A  system  90  abhorrent  to  the  nation  at  large,  and  working  Cmrt^^ 

•     1  1  11  I'll*         f'>re»tl  Jtjr'*' 

ou  jiiiiiciples  80  much  opjwsed  to  those  on  which  the  mam-  diction. 
tetiance  of  national  life  depended,  involved  the  existence  of 
.%  lorpe  staff  of  officerti  and  a  fabric  of  local  judicattire.  Tlie 
llaster-forestor  of  England  seems  to  have  been  inde|)endent 
even  of  the  great  justiciar :  the  justices  in  eyre  of  the  forests 
were  anologovis  to  the  justices  in  cjTe  of  the  voyA  courts  of 
law ;  the  four  verdertrs  of  each  foivst  county,  electe<l  by  the 
votes  of  the  full  county  court  *,  the  twelve  knights  appointed  to 
keep  vert  and  VL-nison,  the  foresters  of  the  king  and  of  the  lords 
who  liad  estates  within  the  limits  of  the  forests',  answered  to 
tb«  array  of  sberifls,  coroners,  stewards  and  bailiffs  of  the 
common  law  juriwliction.  The  courts  of  the  forest  stood  in  the 
same  way  aide  by  side  with  the  courts  of  law\     Every  three  Ctmrto/ 

1        .         .  .  Ill  -    .         -  1  Jiwti«*ieftt" 

cant  the  justices  ui  eyre  held  a  court  of  justice-seat,  to  deter- 
mine all  suits,  claims  of  right,  and  presentments;  a  supreme 
court  of  civil  and  criuiijial  iuristliction,     A  triennial  regard  °, '*«»»"l •■' 
or  visitation  of  the  forests  by  the  officers  themselves,  was  held 
in  preparation  for  the  justice-scat.     The  inferior  courts  were  the  w.«>dniiit« 
wood-mote,  lield  eveiy  forty  days,  a  sort  of  minor  •  regm-d    in  m<.(«. 

'  U.  C.  art.  44 :  '  HouiinM  qui  uikoent  extn  forestain  non  veniuit  de 
oetcTo  conun  juitiouiriis  noitria  de  forecta  per  oommunen  lummoniliunn.' 
a.  CartK  de  Foresta,  art.  ]. 

M.  Paria.  ii,  514:    '  a.d.  1208  Rex  Anglomu  Johannea  ad  Natiile 
IJJoRiini  futt  apod  BriatoUum,  ct  ibi  oaptunun  avium  per  totaiu  Angliani 
*nl*rdiisit.' 

'  Kxuuple*  of  writ*  fur  tiie  free  election  of  verderen,  analogooa  to  tboae 
for  the  electina  of  cofioera.  nr«  to  he  found  in  nliundance  in  the  Foedezn ; 

iSMI  Mow,  0.  XT    i   3\f\. 

•  Amizo  of  AYuodaUick,  art.  7. 

•  See  Coke,  ^tli  Instiliile,  pp.  JS9,  aq. ;  i'ryniie,  ^\i\  Inatit.  pp.  }ili,  w|. ; 
and  MmiwimxI  <>ii  tlie  Fnif>t  l^ivtii. 

•  h«)  ijie  articles  of  tho  '  Iti-^rrl '  under  Henry  H,  in  IWnsdiat.  il.  pi. 
jt,  clix. ;  Iluvctlen,  ii,  343  aq. 
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wliicli  presejitnif-nf.a  were  nmile,  mid  attai'liment-  rereivetl  liv  th"  j 
verderera  aiid  eiuoUed :  niid  the  swain-mote  held  three  tioiM i 
year  before  the  verderera  ns  judges,  in  which  all  the  raitun 
the  county  court  wei-e  obliged  to  attend  to  serve  on  jnrica  anij 
inquests.     Theoe  may  be  regarded  as  parallel  to  the  courts 
the  hundi-e<l  and  the  nhire :  some  part  of  their  proceed! ni^  we 
rcg:n1flted  on  the  !>ame  principles,  and,  aa  time  went  on,  tli 
fliarcd  t  be  same  reforme. 

Iji  this  brief  survey  we  have  ran  beyond  the  limits  of  thol 
Norman  period  ;  but  the  whole  forest  system  has  its  mot  anil  ] 
development  during  that  a{{e,  and  it  will  not  be  necewmry  here- J 
after  to  recur  to  it  except  where  inddentally  it  falls  in  with  tbel 
current  of  political  history  '. 

131.  A  scarcely  less  important  feature  of  sdrainistrativsl 
hintory  at  ibis  period  ia  the  growth  of  the  towns'.  This  luul 
been  traced  in  n  former  chapter  down  to  the  date  of  tht-  (.Vni-I 
quest.  We  liave  seen  that  they  were  orij»iiially  no  mom  than] 
large  townships  or  collections  of  townships,  whose  constitationl 
cannot  be  shown  to  have  differed  from  the  goneiiil  type  of  lln?] 
ancient  village,  but  which  liad  accumulated  right?  and  functional 
answering  more  strictly  to  those  of  the  hundred.  And  At  tlwl 
time  of  the  Conquest  they  hail  gained  nich  importance  a«  to 
Ijavti  in  many  cates  8|iecial  coni{iOHilion4  for  taxution.  and 
tribunals  of  their  own '.    With  the  exception  liowever  of  London,! 


'  On  the  numlier  ftn<l  pooilion  n(  the  furesU,  mc  rcanon'i  Hiaioricall 
M»|w,  pp.  44-4S  ;  KUiii'e  Intr.  i.  loj-l  16.  '  The  my»l  <loiii«ina  caiuutc<l| 
of  Hii  manors,  JO  chiisra,  781  parks,  and  67  fureata;'  tiiitUt,  Wrual-j 
tiin^recht,  i.  I'jo  Jnnn  ContillVi,  but  thU  computation  iIik-s  not  apptyj 
tu  the  Domraday  Survey,  iir  even  to  the  NumiMi  perind  with  any  itriot- 
neaa. 

'  'l"h»  fiirtifiol  lownii  inentionetl  in  DomefMlay  are  ' 
ham,  Vork,  Otfonl,  Hereford,   Ijelecater,  Stott'onl,  r 

( 'olohcfflf r.     The  ciwtoma  of  forty-one  ritleB  or  iK^noiu"^  .v.-  .ri....r.  1:1,  m 
in  detail  or  briefly  nolioeil.     Mo<<t  of  thexe  are  the  cuiily  towiiA  of  the] 
nre«eiit  day.     In  the  l«w»  of  Athelstan,  ii.  f  i-;.  j,  Ciint.rlinrv.  It.jch«ter,j 
London,  NViuchester,  I^ewea,  Htutiugs,  C'hiohmter,  n,  W»rc.-| 

ham.   I'ljM'ht-.tfr.  Slmfleihury,  and  Kxiler  are  partu  jitionetl  aal 

hii  many  uihem  are  •perilled  in  iJouiisiulAjr,  anil  ttilt  | 

ni'  11  roinn.     See  KUis,  Intr.  i.  174-177. 
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no  town  yet  show*  itself  to  hftvo  arrived  at  nnytliing  like  the 
Infer  civic  constitution  ;  iind  IjonJon  under  its  port-reeve  and 
hlKhiip,  the  two  officers  who  seem  to  give  it  a  unity  and  identity 
of  it«  own,  is  only  a  handle  of  communities,  townships,  parishes, 
and  lordships,  of  which  each  lias  its  own  constitution. 

The  ohiirter  granted  liy  the  Conqueror  to  the  chief  city  of 
the  kingdom  is  of  a  curiously  jealous  and  scanty  character : 

William  Uie  king  greets  "William  the  hishop  and  (losfrith  the 
port-reeve',  and  all  the  Imrghers  within  London,  French  and 
Ki]gli«h,  friendly  :  and  I  do  you  to  wit  that  T  will  that  ye  twain 
he  worthy  of  all  the  law  that  ye  were  worthy  of  in  King 
Edward's  day.  And  I  will  that  evei-y  child  !«  his  father's  heir 
after  his  father's  day  ;  and  I  will  not  endure  that  any  man  offer 
any  wrong  to  yon.  God  keep  you '.'  Here  is  no  grant  of  cor- 
porate privileges ;  the  son  may  succeed  to  his  father's  franchise, 
hut  there  is  no  corporate  succession ;  the  state  of  things  that  hud 
existed  in  King  Edward's  day  is  gnaranteed  and  no  more.  Tlie 
charter  of  Henry  I  shows  a  marked  advance '.  The  city  is 
rognised  us  a  distinct  unity,  although  that  unity  depends  on 

ereditary  succession  only  ;  it  is  independent  of  county  organi- 
sation, the  county  in  which  it  lies  is  itself  let  at  fenn  to  the 
citizens;  it  is  placed  on  a  level  with  the  .shires,  it  is  to  have  a 
shcriflF  of  its  own  and  a  justiciar  :  as  a  greater  privilege  still,  it 
is  to  elect  its  own  sheriff  and  justiciar,  and  to  be  open  to  no 
other  juriiidiction  than  that  of  its  own  elected  officers.  The 
citizens  are  not  to  he  called  before  any  court  outside  their  own 

Uie  ewl ;  at  Hnntingdon  twnthirdi  of  tJke  fijnno  harffi  were  pitiii  to  tbe 
king,  niie-thini  In  the  e«l  ;   Ellis,  Iiitr.  i.  190  m]. 

'  Tlie  woril  jifirt  iu  jmrtrerre  if  the  Latin  '  porta'  (not  portiia),  where 

Uie  mitrkett  were  held,  Kml,  although  luiud  for  toe  city  generally,  seo^iu  to 

Ltvfrr  to  it  apecially  in  Us  character  of  a  mart  or  city  of  merchant*.     The 

|,|Kjrt-gerefa  at  (.'anterbury  had  a  cJn«e  connexion  with  the  'oeapmanne 

ligilde ; '  nml  the  Mine  wft»  prohablv  the  ca-ie  in  London,  where  there  w!u  n 

louhten-^riMe,  the  estatea  of  which  werefurmeil  into  the  ward  of  Porisoken. 

ti  a«aagned  to  the  port-reevo  in  this  writ,  which  answem  Vi 

■  (,'  iherilf  in  crrdinary  writa,  it  may  l>e  infirrred  that  he  wa* 

'        'kmI  lo  tliB  inenrliants  of  the  oity  in  the  relation  in 

1  to  llie  clerj^y  ;    uiul  if  he  were  aUo  llit?  Iientl  of  the 

1  I  ■•«  vury  well  the  ciiuibimition  of  voliuilory  or^'ani"-!- 

n  ve  niachinm-y  which  marka  the  Knglt^h  iiiunicijial 

an  I  dara, 

•^Bclcct  CUiuU-19,  i>.  63.  '  Ibid.  pp.  10^,  io<>. 
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walls,  and  nre  freed  from  Dftiu-geld,  from  scot  and  lot,  from 
respoufiibility  from  the  murder-fine  and  obligation  to  trial  by 
battle :  they  are  frc^ed  from  toll  and  other  duties  of  the  kind 
throughout  oil  England,  at  the  ports  as  well  as  inland.  They 
are  to  possess  their  lands,  the  common  lands  of  their  townships, 
and  their  rights  of  coursing  in  Chiltern,  Middlesex,  and  Surrey. 
Yet  with  all  this  no  new  incorporation  is  bestowed:  the  churche-s, 
the  Iwrons,  the  citizens,  i-etain  their  ancient  customs ;  the  churches 
their  sukens,  the  barons  their  manors,  the  citizens  their  township 
organisation,  and  possibly  their  guilds.  The  municipal  unity 
which  they  possess  is  of  the  same  sort  as  that  of  the  county  and 
TMrmoou  huudn-d.  They  have  their  fulk -moot,  answering  to  the  shire- 
moot  outside ' ;  tlicir  hustings-court  every  Monday,  which  may 
be  regarded  as  a  general  meeting  of  the  citizens,  although  later 
lawyers  regarded  this  also  as  a  county  court.  There  is  no  mention 
of  any  mercluuit-guild,  the  membership  of  which  is  a  requisite  for 
oirtc  magistracy.  No  guild  is  mentioned  at  all,  although  we 
know  from  the  laws  of  Athelstan  that  a  frith-guild  existed  in 
Londou  iu  his  days,  and  fivm  another  charter  of  Henry  himself 
that  there  was  a  '  cnihteu-gild,'  or  coufmtemity  of  citizens  which 
had  ]>i<ssc«ifed  its  own  lands  with  9f\c  and  soc  and  other  customs 
in  tho  dft,>-s  of  King  Edward.  Wliatever  may  have  been  the 
]K«ition  of  the  guilds  at  this  time,  it  would  seem  certain  that 
they  were  not  a  part  of  the  constitution  of  tlie  city,  which 
ol««arly  was  organised  under  a  sheriflf  like  any  other  shiiv.  It  is 
poetfilile  tliat  tliis  charter  of  Henry  I  conferred  a  new  constitu- 
tion, aiid  that  the  elective  sheriff  was  a  substitute  for  die 
Kuoirnt  jKirt-griefa ;  whilst  the  English  cnihten-gild,  with  which 
the  |x>rt-gerefft  and  his  soken  are  closely  connected,  was  dissolved, 
to  reapjiear  perhaps  at  a  l*ter  period  in  the  form  of  the  mer- 
chant-guild »imI  '  commuua  ' :  its  pro}ierty  was  bestowed  on  the 
church  of  the  Holy  Trinity  in  Aldgate,  a  commnnity  of 
AuguKtinitui  cauoncL  But,  however  this  may  ha%-e  bet-n,  before 
tin*  end  of  the  reign  the  trade-guilds  force  their  way  into  notice. 
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In  A.  I>.  1 1^0  Rohert  the  son  of  Lefstnn  pnys  for  the  guild  of  RUf  of  tiw 

If  1     1  1        1    "      1  1  lra<le-HuiItU 

wejivera  £16  into  the  Exchequer.  He  was  prolmbly  the  alder-  und.rari. 
mail  of  the  guild ;  and  bin  father  Lefstan  seems  to  have  occu- 
the  tame  jiosition  in  the  ciiihten-gild '.  But  the  puild.  so 
as  it  is  illustrnted  by  documents,  cuines  into  prominence 
almost  as  early  in  th«  provincial  toMrus  as  it  does  in  London,  and 
luires  moi"C  tipeciiil  mention  in  relation  to  them. 
Between  the  diite  of  Henry's  charter  and  that  of  the  great  ContitoUix 

^  »  .'t  ...  f..t  ».  ."'  London 

Ipe  Boll  some  changes  in  the  organisation  of  the  city  must  Ui  1130. 
ive  taken  place.  In  a.d.  1130  there  were  four  sheriffs  or 
ce-coniites  who  jointly  nccouiit  for  the  fenu  of  Loudon,  instead 
f  the  one  mentioned  in  tlie  charter ;  and  part  of  the  account  is 
bndered  by  a  clmnilKTlain  of  the  city.  The  right  to  appoint 
herifTs  has  tioen  somehow  witlidi-awn,  for  the  citizens  pay  a 
sndred  marks  of  silver  that  tliey  may  have  a  sheriff  of  their 
WW  choice,  wliilst  the  four  sheriffs  in  office  pay  two  marks  of 
old  each  in  onler  to  be  quit  of  it '.  There  ia  no  churge  for  the 
ituegeld,  but  instead  there  ia  an  '  auxilium  civitatis '  amonut- 

to  A' 1 20.     These  facts  may  not  indeed  point  to  any  oppres-  J« 
vc  or  repressive  policy  on  the  part  of  the  king,  but  it  may  m  iienaeuuo 

infen-ed,  from  the  great  dislike  of  the  guild  system  shown  by 
lenry  II  and  his  ministers,  that  it  was  uo  part  of  the  royal 
jlicy  to  encourage  municipal  independence  where  it  could  not 
'  made  directly  serviceable  to  the  humiliation  of  the  nobles. 
It  is  possible  that  the  disappearance  of  the  port-iveve,  the 
Ouversiou  of  the  cnihten-gild  into  a  religious  house,  and  the 
iter  particulars  which  have  been  noticed,  signify  n  civic  revolu- 
nn,  the  history  of  which  is  lost,  but  which  might  account  for 
earnest  support  given  by  the  citizens  to  Stephen,  and  the 

struggle  for  the  establishment  of  the  Communa  which  marks  the 
agn  of  Richard  I. 

'•  Pipe  noil  31  Hen.  1,  i>.  1+4;    '  Robcrtua  flliui  LeTeitani  reddit  com- 

tum  lie  £16  <le   nilJik  Tclnriuruiu  LonJomanini.'     In  tlie  charter   of 

I    ttlii.li  r-nnfiriim  t«  the  church  of  the  Holy  Trimly  the  rigbu  uf 

111,  it  in  imid  that  they  nre  tu  be  held  a«  they  were  '  teni- 

fintriti  mei,  et  iiieo,  et  tempore  Lcostani ; '  Foedem,  i.  1 1. 

llie  riiKi  Ui.ll.  Witicithe  inn  of  Levestaii  i>ay«  lialf  a  mark  of  pJd  for 

1  faiher  s  ofTicc.     Alodlan  in  '  |me(iijatus  I.iiridon.,'  in  Domaidity,  i.  J  b. 

Vi^  Itoll  31  Hvn,  1,  ji|).  143,  145,  148,  149. 


442 


BtepliMi. 


ConntitvtioHaf  UUtorif. 


Tlw'Coin- 
mitnlu.' 


Our  next  glimpse  of  the  slate  of  Lourlon  is  in  the  reign  o£ 
Stephen,  when,  as  we  have  already  seen,  the  chief  men  of  th< 
city  were  allowed  to  join  the  sninll  body  of  Imrous  and  bislioji) 
who  elected  the  kiiii,'.     To  Sleplicn  the  Londoners  were  for  the 
most  part  faithful,  itlthough  Thomas  Becket,  the  son  of  one  of^_ 
them,  was  the  adviser  and  executor  of  the  policy  which  pre-^f 
vented  the  c-oronation  of  Eustace  and  secured  the  throne  to 
Henry   II'.      In   tliat   council    at    Winchester   by  which  the, 
empress  was  elected  to  be  lady  of  the  English,  the  citizen 
appeared  by  messengerfi  acting  on  Iwhulf  of  the  eommimio*. 
description  of  municipal  unity  which  suggests  that  the  conmiuuall 
idea  was  already  in  existence  as  a  basis  of  civic  organLsution. 
That  idea  was  fully  developed  in  the  next  reign,  but  in  the  case 
cited  the  word  may  possibly  mean  nothing  more  than  the  folk- 
moot  which  had  been  recognised  in  Henry's  charter.  ■ 

During  the  Norman  period,  then,  London  appear:;  to  have 


the 
u(9 


t)mrni:Un  ut  ii         •  r  ii  ■    •  •    \  \  \ 

lilt;  ...iKiiiii-  l)een  a  collection  ot  small  communities,  manors,  parishes,  church' 
ij!nii>.ii.        Bokens,  and  guilds,  held  and  governed  in  the  usual  way ; 


manorti   depcending    by   inheritance,   the    church   jurisdictio) 
exercised  under  the  bishop,  the  chapter,  and  the  raona.steriea 
and  the   guilds  administered   by  their   own  officers  and   ad- 
ministering their  own  pi-nperty  :  as  holding  in  chief  of  the  kinj 
the  lords  of  tiie  franchises,  the  prelates  of  the  churches, 
even  the  aldermen  of  the  guilds,  where  tlie  guilds 
est.ites.  might  bear  the  title  of  barons.     It  was  for  the  m 
part  an  aristocratic  constitution,  and  had  its  unity,  not  in 
municipal  principle,  but  in  the  system  of  the  shire. 

The  growth  of  the  provincial  towns  is  moi-e  distinctly  ti 
able,     AVe  linve  in  a  former  chapter  seen  their  origin  iu  t 
township   of  Anglo-Saxon  times,  generally  in  the  dependei 
township  which  acquired  wealth  and  solidity  under  the  protec- 
■Botonginin   <ion  of  a  great  earl  or  bishop,  or  of  the  king  himself.     In  the 
time  of  tlie  Confessor,  as  represented  to  us  in  Domesday, 
boroughs   had   obtained    a   clearly   recognised   status,      Thi 
customs  aie  recorded  ns  fully  as  they  would  have  l>een  in  lai 
times  by  charter ;  their  constitution  is  set  Itefore  us  as  by 


on^H 
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riovlnolnl 
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(iervace,  Chron.  i.  ifo. 
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judicial  fliamcter  approaching  that  of  the  liuiulred  ratber  tlian 
that  uf  tlie  mere  township,  althoiifrh  the  jurisdiction  is  manorini 
rather  than  civic  :  the  existence  of  guilds  is  likewise  recorded  ; 
the  men  of  Dover  have  a  guild-hall,  and  there  are  guildft 
possessed  of  land  at  Canterburj' '. 

Reffardcd  as  a  subject  for  historical   analysis,  the  medieval  AnjiiytUe 

.....  ,  1       1  -    .     ,1  •      •    1  ■  ...        tlir  nmnla- 

municipality  may  lie  resolved  into  turee  principles  ;  the  primitive  i'»i  iimtimu.. 
orpanisation  of  the  hundred  or  township  with  its  judicial  and 
jjolice  functions  ;  the  voluntary  association  of  tlie  guild  formed 
for  the  regulation  of  trade,  ami  authorised  to  enforce  its  by-laws: 
and  the  further  fissociation  of  the  burghers,  whether  as  towns- 
men or  as  guildainen,  for  the  purpose  of  obtaining  emancipation 
from  arbitrary  imposts  and  external  interfeience,  an  association 
to  which  we  may  assign  the  name  of  conimvna  or  eommunio. 
It  is  not  however  necessary  to  look  for  the  development  of  town 
life  in  any  sucli  regular  fomis,  and  wo  may.  j>crhnps  more  safely. 
examine  the  several  points  enumerated  in  that  ordtir  in  which 
documentary  illustration  is  most  reatUly  available. 

The  first  jKiint  to  be  nuticed  i.s,  then,  that  of  jurisdiction, 
whioii  both  before  and  after  the  (."onqucst  is  almost  inseparable  ' 
from  that  of  tenure.  In  some  of  the  Domesday  towns  the  sac 
end  BOO  belongs,  as  in  Lincoln,  to  the  ownicrs  of  niunorial 
estates  which  are  united  within  the  walls'.  In  some  it  belongs 
entirely  to  the  king,  or  to  the  earl  or  bishop';  and  in  Bome  it 
is  divided  betwp<>n  the  crown,  the  bi.'ihop,  the  earl,- — each 
of  whom  may  be  regarded  as  a  public  magistntte, — and  one  or 
more  private  lords.  In  all  these  cases,  unless  expressly  excluded  i 
by  grant,  tlie  sheriff  exercised  the  some  sujjcrintendencc  over 
the  towns  as  he  did  over  the  coiuitrj' :  they  were  exempt  from 

'  '  Willelmni  filiuii  Goufridi  iii.  [m»nauru  kabet]  in  quibna  ent  gitulln 
biuigeiuiain  ; '  Domesd.  i.  l.  In  Canterbury,  '  Ti>!ii  tjuoqae  biirgenae*  liabe- 
b»nt  de  rege  xxxiii.  acran  teme  in  gilila  sua  ; '  '  liabet  archiepisoopas  xii. 
bui^eiucs  et  xxxii.  mansuroii  qiias  tencnt  clerici  de  villa  in  gildam  anani ; ' 
il.id.  pp.  2,  3. 

'  '  In  ipsa  ci>itate  erant  xii.  lagemanni,  id  est  habentes  lacain  et  locani ;' 
Lincoln,  Dflmewl.  i.  ,^36.  Besidea  tbeie  twelve,  aeveral  other  great  pm- 
prieton  had  their  halla  with  mo  and  soc. 

'  Sandwich  belongs  to  the  Archbishop  of  ('^»ntcrbury  ;  Domcsd.  i.  j ; 
Kxeter  beloiii^H  to  the  king ;  ibid.  100 ;  Warwick  to  the  earl ;  Mmiox, 
Firma  Bargi,  p.  16,  where  many  (itbcr  cases  are  given. 
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the  hundred  court,  either  as  being  themseires  hundreds,  or  as 
being  held  by  lords  possessing  eac  and  eoc,  but  they  were  not 
exempt  from  the  shire  administration.  The  sheriff  collected  from 
them  the  rents  which  formed  a  portion  of  the  ferro,  and  watched 
the  roysJ  rights  iu  the  courts  of  justice.  The  Norman  Conquest 
produced  no  change  iu  the  towns,  save  this,  that  the  tenure 
becAme  a  more  prominent  feature  of  dependence  tlinn  tlie  juris- 
diction. They  were  regarded  as  held  in  demesne  by  the  lords 
who  had  the  juritidiction,  and,  where  do  other  lord  claimed  it, 
they  were  held  in  demesne  of  the  king.  The  difference  between 
tbe  towns  thus  held  is  not  perhaps  very  great  until  the  age  of 
cliarters  begins :  then,  when  a  town  belongs  to  the  king,  it  has 
a  royul  charter;  other  towns  have  charters  from  their  lords 
which  sometimes  express  the  consent  of  the  king  to  tiie  grant 
of  liberties.  Of  the  boroughs  which  possess  early  charters, 
Northampton  is  in  the  king's  demesne ',  Beverley  iu  that  of  the 
archblKhop  of  York '.  Leicester  early  in  the  twelfth  century 
«r«ni  lonK  wag  divided  uito  four  parts,  held  by  the  king,  the  Bishop  of 
Lincoln,  Biniou  of  Senlis  who  i-epresented  the  old  earls  of 
Mercia,  and  Ivo  of  Grniitmesnil  the  sheriff  and  farmer  of  the 
king's  share*.  Subsequently  Count  Ro1>ert  of  Heulan  got  all 
four  shares  into  his  own  hands,  and  left  the  town  as  a  borough 
in  demesne  to  the  earla  of  Leicester  his  descendants.  The  city 
of  Winchester,  like  that  of  London,  scarcely  ap]>ear8  iu  Domes- 
day at  all  * ;  its  citizens  had  already,  it  would  seem,  something 
of  the  same  status  as  those  of  Londou  :  their  support  was  given 
to  Stephen  at  his  election  in  the  same  way.  and  they  shared 
with  tlie  Londoners,  and  occasionally  disputed  n'ith  them,  the 
privilege  of  service  in  the  kitchen  and  the  buttery  at  the 
coronations'.  One  result  of  the  doctrine  of  teuui-c  iu  the  case 
of  the  towns  was  to  leave  the  different  classes  of  men  in  tho 


'  Mkdox,  Firma  Biirgi,  p.  7.  •  Foedem,  \.  40. 

'  Ord.  ViL  xi.  2.  The  Leiceater  cluirten,  >  most  interetting  aeriet,  ate 
traiulftted  by  Tbompaon  in  Uiii  book  on  £nffluli  Municipal  Uittory. 

*  '  [The  customs,  service*,  and  charges  of]  Ltmdou,  \\  incheiter,  AbingUon, 
tmA  a  few  uthen,  were  omitted  |>rol>ably  i>u  accnuiit  of  cluirLen  uf  immunity 
|)revi<iiiiily  granted  ; '  Kllia,  Intr.  I.  I90. 

'  Hovedwi,  iii.  12,  J48. 
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sane  emdxncB  is  'v^nsx.  tiipr  -wgn  i  **«*  raciirT    li*  ~:<sr'ru'f  ^^  »•!*- 


claai  at  Umuuueb,  •bibi!  AsnirT!'!  i=.:  iLe  m>i  i*  ;c.  u.  fxh^':  -uu  it  tis 


lerd  with  ■Oit  nucxi  ar  hectL  tJK  rjue  ^-r  -rij:  *.  'ibr  N  rrauzs 
altimatelr  ucrv  nt  snaZ  jcnsL  it  ':^  nevz-j*  hzii  T^Iksc  cc 
the  Aagjo-SaxsK  orrs. 

Tlie  fint  «sn-  trwv^  &  Sffzasx*  ttlm^zsssnziiiL  biii  i2<c::3r:  Fm.' 

It  vac  <iBne  losiirvl  liu;:  'uk  crj  Kirrr-T^rW^  p-.-iviz^r  '-z. 
wtmhh  aad  strsoir  zr  kksL.  xz-hj  i^KzIi  vlif:  '■:•  ''x  iLTihfi 
bvm  tlie  tuiiiiirj  ^isrisii.  Tiit  <iiier=  -*-k>  •sfvenkl-jt'  7 :  ihe 
cravn  for  »  terair  fesi.  lai  -v^ikktct  Lt  »7c>i  sake  mr«i>Tr  thj-i 
BUB  was  Hi  c>*x  zvxx :  a-.cjf'-rr  'ru  «aser  'tl^&z  'c  exitr:  Ok 
whole  of  the  lesil  *=.  ^01  '-^  zi:'-  rcrriirrs.  *ai  Tik*  fr-r  rir.*".: 
the  profits  t'f  ti»e  siir*  .  -.t  t:  itsisui.  s=2:i  '^ — <■  »  ht  t'.*-**-; 
of  either,  wrujust  rviierhiC  kij  fcr-pK^-:-  Tri*  tcr^beri  zi^f.'it 
it  m  poiiit  taes.  v.-  L*T-r  Fz-ti  k  Tkjsui-:-*  :t'  tbiir  i.~w^  i*  ■••-•cl-i 
fhov  That  was  lefcllj  Ti.i.  »T»r:  fr:>=.  tir  t-r;c-?  v :  ti-i  *j.-.r*  . 
and  this  dooe.  tier  -m-jri^i  jat  -.  :■  -•*  si>=rif  z::  — •;«  -x.-^  p:  a*  « 
free  gift  c*  ii  ntzn.  i.r  rtttKitl  j«Tiii«.  Tbf  r»:Ta<s>i»T  Scivst 
acoordiiig-I'T  eiT««  tie  vr.Tr.i  ;c  ti*  t-i-wrs  »•:  iifus::  r.cia.;  5^2»« 
which  had  !»».<»•■>  '-jmsz.  '.-.az  i«f:re  MT«*i  ::i.  lb;  af.vi  "^  •■'•»• 
pout  gsicec  wii  f.  -jt£»  -_ot  :•;_*:■:- :i  ;•:'  Ti:?  ¥=.=:  >-c:  .• 
the  hands  of  tLe  litrJr:  wLi;!  tij  .I.ir:  Vj  .•'tr.virir.j:  n-.T-:^  '.i. 
crown  a  chaner  lerdtr  rb*  -.',=»:.  :■;  -.i*  burn--tr5  .s:  .•.  :':<  f.s— .- 
rent  equal  zo  ti*  b==:  i^z.-  ieiamt-i  :r;=.  ibf  :';— .■.  .:  :":.•<  >>..r{ 
This  was  caljed  \ht  JirtM^  i*,"-^.  i  r^:.-  ii..:i  :;  -.l-s-  ;r:v-:  fr.-v.-. 
the  boroogii.  f'.-r  wL''/-  •.•>*  '—zrzziir-  -nr-z  rrj-.i-Zii'  le  .'l..^  m  ";.■..;; 
they  ooOecud  *i:j:z^zr:  •i.*r.r.i'.T™  rj  r.Tir.  :.::•;—:.  :iz..:.: 

It  miut  L»Ts  '•.<>*^   L'vivrr    •.   ■;  r.rLir^     ~<~^i.':..  ::  v;?  ■.    ■>•■■    n  •,• 
could  sQch  a  chitntT  ''jt  zn^'.-r'.   — i  -r.^.:  . rr->— !«;.■::  :.  t\.>;.,-.  .'■•-.•  • 

'  .See  Mad-.-z,  Firs*  h-jr,<.  ;.  ;•  .  H-r:  1...:^  ;t-  ;;•  ••.  Irfcij  ■- 
Boraogla,  pp.  4c  »;  ;  'iz.f--;.  ■>rl/-r-.-irL=.tr:.  :  ::_-:;r..  j.--*;;. 
'Vtnralt  L  IJ4  k.  Tut  tnikZ.-fKitvz.;  ~  '^•.  \t  t-.iirr  i*.  •**  im  .  r  ?.c  * 
tcnnofjcan.  Tit^r»i.«  :• .  ' r  v.o;«=.  t*.^:';5  irK  *i.T«!*r5  !i  r«:cjx-»i*v 
ia  tk«  ewe  nf  HssxiKri'.s.  Ti»  f«=.s  .^  >"  ■T;,-.t.-->.c"£:3;.  'W'tCliy  t".- 
£53  lOf.  '£80  IB  I Jf<  .  »!.■:  '. •L'.iifrtw  £*s.  »rt  s:*ei3«c  ix  tic  Fii*"E.'.: 
of  31  Hea>7  I,  «.  i^f.  ::-.  :■> 
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smoDg  ttie  bitrgbers  that  wm  cajwble  of  lutc:  .:,-  k  -  .        I< 
eogsgiement.     Vorions  answers  have  lievii  giveii  :■■  <ii'  Mu^-'i 
sometimes  the  guild,  sometimes  the  leet  jury,  t)ometim«B  th« 
germ  of   n  corporation,   tbe   existence    of   which   is   somrMrL 
liostily  )ire8ume<l,  has  been  assumed  as  tbe  recipient  of  the  gmnt^ 
Bat  it  seems  most  natural  to  refer  it  to  the  only  organisation 
the  existence  of  wliich   we    have    certain    e%'i<lencp,    the   fully 
qualified  members  of  tbe   township   or  hundred  court  uf  th«J 
town,    as    already   coustitutnd.     These    were    tlie    ovrnen 
IhihI,  the  owners  of  houses,  shops,  or  gardens  ;    the  bnrga^l 
teiiantii,  from  whose  burgages  the  rent  was  originally  due,  aadj 
from  wbii'h  it  mubt,  if  raised  legally,  be  paid  :  these  men  met  ii 
Ihe  churcb-yard  or  towu-li&U  ns  the  men  of  Uie  towiithip  ; 
a  trading  town  they  would  l»c  the  members  of  the  guild  ;  and,  it 
thi.'  judicial  work  of  tbe  town,  they  were  tbe  class  who  furnivlie 
the  judices  and  juratores,  the  leet  jury  in  fact,  when  that  jur 
first  comes  to  light '.     Under  the  reeve,  the  pracixwilua  as 
Xormati  lawyers  called  iiiiu,  there  was  already  a  eomtnuniUt^ 
eivitatiB,  oltlioagh  of  a  ver}'  primitive  form.     The  aciiuiaitiou  ul 
the  Firma  Burgi  by  the  inhabitants,  whether  in  the  charact 
of  a  towuabip  or  in  tbe  character  of  u  guild,  investecl  them  witl 
the  further  character  uf  a  '  communio '  a  partnership  or  corpomt« 
society. 

The    body    thus     recfignised     speedily    di»covi're<l    it« 
strcuytli,  and  obtained  further  grants  of  i)erpetiu\l  liberties,  or 
purchased  the  occasional  enjoyment  of  privileges :  the  city 
Loudon  serving  as  tbe  standard  to  which  all  attempted  to 
In  .\.D.  1 1 30  tiic  citixens  of  Lincoln  paid   200  murks  of  eilrei 
and  four  marks  of  gold  that  they  might  hold  their  city  of 
king  in  chief  :  a  charter  woidd  pr<.>lM»bly  be  tlio  result  of  thisl 
p«ymeut,  or  at  all  events  tlie  bestowal  of  tbe  privileges  rnumi^J 
rated  in  the  charter  of  Henry  IT,     Tluvt  king  specifies,  as  one  1 


'  See  Gniriit,  as  above  referred  to.     He  dblinctly  rrptnU  Uio  niMwaao, 

the  origin  of  I '^        ^-    -'    -         •'     -      V     '       .      1-    .:  .     ... 

Iiur,-!  n  1)1  tir  ad- 

JuntlUl'Ilt  uf  till  ::.,-.    L  _i_...v;._     ......_„,_„, : 

illtlloiiltic*  M  lu  iu  uiiiverul  a|i{)ltc»blllt]r. 
'  Pipe  Itull  ji  Hen.  1,  l".  J 14. 
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liie  existing  rightt*  of  the  burghers  of  Lineulu,  thut  they  had  a  cnaui  nr 
nierrliuiit-guild    coiii[)Osc-d    of    the    ineu    uf    the    city    mid    the  Bevark;. 
nierchftiitd  of  the  county  '.    The  charter  of  Archbishop)  Thurbtan 
to  Beverley  places  the  '  hans-hus '  or  gtiild-hall  among  the  fore- 
nioKt  of  the  privilepes  conferred  on  his  men.     '  I  will  that  ray  B.iriy 
uien  of  Beverley  shall  have  their  lians-hus',  that  they  iiiny  tliere  town*. 
treat  of  their  by-laws,  to  the  honour  of  God  and  S.  John  and 
the  canons,  luid  to  the  iinprovciuent  of  tlie  whole  township, 
freed  according  to  the  wDue  law  as  that  which  those  of  York 
have  in  their  hana-hu8.'    In  other  towns  the  guilds  were  already 
making  their  way :    the   Pipe   Roll   records  payments  by  thu 
weavers  of  Oxford  of  two  marks  of  gold  thut  they  may  have 
iheir  guild ;   the  shoemakers  jiay  tive   that  they  may  recover 
theirs;  the  weavers  of  Huntingdon  jray  forty  shillings;  those 
of  Lincoln  a  uiark  of  gold '.     But  the  most  signilicant  iudica-  Kiae  <if  u>s 
lion  of  growth  is  found  in  the  curious  paynient  of  Thomas  of 
York,  tlie  son  of  I'lviet,  who  gives  the  kiug  a  coursing  dog  that 
he  may  be  alderman  of  the  merchant-guild  of  York :  the  value 
of  a  coursing  doy;  was  twenty  shillings',  so  that  either  the 
position  was  an  unimportant  one,  or  Thomas's  hold  upon  it  so 


.  gMikU, 


'  '  Gildun  nuiuii  mercatori.im  dc  hominibui  civitatis  «t  de  alii<  nierca- 
toribiu  comitntns,  sicitl  illmti   babuerunt  tem()orc  Edwardi,  Willelmi  el 
LHenrici  i*gum  Angliae;'  Kocd.  i.  40;  Solcct  (.'liarters,  p.  i6<S. 

'  Tlie  wui  J  haivm  ii  u»ed  by  UlfilaB  fur  a  bond  ur  company.  Aa  a  liiaiu- 
Flicsl  word  it  appear*  fiml  in  Knglaud,  later  iu  Uerniany.  G.  L.  von  Mnurer, 
Iteverfass^.  ii.  .254 ;  8artoriu«,  Uric  Geaoh.  d.  Deatach.  Hsnue,  i.  73. 
It  aeeini  to  be  indentioal  with  guild,  and  it  ia  alao  used  in  tbe  tenae  of  a 
tax  ;  Sartorial,  i.  7f ,  76.  We  have  here  a  hanahiu  at  York  aud  another  nt 
Beverley.  The  ui«-n  of  York  had  in  the  time  of  John  their  gnild  at  home 
and  M'vrml  linntat  l>otb  iu  Kn(,'laiid  and  in  Normandy.  The  men  of  Dunwich 
have  their  hontti  rf  gilda  mtrealoria  conBnned  by  tile  name  king  ;  Select 
T'  31].  Iu  the  second  year  of  Henry  III  the  citixeits  of  liereford 
I  i'artcr,  aud  to  have  for  ever  a  merchant-guild,  with  a  Aoiuaand 

{y\'  ■  ■■-;  Madox,  Uiat.  Kxch,  p.  184.     There  vjut  a  hatita  alao  at 

:  m.  >>hropiibire,  xi.  1 34) ;  at  Uverpuol,  Wigan,  and  Prcaton 
cKrtn;,  i.  182,  198,  204). 
ipc  j;cii  _-;i  Hen.  1,  pp.  a,  j,  48,  X09. 
*  Ibid.  pp.  34,  3,;.     Ulviet,  the  father  of  Thomaa,  wan,  an  wo  learn  from 
tbfl  in<iae»t  inio  the  ciittoiuK  of  the  church  of  York  (above,  p.  417  note  i), 
lagonan  or  mot^ietnite  of  the  city.     Perba|i«  we  may  infer  fmiii  this  a 
'oal  change  fiow  the  la^iuan  tu  the  guild  ayiiteni  produced  by  cuu- 
.uiAi;  ll>(3  fubjtantial  power,  under  different  uune*,  but  in  the  haiids  of 
^fbe  laine  fainilica.     Uumpare  the  relatioua  of  l«ofataM  aud  hit  aon  Kulwrt 
with  the  cuihteu-irild  and  weavcn'  guild  of  LondoB.  above,  p.  441- 
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ctrong  as  to  make  the  king's  consent  a  matter  of  anall  valae. 
There  is  as  yet  uo  indication  that  the  g^nild  atpires  to  modify 
the  constitation  of  the  city. 

The  origin  of  guilds,  as  has  been  already  remarked,  runs  bac 
to  remote  antiquity.  The  simple  idea  of  a  confraternity  uni' 
for  the  discharge  of  common  or  mntoal  good  offices,  snpportMl' 
by  contributions  of  money  from  each  member  and  celebrating 
its  meetings  by  a  periodical  festival,  may  find  parallels  in  any 
civilised  nation  at  any  age  of  the  n'orld.  The  ancient  guild  is 
simply  the  club  of  modern  manners'.  In  England  it  appears 
early,  if  not  first  of  nil,  in  a  religious  form,  and  that  form  it 
retained  throughout  the  middle  ages,  although  it  does  not 
engross  the  name.  Three  of  thete  religious  guUds  are  known  to 
us  by  their  statutes,  which  date  from  the  early  years  of  tha 
TiicAbbuu-  eleventh  century*.  At  AblMJtsbury  in  Dorset,  Orcy  grants  a 
guild-hall  as  property  to  the  guild,  in  honour  of  God  and 
f>.  Peter,  and  lays  Aavra  rules  for  the  members.  The  contribu-, 
tions  are  to  be  in  wax,  brewd,  wheat  and  wood :  the  wai  is  foBi 
the  maintenance  of  lights  in  the  minster.  Fines  are  ordered 
for  the  neglect  of  duty,  for  offensive  words,  and  for  bringing 
more  than  the  due  number  of  guests  to  the  guild-feast.  Hm 
only  specified  duty  is  that  of  contributing  to  the  comfort  of  tl 
dj-ing,  and  attending  the_  Imrial  and  praying  for  the  souls 
deceased  members  :  a  steward  and  •  feorraer».«.'  or  caterers  for 
feast,  are  the  oidy  officers  mentioned,  but  there  are  two 
of  guild  brothers,  one  distinguished  by  full  membership. 

'  On  thi;  subject  of  gaild*  see  an  SMay  by  Brentaon,  prefixed  to  Toolmial 
Smitb't  EnglUh  Gild;  which  condeme*  tLe  rt«ulU  of  the  invesUgkliansI 
of  Wilda  niid  others.  T)ie  rale*  laid  dovn  by  Hincuuu'  for  the  geldoniaa  ; 
or  oonftmtriae  of  hia  time  ihow  that  they  were  identical  with  the  religious 
(piild*  of  the  Anglo-Saxons.  Gnei>t,  Self-government,  i.  no,  Verwalt.  i. 
1 39,  thinks  thjit  too  much  importuice  hu  been  attached  to  the  guilds  by 
modem  writers  and  that  their  constitutional  importance  wm  much  less  is 
Enj;laud  than  on  the  Continent. 

'  The  statutet  of  lhe«e  guilds  are  given  in  English  by  Keiuble,  Saxons, 
i.  f  11-514.  Those  of  -VbCutsbury  are  in  the  Cod.  Dipl.  dcoccxlii ;  and  the 
other  two  in  Hickct,  Uisiiert.  Kpist.  ]ip.  10-13.  The  objects  of  ihe  guilds 
sre  thiM  ntaied  by  Hincmar  ;  '  In  omni  obsequio  religinnis  oonjungantor, 
viiieli<.-(.>t  in  oblatione,  in  luniinaribus,  in  obUtionibuii  mntois,  in  exseqoiis 
r)f  fuiicUiruui,  in  eleemosynia  et  ceteris  pietstis  oHioiie ;'  especially  tlie 
offering  of  cudles  and  maintenanc«  of  lights ;  Brentano,  p.  Ixzxi. 
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Ues  of  the  Exeter  guilil  direct  three  aiinunl  feasts,  ^vith  masses 
Bd  pKalm-ainghig  for  quick  and  dead ;  the  contributions  are  in 
Jt  and  honey,  the  fines  are  for  neglect  of  the  feast  or  the 
itril.iution,  nnd  for  offensive  wordg.  On  the  death  of  a  brother 
additional  Bubscn'ptiou  of  fivepenco  is  called  for;  iit  a  Jionse- 
mning  one  penny  ;  and  there  is  a  provision  for  fiuierul  services, 
be  second  order  of  membership  appears  under  the  name  of 
'tniht.'  In  these  two  cases  the  duties  of  the  members  are 
purely  religious,  and  nowliere  concern  questions  of  law  or 
jlice.  The  statutes  for  tlie  thegns'  guild  at  Cambridge '  cou- 
^n  similar  p^o^^sion8:  there  are  directions  for  the  burial  of 
emliers,  fines  for  misgreeting  ond  violence,  and  regulations  for 
mutiuil  help  in  difliculties.  But  there  is  much  more  :  if  w 
rother  be  roblwd,  the  guild  undertakes  to  exact  eight  pounds 
Dm  the  thief;  if  a  brother  slay  a  man  righteously,  the  guild 
lips  to  pay  the  wergild  ;  if  unrighteously  he  lK>ars  his  own 
enalty ;  if  one  slay  another,  he  must  redeem  his  place  as  a 
lild-brother  by  a  fine  of  eight  pounds ;  and  if  any  ent  and 
drink  with  one  who  has  slain  a  guild-brother,  he  pays  a  j)Ound 
clears  himself  by  compurgation.  It  can  scarcely  be  doubted 
bat  this  form  of  guild  had  legal  recognition  ;  the  law  of  Etlielred 
reM:ril>e8  a  fine  for  breach  of  '  peace  given  in  an  alehouse,' 
rhicb  apparently  refers  to  something  of  this  kind  ^. 

The  Cambridge  statutes  thus  connect  the  religious  guild  with' 

be  ■  frith-jjild,"  a  furm  of  association  of  which,  although  it  is  of 

more  advanced  and  complex  character,  there  are  even  earlier 

cumentAry  traces.     The  provision  of  the  laws  of  Ini   and 

Ifred,  that  the  '  gcgildan,'  or  guild-Virethren,  of  the  kinless  man 

bould  share  in  the  receipt  and  responsibility  of  the  wergild, 

ay  possibly  lie  referred  to  an  institution  of  the  sort  existing 


The  ExcOr 
guihi. 


Tlio  Com- 


Tlu.  ■  frlUi 


Kemble,  Skxoiu,  i.  j;ij.    The  thegn»'  ^ild  naturally  calU  to  mind 

:>i>if   cif  Cauiliriilge,  mentioned   in  Uomeiiday,  and  r  '        '   : 
\\  :>.     The  herim  of  the  (.'.■\iubridge  lagem»iiiii  vra»  li. 


■  wnnM  (ind  it  very  ditiic\>lt  t'l  enionw. 
\'  Etttelred,  iii.  I.     Cf,  LI.  Henr.  c  Ixxxi ; 
*tinn».' 
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HDiong  the  foreign  settlt-rs  in  the  seaport  towns  of  Wessex ' :  it 
is  jwssililo  that  it  may  ilenote  a  wide  extonsion  of  the  guild, 
system  iirnongat  tlie  Engliali ;  but  no  further  light  can  now  b©| 
thrown  ujwn  it.     Under  AtheLstau  however  we  have  the  com- 
plct«  code  of  R  '  frith-gild '  of  the  city  of  London,  in  which  may 
be  recognised  a  distinct  attempt    on   the  part  of  the  public 
authorities  to  supplement  the  defective  execution  of  the  law  by 
measures  for  mutual  defence'.     It  is  dra\nj  up  by  the  bishops 
and  reeves  belonging  to  London,  and  confirmed  by  the  pledges 
the  '  i'nith-gegildas ' ;  and,  if  it  be  indeed  the  act  of  a  voluntary 
iiation,  forms  a  curious  precedent  for  the  action  of  the  ' 
Germanic  leagues  and  the  Caatiliau  bermandad  of  later  ages. ' 
By  this  statute  a  monthly  meeting  is  directed,  at  which  there  is 
to  1)6  '  bjlt-fylliiig ' '  and  a  refection,  tie  remains  of  which  are  to 
be  bestowed  in  alms :  on  the  death  of  a  memljer  each  brother 
gives  a  loaf,  and  sings,  or  pays  for  the  singing  of,  fifty  psalms. 
Thus  far  the  common  form  of  the  religious  guild  is  preserved. 
The  other  articles  refer  to  the  enforcement  of  mutual  defence : 
each  member  pays  fourpence  for  common  purposes,  towards  a 
sort  of  insuntuce  fund  from  wliich  the  guild  makes  good  the 
losses  of  members;    and  a  contribution  of  a  shilling  towards 
the  pursuit  of  the  thief.     The  members  are  arranged  in  bodies  J 
of  ten,  one  of  whom  is  the  head-man  ;  these  again  are  classed  in  | 
tens  under  a  common  leader,  who  with  the  other  head-men  acts 
as  treasurer  and  adviser  of  the  hundred  members.     The  special 
objects,  for  which  minute  directions  are  given,  are  the  pursuit 
and  conviction  of  thieves  and  the  exacting  of  compensation,  the  ^| 


1 


'  Ini,  i6,  2]  ;  Alfred,  17,  j8;  Schmid,  Geietze,  587-589;  see  above, 
p.  06. 

'  Athe'uUn,  vi.  {  i-ii :  ■  Jadici*  ciriutia  Lundoniae.' 
'  The  byttfylling  is  in  the  Latin  vendou  bucetlU>nini  impUtio.ihe  filling 
of  biitU  or  mU  :  whether  the  ale  brewed  at  one  meeting  waa  drunk  at  the 
Kune,  or  at  the  next,  or  sold  for  the  l>eneiit  of  the  guild,  it  ia  hatd  tu  lay. 
No  contribution  of  malt  is  mentioned  in  these  statutes,  as  was  the  ease 
in  those  of  Exeter.  The  Chronicle  of  Battle  mentions  four  ^lUds,  adding 
that  tita  Mioi  pays  to  each  the  regular  contribation  of  a  member  'ad 
~*~  ^  ndam,'  and  has  a  poor  man  to  represent  him  and  drink  hi> 
'■■  -  jip.  30,  ji.  Ginildus  Oambrensis  (Ang.  Sae.  ii. 
:.J1  uf  London  as  '  Aula  publica  qnae  a  potonuu 
See  above,  p.  51,  note. 
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TAiTj'ing  out  of  the  law  which  AtheUtan  and  the  witnn  had 
passed  at  Qreatley,  Exeter  aud  Thuiidersfield.  It  is  improbable 
that  any  institution  ou  so  large  a  scale  existed  in  any  other  town 
than  London,  although  the  Cambridge  statute  may  have  been 
drawn  np  on  the  same  model ;  and  it  would  be  rash  to  connect 
the  '  Ciiihtengild '  of  Henry's  reign  with  this  guild  in  particular, 
although  the  existence  of  the  one,  taken  iu  connexion  with  the 
'cnihts'  of  the  Exeter  guild,  irresistibly  suggests  the  mention 
of  the  other. 

A  charter  of  the  reifim  of  Edirar  mentions  three  '  geferscinas '  OuUiU  at 

r  ..  ..^  ,  .      CunterbttryJ 

or  frateriuties  existing  at  Canterbury ' ;  one  of  these  may  w  the 
priests'  guild  which  is  recoitlod  in  Domesday  as  possessing  laud, 
another  the  'ceapmanne  gild,'  the  third  a  cnihtengild '. 

The   third  form   of  guild,  the   merchant-guild,   '  ceapmanne  Tiie 
glide,'  or  hansa,  must  be  at  least  as  old  as  the  Conquest.     The  gnUd: 
charters  of  the  twelfth  century  refer  to  the  gilda  mercatoria  as 
existing  in  king  Edward's  time*.     The  guild-hall  of  the  men  of 
Dover,  '  Gihalla  burgensium,'  is  not  likely  to  have  been  merely 
the  meeting-place  of  a  private  religious  club '.     The  guilds  of  owning 
Canterbury  possessed  messuages  and  lauds  at  the  time  of  the 
Domesday  Survey ;    and  the  '  ceapmanne-gild  '  iu  the  days  of 
Auselm    exchanged   eight   houses  with  the    monks   of   Cluist 
Church,  each  partj*  conveying  the  right  of  sac  and  soc  as  they 
themselves  had  held  it ".     In  the  haus-hus  of  Beverley  and  York  muI  making 
the  burghers  met  to  make  their  statutes,  the  by-laws  by  which 
they  regulated  the  trade  and  other  municipal  business  of  the  J 

town  which  did  not  fall  under  the  view  of  the  more  ancient  ^J 

*  twmner,  Canterbuir,  p»rt  i.  p.  178,  deacribea  a  charter  of  '&igK  dated  ^^| 
A.D.  956,  and  attested  by  Hlotbwig  the  port-reeve,  aud  the  coii|;7t:pitiun  ^^H 
at  ChrtHt  Choroh,  and  the  congregation  at  S.  Augiutine'i,  and  the  three  ^^| 
'  >j'S'T*c\jiiit  innan  hurhwara  ntan  burhwara  miccle  gemittan.'  ^^H 

*  SoMiner,  p.  1 79 ;  below,  note  {.  An  imperfect  Canterbary  charter  of  ^^H 
the  reign  of  Ethelbt^rt  (860-866)  i*  attested  by  '  efo  .Ctlielttan  and  ^^H 
ingan  bargware,  ego  .'£thcllielm  and  eniahta  gealdan  ;  Kemlile,  C  D.  ii,  ^^H 
p.  S3.  If  thin  is  genuine  it  is  Uie  earliest  extant  initanoe  uf  >uch  n  guild  ^^H 
■D  ^igland.  ^^H 

»  «Tl,»rt«-  orijncoln,  Fowler*,  i.  40.                              *  Damendar,  L  t.  ^^| 

*  Then-  ii  an  j.  '  ^petw^uc  than  hirede  itt  Chrijiteaci reran  and  ^^H 
thAU  cnihlan  '<n  >  ^i;  of  cepmuine  gilde  ;'  and  it  ii  atCtatctt  Xrj  ^^H 
CWIveal  the  *  portegnrm  awi  tha  yldista  nun  of  tham  heapo  ; '  Sumnvr,  ^^| 
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conrtfl;  mill  this  rijilit  to  repriilate  frntle  was  not.  the  Iciuit  ii 
{jortaiit  privilejfe  (rranted  or  recoi;n>is«l  '^i'  clmrt«r.    A  tUMvhani 
(Tuild  which  possessed  land,  exercised  jorisdiction,  and  enact* 
by-laws,  must  have  already  assumed  the  character  of  an  officii 
orgaoisatiou,  supplementary  perhaps  in  the  first   place  to  tb 
township    administration,    but    gradaally    coalescing    with 
Possibly  the  merchant-guild  may  have  sometimes  purchased 
fimia  burgi.     For  in  tlie  gi-eat  mercantile  towns  all  the  Ian 
and  houses  would  be  held  by  merchants  and  their  dependent* ! 
from  the  raorchant  who  had  made  three  voyages  over  the  se«  n^ 
his  own  cost  and  so  thriven  to  thegn-right,  to  the  mere  retnilrr 
every  one  who  was  in  the  position  of  a  frw-holder  was  connected 
with  trade,  every  one  who  would  have  a  claim  on  public  oflSc 
or  magistracy  would  be  a  member  of  the  guild '.     Further  still, 
the   merchant-guild   supplied   machineiy   of  enfranchisement  ;J 
the  villein,  the  nativus  of  the  Norman  times,  who  could  obtnin| 
ndmisaion  into  the  guild  and  was  unclaimed  by  his  lord  for 
year  and  a  day  became   a    freeman'.     His   membership  wa 
allowed  to  give  him  that  status  which  otlierwisi'  the  law  refns 
to  landless  men. 

The  merchant-guild  containe^d  all  the  traders,  whether  or  nd 
they  possessed  an  estate  of  Imid.     The  charters  of  Oxford  and 
otluT  towns  direct  that  no  one  shall  exercise  any  merchandiw  inj 
the  town  who  docs  not  belong  to  the  merchant-guild  or  cannot 
plead  ancient  custom '.     Such  a  fraternity  would  of  ooutm  oiii 


'  The  charter*  of  Henry  11  *n>\  Richurd  I  to  WiuchMtor  are  granted  t»| 
the  cilizetu  of  the  merchant-guilJ  ;  Select  I'hArtere,  pp.  165,  J65.    Who  " 
thia  ine&n*  that  all  the  nitixeiM  of  the  to«m  were  ill  the  gxihl,  or  tin 
there  were  otliem  ilepetxleiit  <iu  the  liisho|i  who  were  ncil  in  the  jfuihl,  < 
only  be  drHi1r<l  by  local  roconln,     Tlie  frivilegva  gnnte)}  are  mocb 
Muno  u  thoee  generally  bartowed  on  Imrpnuft. 

'  SeeGlainill,  <U  I/tgibiin,  v.  5  :       ' 
the  whole  •iibjeot,  Onmi,  Thp  Gild  " ' 

1  ,«<,  „i...  ,1...  ,.c\i ,.,..  ]>,„.„  _ 

Cbctitei  .  .-,  i.  iSg. 

inefit  ^^^  ''  guild,  ain! 

regulation  waa  the  ureal  [irivilogu   aeru: 

?;nild»  by  chnrUrr.     The  aame  exoIii»iva  i 
rMt.  by  the  craft  ,,iuM> !  in  1157  the  ■hocuial.cia  <.•> 
that  nn  ahnc*  •huiiM  \m  aolil  in  the  city  cxo<^>t  by  in-  .  mlct] 
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at  eiigroBsing  among  ita  own  members  the  local  aathority  :  they 
wuuld  furui&h  thu  great  niBJorify,  if  not  tlie  whulc  of  the  mem- 
bers of  the  court-leet ;  they  would  be  the  electors  of  the  reeve, 
the  recipients  of  the  charters.  There  were  crnfl-guilda  besides, 
those  of  the  weavers  aud  shoemakei's  for  iustaut-e,  which  might 
ill  itaaW  inanufactui-iug  towns  aim  at  the  same  position,  but 
which  would  as  a  rule  content  themselves  with  making  rcgula- 
iiouE  for  tlieir  own  crafts  und  with  possessing  projwrty  to  pay 
the  expenses  of  their  own  festivals.  The  fines  j)aid  by  these 
bodies  show  that  the  king  or  the  sheriff  viewed  them  with 
jealousy ;  the  confirmation  of  their  {X)sition  by  charter  proves 
that  they  were  originally  voluutory  associations  and  not  the 
creation  of  the  State.  The  right  of  the  merchant-guild  to 
exclude  from  the  privUeges  of  trading  all  who  were  not  members 
of  its  own  body  seems  to  imply  necessarily  either  tliat  these 
craft-guilds  originally  stood  in  a  filial  relation  to  it,  or  that  the 
membership  of  the  narrower  involved  also  the  memljership  of 
the  wider  society.  The  struggles  between  tlie  patrician  burghers 
of  the  merchant-guild  aud  tlie  plebeians  of  the  craft-guilds, 
which  mark  the  municipal  history  of  Germany,  have  no  exact 
parallel  in  England,  although  there  are  traces  of  disiiutes  between 
the  nmyor  aud  citizens  of  London  and  the  guild  of  weavers  iu 
tlio  fourteenth  century  which  show  that  the  relations  of  the 
two  bodies  were  not  satisfactorily  detenniued'.  That  these 
relations  were  created  by  a  distinct  aud  delilK-rate  convention, 
such  OS  that  by  which  the  several  guilds  at  Berwick'''  coalesced 
ill  a  aingle  merchant-guild,  is  scarcely  probable.  For  the 
prt-fent  period  however  the  existence  of  the  merchiuit-guild  and 
ita  prominence  iu  the  charters  are  nearly  all  the  data  that  wt- 
poesen.  In  the  reign  of  Henry  II  there  can  be  little  doubt  that 
die  jMssessinn  of  a  merchant-guild  had  Ix.-come  the  i-ign  and 
token  of  municijMil  independence :  that  it  was  in  fact,  if  not  in 
theory,  the  goveniing  body  of  the  town  in  which  it  was  alloweil 

or  by  Uivir  liieuce  ;  U.  L.  vuu  Miturcr,  Ktadleverfaii|{.  ii,  397.  Coui|jikr>j 
tiie  caw  i>(  tlie  wcKVurs  ut  Yurk,  Uut  CI.  i,  4)1. 

'  Mwlox,  Kiniin  Biiiyi,  lip.  193  »•[. 

*  Boaard,  Tr»iU->,  ii.  467  ;  .Siuilb,  Kni;Ush  GiUa,  pp.  jj8  aq. ;  AoU  of 
ParUaoianl  of  ScoUoinl,  i.  8'; 


Ulntt^Ml^ 


Hclauon  ■: 
Ihu  iu«r- 
ehiknUgulIit 
to  tho  ctnfT. 
guilUa. 


CiiiuUtn- 
tiuukl  I 
tion  ( 
lutfrL'tuiut 
IjiiUd. 


454 


Conntilvtional  Hutori/. 


tm 


lU'Utlon  of 
Oio  guild 
u>  llio 
(viiiiiuuhh- 


lllcgnl 
guiliJU. 


oommunA. 


I  of 

I  to 


ownUiff 

OUDUOUnltT. 


to  exist.  It  is  recognised  by  Glanvill  as  identical  with  t| 
commuuu  of  the  privileged  towns ',  the  municipiil  corporation  i 
the  later  age. 

Vet  the  merchant-guild  and  tJic  governing  body  of  the  tov 
are  not  identical  in  ide«.  The  business  of  the  guild  is  the 
regulation  of  trade,  the  business  of  the  governing  liody  is  tli 
administration  of  justice  and  police  ;  the  chief  of  the  guild  is  th 
alderman,  the  chief  of  the  magistracy  is  the  pi-aepositus  or  reev 
Tlie  merchant-guild  of  York  may  lie  rec<^niBed,  but  the  con 
muna  r>f  Ix>udon  is  watched  and  discouraged ;  the  fornuitinn 
new  guilds  without  authorisation  is  punishable ;  they  are  adult 
line  like  the  adulterine  castles  of  the  barons;  their  object 
suspected  to  \w  not  the  maintenance  of  their  craft,  or  of 
or  religion,  but  the  defeating  of  the  king's  rights.  In 
twenty-sixth  year  of  Henry  II,  eighteen  adulterine  guilds 
\joiu\oi\  are  fined  in  various  sums  ;  amongst  these  are  the  gold 
smiths,  the  butchers,  and  the  pilgrims;  each  is  mentioned  as 
having  its  own  alderman  '.  The  offence  of  Ailwiii  at  Gloucester 
and  of  Thomas  '  from  beyond  the  Ouse  * '  at  York  was  probabi 
of  the  same  tort,  they  had  set  up  a  '  comrouna'  without  authorit] 
There  must  hnve  been  in  London,  and  in  a  less  iminWr  in  Yot 
and  Winchester  also,  some  other  influential  men  who  were  im 
connected  with  trade,  and  whom  the  oggressive  policy  of 
guilds  would  necessarily  exclude  from  municipal  power: 
continued  probably  to  hold  their  own  courts  ns  lords  of 
or  to  claim  exemption  from  the  jurisdiction  of  magistrates  from 
whose  election  they  were  excluded;  but  they  can  never  liat 
been  strong  enough  to  oppose  tlic  popular  current :  tlie  grea 
men  of  Lincoln  who  possessed  sac  and  eoc  must  either  hav« 
absorbed  in  the  mer\;liunt-gnild  or  have  been  bought  up  by  i{| 
before  Henry  II  recognised  it  by  charter ;  possibly  befo 
Henry  I  sold  to  the  burghers  tlie  status  of  tenauts-iu-cluc 


GlKDviU.  De  Letribiu,  t.  ■;. 
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'  •  nuiiiiM  dc  CltrikiiM  rcddit  comiiutum  dc  xt.  marcin  pn>  Cnnimu 
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xt. 


Orotctk  (f  the  Communa, 


455 


Bui  (lonbtlesa  every  trading  town  Lad  its  own  special  history, 
uiid  made  its  owu  8peci«l  sacriiices  for  unity  and  frcedoui.  In 
I^udoD  the  sti-ugglu  lu£t('d  the  longest  and  tovk  the  most 
viirious  I'ormg.  The  communa  there  did  not  obtain  legal  recog- 
iiition  until  1191;  it  was  not  until  the  reign  of  Edward  II  that 
the  citizens  were  obliged  to  1k5  enrolled  among  the  trade- 
guilds,  Bud  in  the  reign  of  Edward  III  the  election  of  the  city 
niagistratcs  was  transferred  from  the  representatives  of  the 
ward-moots  to  the  trading  companies'. 

The  liistory  of  this  feature  of  our  local  institutions  will  always 
be  read  with  different  feelings ;  whilst  municipal  iudepeudeuce 
has  in  ninny  cases  helped  the  cause  of  liberty,  it  has  in  others 
encroached  largely  on  wider  rights  ;  and  so  far  as  it  is  baaed  on 
the  guild,  it  must  be  regarded  as  a  series  of  infringements  on 
tlie  ancient  righta  of  free  inhabitants,  as  one  out  of  many  casos 
in  which  nn  organisation  originolly  created  for  the  protection  of 
the  weak  has  been  allowed  to  monopolise  their  rights  luid  to 
usurp  the  functions  of  government*.  The  dislike  with  which 
the  communa  was  viewed  outside  the  towns  is  marked  by 
Kichard  of  Devizes,  a  free-speaking  author,  who  furnishes  some 
importAut  data  for  the  civic  history  of  the  reign  of  Kicliord  I. 
Tlie  c(iinmuna  is  'tumor  jilebis,  timor  regni,  tepor  pacerdotii.' 

The  process  then  by  M'liich  the  guilds  gained  their  muuiciptd 
position  is  obscure ;  and  it  was  not  completed  within  the  Nor- 
m«n  period.  Its  history  can  scarcely  be  interjireted  without 
reference  to  the  development  of  town  organisation  which  was 
going  on  abroad.  In  France  the  communal  constitution  was 
during  this  period  encouraged,  although  not  verj*  heartily,  by 
Lewis  VI,  who  saw  in  it  one  means  of  fettering  the  action  of 
the  harons  and  bi.vhops  and  securing  to  himself  the  support  of  n 
stroug  poition  of  his  people '.     In  some  cases  the  commune  of 

'  Svc  iJr.  BrenUno's  Eauy  in  .SmitbV  Eiigtiah  iiilda,  p.  cxi. 
*  Thitt  lliia  WKB  the  t;aiie  with  the  French  couiiuiinei!  ix.-eagiunAlly  umy 
\<v  tww  \i\  the  ohnrtBr  r,f  Pliilip  II,  withdrawing;  the  urivilegea  uf  Euuupcs 
11  CO  of  the  uppresaion  of  the  ohnrchei  miu  knightu  by  tha  ooui- 

i^u.  Miiftnctfii  (k-»  iUiid,  x\.  J77. 

I  '■   uiuniei|mlities  of  Franc*  int 

lijlJi.  of  tlic  sworn  cniuminu",  com; 

r.R*lMl<sr>,  tuv  i-iv    u  inmce,  Chuupa^c,  and  Nom.  .     mu  -njuun, 
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Fi-anco  ib,  like  the  guiW,  u  voluutary  ussociation,  but  it>  utijecta 
are  from  the  Grst  moi'e  distinctly  political.     In  some  purts  ol 
the  kingdom  the  towns  had  risen  against  their  lords  in  the  Utter 
half  of  the  eleventh  centuiy,  and  had  retained  the  fruits  of  their^ 
hard-won  victories '.    In  others,  they  possessed,  in  the  remainrogj 
fragments  of  the  Karolingiau  conatitation,  some  orgauisstia 
that  formed  a  basis  foi'  new  liberties.     The  great  number  of 
charters  gi-auted  in  the  twelfth  century  ''  shows  that  the  poUcyl 
of  euooumging  the  third  estate  was  in  full  sway  in  the  roysll 
councils,  and  the  king  by  ready  recognition  of  the  popular  rights^ 
gained  the  affections  of  the  people  to  an  extent  which  luis  few 
parallels  in  French  history.     The  French  charters  are  in  bot 
style    and    substance    very    different    ttom   the    English.     The 
lil>frtiea  which  are  bestowed  are  for  the  most  jwrt  the  samo*^ 
exemption  from  arbitrary  taxation  *, — a  privilege  which  closely  j 

thto  liouie  of  the  omsuUr  forms,  dating;  ^by  a  bare  pomibility  i  friim  Romag 
tiuivs;  (3  I'ciitml  Fmnce,  wliere  the  adminutration  wa«  jjrnerally  in  lli» 
bands  of  a  pwvftt,  and  the  constitution,  «ometliinj{  like  tliat  of  1 1  '"  '  '. 
undmrtereil  towns,  based  on  tho  undent  unaj,'"'  '^  ""^  rural  di- 

Ihe  West,  eoni|iriflng  Brittany  and  the  Poicleviu  pruvincca  ;  in  t...    "t«y 

the  jiari'li  churrJi  wan  the  centre  of  adminintratiijn,  and  the  evdeiu  wa 
(fenprally  (mruchial,  half  eodeaiaatical  and  lialf  civil ;  iu  the  Uttrr  »wun 
couiiiiuucs  were  founded  on  the  mo.lel  of  Nonuandy ;  (5)  the  EantvniiJ 
which  bad  been  part  of  the  medieval  German  empire  and  Bhorcd 
(^nural  history  of  tlie  (iei-man  manieipolities.  Tableau  da  I'ADcir 
France  Muiiicipole  ;  Iliat.  du  Tiers  £tat,  ii.  43  eq. 

'  The  uoiiiiiiiuie  uf  Lc  Mans  appearu  as  early  aa  1071,  '  f    ' 
(pirntione  ijiiam  coiiununionew  vocabant;'   Gesta  Pont.  < 
billuii,  Analccta,  p.  308;    that  of  Cainbray  date«  from   \'-,    .  — 
Braurait  ffom  1099;  Thierry,  Tiers  fetat,  ii.  62;    Waitj,    U.  V.  U.  rlli 
388  tq. ;  un  tliiue  of  Laon  and  Aiuieiu,  eea  Goibert  of  NojjBDt,  0pp.  |<|i 
503-505,  509.  515,  .     „  .      ^ 

•  Many  of  these  may  be  foand  in  the  Ordon.  dci  Rol«  \    in  ItelnMl 
Mii-cisllaiica.  voU.  iii.  iv.,  and  in  the  Kecueil  dea  Monui:; 
l'Hi«t.  dn  Tiers  £ut,  ed.  by  Aug.  Thierry.    See  also  K. 

PI*-  5>''5't4:  '""I  I'l'^  nittnrical  Illuatmtiuna  appended  i. 

turoa  on  Civilisation  iu  France. 

'  Many  of  the  provisions  of  the  communal  chartcm  recall  the  ciirlv  i.'iiittl 
curUuiis;  e.g.  tlie  direction  that  the  memlxm  shall  nut  aliua''  <-• 
(^Slabiliuientimi  Kolhouia^njie,  Duchesne,  p.  1066) ;  the  cutraii' 
boily  is  effected  by  a  [layment  to  the  cumuion  fund  (diarter  of  KujruD,  XA 
1 191  ;  rolurn,  iii    79). 

«  S«-i     •  i-r  of  Tours,  .v.ti.   li8i;Bal,i.      '" 

u8j  :  '  -,  xi.  iiK     Iu  the  lattor  cu 

<1--  ■■•' •  ■-■'■    •■' 

1:  I    sint  ho 
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epouds  witli  the  iicqaisitiou  of  the  Firma  Burgi  ui  England 
-t.hc  right  to  local  jurisdictiou ',  the  privilege  ol  enfrauehiaiiig  uf  Knglafwl, 
be  villeiu  who  has  bccu  for  a  yeur  aud  u  day  received  within 
be  Willis  ',  aud  the  power  of  electing  the  officem  '.  But,  whilst 
the  English  chnilerB  contain  »  confirmation  of  free  mid  good 
stoma,  the  French  an'  filled  with  uu  enuniei-ation  of  iMdoncs*. 
The  English  recur  in  thought  to  a  tirae  when,  in  tredition  at 
list,  tliey  possetised  till  th»t  is  granted,  aud  even  more  ;  the 
^rench  ivgard  oidy  the  present  oppreasiouB  from  which  they 
\  to  be  delivered.  The  Eugliah  have  au  oucieut  local  consti- 
btion  the  members  of  which  are  the  recipients  of  the  new 
lint,  and  guilds  of  ut  least  sufficient  antiquity  to  i-eudi'r  their 
puiirmation  tyjjical  of  the  freedom  now  guaranteed ;  the  French 
Bmmujiia  is  n  new  Ixxly  which,  by  a  sum  of  money  has  pur- 
ed,  or  by  the  action  of  a  sworn  confederacy,  has  wrung  from 


I  Communio  of  Laon  (cir.  1 1  lo  ,  mokes  this  the  chief  pniut :  '  <  'Iitum 

idiaconis  ac  proceres, .  .  ■  cauMU  exigvudi  peouius«  a  populo  aucii- 

B,  daot  cia  per  iotemuntioa  oplionem,  uC  si  pretia  Jigua  impeudereut, 

ntuuuiuniii  facicndib  Hcentiam  habercnt.     C'ummanio  kutein,  novum  oc 

simura  noiueii,  nic  ■»  babet,  ut  capite  censi  oninea  toUtani  servituti» 

itbituiii  doiniuin  teuid  iu  anno  ■olvant,  et  ai  tjuid  oontra  junt  deli<|uerint 

nione  lt<^aii  emendent;  oeterac  cennuuui  e-xuctioues,  quae  aervia  infli^ 

ileiit,  uiuiiimodii  vaoent ; '  0pp.  p.  503. 

'  (Jnly  however  where  the  king's  own  right  of  dcuieiiuti  wiw  u-lear;  the 

uiuue  of  Beanvaja  wae  under  the  juttice  of  tha  biiibop ;  Ordunnauces, 

198,     The  privilege  of  not  being  called  to  plead  outside  the  town  in 

non  ;  e,  g.  charter  of  Corbie,  Onlumi.  xi.  i  16. 

I  '  '  Hi  quia  DKiraui  feoerit  per  annum  et  diem  iu  eommunia  ^>«nonem>i  iu 

et  Kine  Joria  vetatione,  et  aliquia  poatea  euiu  requiaierit  qiio^l  »it 

bmo  kuna,  non  ilU  de  eo  reapondebunt  jurati ; '  Charter  of  Sena,  A.li.  1 1S9  ; 

rdonn.  xi.  263.     The  privilege  waa  not  peculiar  to  conunune!> :    '  (^tii- 

I  vero  iu  villam  veuieutcti,  per  annum  et  diem  ibi  in  pace  maiuerint, 

regcm,  ueo  per  praeiK,»tuin,  iiuc  per  monacbuni  juf*titiiLiii   vetu- 

^•b  omni  jugo  aervitutid  deiuoeps  liberi  erunt ;'  Charter  of  the  vill  uf 

ana,  KX).  1153;  Ordonnonces,  xi.  199.     Cf.  the  charter  of  Voisines,  a.d. 

187  ;  ibid,  iv,  ^tft.     It  naa  probably  an  underttood  light,  whicli  rcquinsd 

uitation :  the  free  ruatic  who  wiabrd  Ui  join  the  commune  of  S.  lliquier 

1  to  nxign  hix  Utid  to  hie  lortl ;  Unlonu.  xi.  184.     Cf,  charters  uf  Kn^ie, 

':  ay,  ibid.  296.     The  iiarisA  of  Lorria  luu  the  cnfranchiaing 

J.  101. 

■  ;    i'liirs;  Baluxe,  iii.  80;  Beauvais  ;  ibid.  81  :  Chatcanueuf, 

1181 ;  ibid.  ill. 

'*  8ea  the  charter  nf  liourgea,  .V.D.   1145;   Onhmnancca,  i.  9.    that  uf 

rlcaoa,  \J.<.  1168;   ibid,  i,   15:   thut  of  AmirnD ;  ibid.  xi.  264;  Itoluu-, 

84:    Ueanvaia,  A.U   II15;    Orduuuancu),  xi,    177:    Laau,   jk.lj.   1128; 

1  18;. 


458 


ConttiMionai  Ilutory. 


[tiWhf. 


uoninjitfid 
wiUi  thii 
EnzlUli 


Town  life  i.f 
Oannimy. 


Uoanf 
b  tun  tU- 


ita  oppressors,  a  deliverance  from  hereflitary  liondapi''.  TXm 
French  clinrters  abound  in  Having  clauses  protectinjj;  Ihi;  rights 
of  the  feudal  lords  which  the  grant  infringed,  or  settinjj  uside 
those  rights  in  accordance  with  the  principle  of  alliance  between 
king  and  commune  against  their  common  foes.  lu  the  Kiii;li<L 
charters  there  are  no  signs  of  such  antagonism  ns  murks  the  uni? 
case,  or  of  such  cautious  liberality  as  distiuguisheti  tlie  utlier. 
The  commune  lacks  too  the  ancient  clement  of  festive,  religiou*, 
or  mercantile  association  which  is  so  conspicuous  in  the  history 
of  the  guild.  The  idea  of  the  latter  is  English,  that  of  tlic 
former  is  French  or  Gallic.  Yet  notwithstanding  thesedifferenon, 
the  substantial  identity  of  the  privileges  secui-ed  by  these  c-J»«rter« 
seems  to  prove  the  existence  of  much  iuteniatiouul  sympatby- 
The  ancient  liberties  of  the  English  were  not  unintelligible  to 
the  townsmen  of  Normandy  ;  the  rising  freedom  of  the  0«nii»n 
cities  roused  a  like  ambition  in  the  towns  of  Flanders ' ;  aud 
the  struggles  of  the  Italian  municipalities  awoke  t}ie  cnerguB 
of  the  cities  of  I*rovenc8.  All  took  different  ways  to  win  the 
same  liberties. 

Tl)e  town  life  of  Oermany  pi-esents  in  its  mercantile  develop- 
ment B  closer  parallel  with  that  of  England,  but  there  is  not 
Ijetween  the  two  systems  the  direct  liistorical  connexion  which, 
through  the  long  union  of  the  Norman,  Augerin,  and  Poicterin 
inhei'itonccs  with  the  English  crown,  subsists  between  the  insti- 
tutions of  France  and  England.  The  Oerman  hiinsa  may  hare 
been  derived  from  England ;  the  communa  of  London  wa«  ctf- 
tainly  derived  from  France.  Hence  for  points  of  common  history 
wo  mui^t  look  further  back,  to  the  township  and  the  mark  :  tlui 
later  growth  of  German  city  life,  the  colonial  character  of  Um 
great  Saxon  towns  with  their  artificial  patriciate  and  ytrict 
caste  system,  the  independent  merciUitilo  communities  i^f  tbe 
Khine  and  Franoonia,  the  imperial  history  of  Worms,  Cologw?, 


'  *  Univoni  hoiuinea  infrs  mumm  civitatii  et  in  •ulnirbiii  anninimuita*, 
in  «ujuH-uni|uv  term  "■■■n..«i.t  <viuuiiunimu  jur»banl;'  (TiMtw  <>l  D«aa- 
VM*,  A.li.  ii8j;    iJuI  i.  80:  cf.  tliv  ch*|-tcr  of  L'onipicyiui,  AJX 

1 153  ;  ibid.  i*.  8.1  ;  ..1  s.o.  1 181  ;  ilili  79. 

'  S<x-  till'  Klc'iuinh  rhi>rU:r>  in  Kriiibli-,  SmuIU,  ti.  t>8  Xj.  In  Uut  of 
S,  Oiucr  the  guild  luu  >n  iui|H>rtant  plom. 
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nil  Praiikfort,  tlie  mei*caiitile  principalitien  of  Augsburg  and 

Nuremberg,  have,  if  eomc  sliglit  coiucideuces  in  Loudou  liistory 

be  excepted,  no  parallels  in  England.    The  cities  of  Spain  again, 

whilst  they  unite  in  one  form  or  other  meet  of  the  elemeute  exist- 

Dg  (wpsmlely  ebeAvhere, — the  colonial  character  of  the  Saxon, 

^e  communal  spirit  of  the  French,  the  mercantile  association 

'  the  English  towTi  system, — are  in  the  details  of  their  historical 

nwth  far  rcmovetl  from  the  conditions  of  English  society;  and 

ey  are,  it  mu^t  be  added,  too  little  illustrated  by  accessible 

cumentary  history  to  furnish  either  a  parallel  or  a  contrai<t. 

be  Italiiui  towns  have  a  distinct  development  of  their  own, 

bther  owing,  it  is  true,  to  their  external  relations  than  to  any 

fcculiar  element  inherent  in  their  institutions,  but  sufficiently 

nrked  to  make  us  set  them  aside  in  a  view  so  general  as  that  to 

bich  we  must  limit  ourselves,     Great  in  mercantile  enterprise. 

eat  in  political  ambition,  centres  of  life  and  progress,  they 

were  no  integral  part  of  the  system  in  which  they  were  cm- 

ided :   they  were,  whether  bound  to,  or  in  league  against, 

uperial  power,  practically  independent  of  any  higher  authority 

rin  their  own  ;  and  by  their  jealousies,  enmities,  and  ambitions, 

ey  constituted  themselves  political  unities,  too  weak  to  stand 

one,  too  proud  to  throw  themselves  into  the  general  interest 

Fthe  peoples  among  which  they  were  placed,  destined  by  their 

•y  temper  and  circumstances  to  a  short  and  brilliant  career. 

It  allowed  to  claim  a  very  slight  share  in  the  benefits,  for  the 

inning  of  which  their  own  history  luid  lieen  lx)th  a  guiding 

bd  a  waruing  light. 

Tlie  communa  of  London,  and  of  those  other  English  towns 

iiich  in  the  twelfth  century  aimed  at  such  a  constitution,  wat4 

old  English  guild  in  a  new  Krencli  garb :  it  was  the  ancient 

tion,  but  directed  to  the  attainment  of  municipal  rutlier 

nercontile  privileges :  like  the  French  communia,  it  vras 

Dited  and  sustained  by  the  oaths  of  its  memtiers  and  of  those 

bom  it  could  compel  to  fmpjNjrt  it.     The  major  and  the  jnrati, 

mayor  uod  junits,  were  the  framework  of  the  communa,  iis 

aldcrnmu  and  iirffhren  eonHtit\ited  the  gtiild,  luid  the  reevi- 

good-men  the  luagidtracy  of  the  t«wnBhi|'       -^'m'  the  system 
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wliich   reoulted   &x}in  the   combiuulion   of   i\.'    •  -iiU,  tlui 

history  ol'  which   litts  outside  our  preseut   ['  ,A  scoiie, 

testifies  to  their  existence  in  a  continued  life  of  their  own.  | 
Loudon,  and  the  municipal  system  generally,  has  in  the  m»;<>r 
a  relic  of  the  communal  idea,  in  the  alderman  the  n;]>re£«:ulativii  J 
of  the  guild,  and  in  the  councillors  of  the  wards  the  tucccsaon  ] 
to  the  rights  of  the  most  ancient  township  system.  The  jurnti  I 
of  the  commune,  the  bretliren  of  tlie  guild,  the  reeve  uf  the  watd,  | 
have  either  disappeared  altogether,  or  token  forms  in  which  they  I 
can  scarcely  be  identified.  I 

chuurad  Although  the  importance  of  this  riaiug  element  of  English  I 

oiunsFDiu  lu  life  ia  sufficiently  great  to  justify  the  place  that  we  havo  hers  I 
iiariod.         given  it,  it  is  not  to  be  supposed  that  during  the  period  befor*  I 
^^  us  it  was  very  widely  diffoaed.    Tlie  English  muuici]>ulities  were  I 

^B  neither  numerous,  nor,  with  the  exception  of  Loudon,  in  pas«l 

^H  session  of  much  political  power  :  their  liberties  took  the  form  1 

^H  of  immunities  and  exemptions,  nither  than  of  suhatantial  iiifln-  | 

^H  cnce :  they  were  freed  from  the  exactions  of  the  sherifis,  but  I 

^H  not  empowered  to  take  a  representative  share  in  the  ndmiui-l 

^H  otrutiou  of  the  county ;    they  were  enabled  to  try  their  own  I 

^H  pnBuners,  to  oust  strange  jurisdictiomi,  to  raiae  their  taxeei  iaj 

^H  their  own  way,  but  not  to  exercise  jurisdiction  outside  their  1 

^H  walls,  or  to  raise  their  voice  in  grunting  or  refusing  a  contribu-  I 

^H  Uou  to  the  wants  of  tlie  State.     Even   their  chartem    were  I 

^H  received  witli  misgiving ;  they  were  purchased  with  snlid  gold,  I 

^y  and  had  as  a  matter  of  fact  to  be  redeemed  iii   the  form  of] 

confirmation  from  each  successive  king.  Still  the  history  ofi 
the  twelfth  century  is  one  of  distinct  and  uiufonu  progress.  J 
The  close  of  the  Noimau  period  saw  the  Euj^lnih  towns  thual 
far  advanced,  and  aiming  at  further  growth.  Tltey  hud  secured  I 
the  firma  burgi,  und  freed  themselves  from  the  pcvuniatyl 
exactions  of  tJie  lilicrifis  ;  tliey  had  obtained  a  recognition  by  1 
charter  of  their  free  customs,  that  is  of  the  sjiecinl  rules  of  local  I 
admiuibtralion  which  they  had  imraeniorially  obsci-ved,  esperiuUy  I 
tlie  exemption  from  the  Norman  innovation  of  trial  by  battle;! 
tlieir  eonvtitution  was  dtlll  that  of  tlic  tuwiixiiip  uud  the  hundred,  1 
but  the  ii-lii'l'  iKiiu  the  financial  aUmiiiiotratiou  of  the  •huritf  bad  ! 
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BOggested  the  poBsibility  of  liberation  from  iiis  jadiciAl  nclmiiii- 
stmtion  al»o.  The  guilds  were  operating  so  as  to  produce  n 
stronger  cohesion  among  the  townainen  ;  they  met  freqiwntly 
in  their  drinking-hslls,  and  drew  up  their  own  regulations  for 
the  management  of  trade ;  their  leading  men  possessed  the 
nncient  burgages  on  which  the  king's  dues  were  payable,  and 
this  waa  enough  to  entitle  them  to  such  Eocial  power  as  was  left 
local  hands  ;  they  possessed,  if  not  the  sole  right  to  trade, 
ethiiig  very  like  a  raonojwly  of  all  mercantile  dealings,  and 
a  clain)  to  immunity  from  tolls  throughout  the  shire  or  the 
realm,  and  in  some  cases  even  in  the  foreign  doniiuioiis  of  the 
king.  Accordingly  the  membership  of  the  guild  is  indispensable 
to  the  full  and  perfect  status  of  the  burgher.  Some,  if  not  all. 
the  towns  so  privileged,  could  confer  freedom  on  tlie  villein  by 
allowing  him  to  stay  for  a  year  and  a  day  within  their  walls,  or 
enrolling  hira  in  tieir  guild.  The  most  offensive  of  the  services 
demanded  from  tenants  of  demesne  land  were  remitted  to  them. 
They  could  still  be  tallaged,  taxed  at  the  will  of  the  king,  but 
so  could  the  rest  of  the  nation.  Except  through  the  agency  of 
tJieir  own  magistrates  they  could  not  be  forced  by  a  stranger  t«> 
Appear  in  the  courts  of  law.  Diversities  of  custom  there  doubt- 
less were,  but  in  all  this  there  was  a  strong  tendency  towards 
liberty.  How  well  the  towns  repaid  the  confidence  shown  by 
the  kings  in  tJie  gift  of  these  privileges  appears  in  the  hi.'<tory  of 
Henry  II  and  his  sons. 

The  example  set  by  the  sovereign  in  the  cities  and  boroughs 
that  were  under  his  direct  control  was  followed  by  the  lords  who 
held  Iwrouphs  in  demesne.  The  earl  of  Leicester  chartered  liis 
iovm  ',  and  the  earl  of  Chester  the  Iwronghs  of  the  ))alatine 

'  Thompwni,  Manicipal  Antiqnitiec,  pp.  29,  39,  41, 44,  Ac.  The  hUtory 
nf  Leicester  tupplies  a  itory  iUiistrative  iif  tlie  process  by  which  new 
libertiei  were  obtkined.  In  order  to  kvoid  the  iieceuity  of  trial  by  battle, 
the  men  »f  L«io6«ter,  in  or  abont  llic  rei(;n  of  JTeiiry  I,  petitioned  the  earl 
that  they  mi^^bt  hare  a  body  of  twoiity-foiir  men  cboBcn  ont  of  their  own 
nanilter  t<i  d<-.-'l-  ■■!'  "("m;  and  they  prouiined  to  jiay  ,V'.  yearly  for  each 
luiiuc  in  thf   ''  t  that  liad  a  gable  :    tl>e«e  twenty-four  were  the 

jamri)  of  the  i  lote  ;   a  court  which  appears  in  «onie  other  cor- 

iKirstiotiK  in  the  uorth,  and  antwen  to  the  court-leet,  or  lagh-inoot. 
The  Btory  is  found  in  an  inque«t  of  ,^9  Hen.  IIT,  which,  I  fear,  ii  not 
good  authirrity.     C'oiuj<are,   however,   tlj«  charten  printe<l   in  Harland'a 
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catMom:  Du^aa  rweired  its  prirflcges  firom  tlie  hi^bop, 
Uw  9«B»t  pnlatei  wboae  rights  esclniled  the  interfcreocu 
fihoiff  uiid  aUreHBOot  wvre  able  to  bcittow  on  tiieir  (owiia 
pntikge*  scaiedj  leas  cXUsofHTB  titan  tixHe  given  hy  the  eraint. 
Bat  tbere  ven  other  town  conunonitira  oatside  all  these, 
(Uwiri.  depeading  on  meene  lords  who  were  without  the  powea 
of  graatiag  iaunmxttiea,  or  depending  on  t)ie  crown  but  not  rirn 
aMagh  to  poTcfaMe  charters.  Tlieae  sobsbted  under  the  ancicnfl 
town^p  or  manoriai  »Tstem,  and  down  to  a  companttTely  lata 
period  were  distinguished  only  hj  external  fieaturea  from  thJ 
ronl  comiaBnitiea.  From  this  dasa  sprang  the  largtet  part  cd 
tbe  market  towns  of  the  present  day :  the  privilege  of  having  al 
inariEet  was  not  gmdged  by  the  mlrrs  whose  revenues  it  helped 
to  swell ;  and  once  eetabUi'hed,  tiie  market  involved  a  hamblJ 
machinery  of  police  and  magistncy,  which  gave  to  the  plMM 
otherwiaa  audistiiigaished  from  tlie  villages  arotmd  it,  somfl 
semblance  of  municipal  coustitution  '.  1 

132.  The  hbtory  of  that  extensive  portion  of  the  population 
which  lay  outside  the  classes  thus  accounted  for,  is,  daring  tha 
Xormau  period,  oxtrcmoly  obecnre.  The  man  who  had  no-; 
political  rights,  and  very  little  power  of  asserting  his  social 
rights,  who  held  bis  cottage  and  garden  at  the  will  of  a  master* 
who  could  oppress  him  if  he  could  not  remove  him.  and  couldj 
claim  without  rewarding  his  services, — who  had  no  rigbtfl 
agninst  his  master,  and  who  could  only  assert  such  rights  as  b«1 
^•""j^"™  had  against  Dthers  through  the  agency  of  his  master, — thai 
nuticui,  the  ruUivui,  the  tervtu, — fell  only  occasionally  withinl 
the  view  of  the  writer  who  chronicled  great  events,  and  theni 
but  to  odd  an  insignificant  fejiture  to  his  picture.  The  rilleinJ 
possessed  no  title-deeds,  by  the  evidence  of  which  his  rights  wenj 
attested  ;  he  cnrried  his  troubles  to  no  court  that  waa  aldUedl 
enough  to  record  its  proceediugx.  It  is  only  by  a  gUuip«e  bmral 
and  there  that  we  are  enabled  to  detect  his  existence;  and  tiM  i 

Mmiipcmtre,  i.  iSj,  1R3,  1S8,  195,  inS,  lyy,  when;  inipurtsnt  illnitn^^l 
»r«  ;pvm  rnmi  llin  nolutitiitioiu  of  Cbr«tcr.  I'restou,  I^ivcniuol,  LuiC^^^I 
»n.l  SnlforiL  ^^ 

■   For  till'  onnlinuiitlou  of  lliJa  ioTtatlgsUun  imi  bslow,  vuL  Ul.  eb.  SsLI 
ti  ^84  490.  I 
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gliinpsefi  arc  too  uncertain  to  furnish  a  clae  by  which  his  history 
cjiii  be  trnced.  Yet  when  he  reapju'ttrs,  ns  he  does  in  the 
tliirteeiith  and  fourteenth  centuries,  he  bears  marka  of  a  history 
on  which  some  conjectures  must  be  hazarded.  Under  the  Anglo- 1 
Sdxon  »ygteni  there  is  no  diificolty  in  estimating  bis  position  : 
it  IB  one  of  depression  but  not  of  helplessness :  when  he  comes 
liefore  ua  in  the  reign  of  Richard  II  his  condition  is  one  which 
suggests  that,  however  much  social  causes  may  have  serx'ed  to 
aincliomte  his  uctiial  lot,  the  legal  theory  of  his  status  has 
liecome  hardened  and  sharpened  so  as  to  warrant  almost  wanton 
ci[)pre68ion. 

The  Anglo-Saxon  laws  recognised,  as  we  have  seen,  a  class  of  i 
perfs,  or  theows,  who  were  the  mere  chattels  of  their  master'. 
The  landless  man,  on  the  contrary,  was  free  in  all  personal 
relations,  although  he  must  have  a  surety,  or  a  patron,  to  answer 
for  his  forthcoming,  or  to  assert  bis  rights  in  all  matters  of 
which  the  law  took  cognisance.  The  landless  man  might  Mttle 
on  the  land  uf  another,  or  take  service  in  his  household ;  he 
might  act  as  a  hired  lalwurer,  or  aa  a  small  rent-pa)4ng  tenant ; 
he  might  be  attached  hereditarily  to  his  master,  or  to  the  land 
that  his  master  owned.  And  the  lowest  clasa  of  landowner,  that 
is,  the  ceorl  who  poas&sed  b  little  alod  of  his  own,  had  often, 
periups  generally,  found  it  necessary  to  put  himself  under  the 
protection  of  his  powerful  neighbour,  who  would  defend  his 
rights  and  discharge  his  public  services  in  consideration  of  a 
rent  paid  or  labour  given,  or  an  acknowledgment  of  dependence. 
The   barons  who    took  the   Domesday  Survey   recognised  the  flrrrttwU  ia 

of  all  these  classes,  and  of  distinctions  among  tlusm 
ibnch  more  minute  than  can  be  interpreted  at  the  present  day  *. 


'f  tli«  Ooai{ii«<r,  'Ego  {if(dubw>  ut  notlo*  reulai 
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That  record  attests  the  existence  of  more  than  25,000  servi,  w( 
must  be  understood  to  be,  Rt  the  highest  estimate  of  their  con 
ditinn,  landless  laljourers ;  over  82,000  bordarii ;  nearly  7000 
cotarii  nnd  cotseti,  whose  names  eeem  to  denote  the  possessio^H 
of  land  or  houses  held  by  service  of  labour  or  rent  paid  i^^ 
produce;  and  nearly   110,000  villaiii.     Above  these  were  the 
lilieri    homines   and    sokemanni,    who   seem    to    represent   the 
medieval  and  modem  freeholder.     The  villani  of  Domesday  are 
no  doubt  the  ceorls  of  the  preceding  period,  the  men  of  the 
tnwnship,  the  settled  cultivators  of  the  land,  who  in  a  perfectly 
free  state  of  society  were  the  owners  of  the  soil  they  tilled,  ba^_ 
under  the  complicated  system  of  rights  and  duties  which  marke^^| 
the  close  of  the  Anglo-Saxon  period  had  become  dependent  on  a 
lord,  and  now  under  the  prevalence  of  the  feudal  idea  were 
garded  as  his  customary  tenants ;  irremoveable  cultivators,  wl 
had  no  proof  of  their  title  but  the  evidence  of  their  fellow  ceor 
For  two  centuries  after   the   Conquest  the   villani   are   to 
traced  in  the  poBsession  of  rights  both  social  and  to  a  certain 
extent  political :    their  oaths  are  taken  in  tlie   compilation  of 
Domesday,  their  representatives  attend  the  hundred-moot  and 
shire-moot ;  they  are  spoken  of  by  the  writers  of  the  time  m  a 
distinct  order  of  society,  who,  although  despicable  for  ignomna 
and  coarseness ',  were  in  possession  of  considerable  comforts,  1 
whose  immunities  from  the  dangers  of  a  warlike  life  com]>eusate 
for  the  foraewhftt  unreasoning  contempt  with  which  they  we 
viewed  by  clerk  and  knight.     During  this  time  the  villein  cou 
assert  his  rights  against  every  oppressor  but  his  master ;  and 
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lerrioea  to  which  they  were  liable  nr  the  extent  of  the  l&nd  they  wen 
allowed  to  hold ;  but  local  cuatoiiu  diflered,  iind  the  wurtiag,  '  Videat 
qui  Kyrain  tenet,  ut  semper  Bciat  quae  rit  antiqDa  terrarum  institntio 
Tcl  populi  consuetude,'  was  very  necemuy ;  Rectitadinea,  in  the  Ancient 
LaWR,  ed.  Thorpe,  p.  186.  Most  of  the  terras  are  explained  in  the 
Roctitudineg  .Sin^larum  Personarum  ;  in  Oreenwell's  edition  of  Boldon 
Buke,  pp.  1.  sq. ;  in  Robertson's  Scotland  under  her  Early  Kings, 
l;8  iiq. ;  in  Hale's  Domesday  of  S.  Paul's,  and  Rc^fister  of  Worcester;  i 
Peamon's  Early  and  Middle  Ages,  Thoipe's  lAppenbcrg,  and  Ellis's  Int 
duotion  to  Domesday, 

'£.)(.'  .Servi  vero,  qaos  voounua  nittioos,  snoa  ignoiiiininrac  et  degene 
in  ariilms  eis  indehitis  onutrirc  contendunt,  i\<\n  ut  exeant  a  vitiis  sed 
nbundent  divitiis  .  .  .  Redimunt  bi"»*  *  •'~i]ini»  sen'i.  .  .  .'     W-  Map, 
Nugis  L'orialimn,  y.  ^j. 
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even  against  Lis  master  the  law  gave  him  a  atandinfr-ground  if  ^^H 

he  could  make  his  complaint  known  to  those  wlio  hnd  the  will  to  "^^1 

maintain  it.     But  thrif  can  be  little  doulit  that  the  Norman  Tendeocj     I 

knight  practically  declined  to  recognise  the  minute  distinctions  dniiraisiuu.    I 

of  Anglo-Saxon  dej^endeiicc,  and  that  the  tendency  of  Iwth  hiw  J 

and  social  habit  was  to  throw  into  the  class  of  iiativi  or  Ixjrn  I 

villeins  the  whole  of  the  population  described  in  Domesday  under  I 

the  heads  of  servi,  bordarii,  and  villani '.     Not  but  that,  if  it  Legal  utetnii  1 

,.  ,.         ji      1       1       •  ■   1  ,    •  of tlMvilloin.! 

came  to  a  question  ol   lacr,  the  local  witnesses  might  in  each  I 

case  dniwa  distinction  as  to  the  status  of  the  villein  concerned;  ■ 

the  testimony  of  the  township  or  the  handred  might  prove  that  ^^^ 

tliis  man  was  descenilud  from  a  family  which  had  never  been  ^^B 

fi'ee,  this  from  a  bought  slave,  this  from  a  commended  ceorl ;  ^^H 

but  tlie  law  administci'ed  by  Norman  jurists)  classed  nativi  and  ^^H 

villani  together':  the  nativus  could  not  be  made  a  knight  or  a  ^^H 

clerk  without  the  leave  of  his  master,  or  without  formal  emanci-  ^^H 

patiou ;    the  villnnus,   with    his    sequela,  his   &er%'ice,  anil    his  ^^H 

progeny,  could  be  di8]Kised  of  in  the  same  deed  of  sale  or  gift  ,^^| 

that  aUenated  the  land  on  which  he  had  been  settled  for  ages  ' :  ^^H 

the  villein  could  not  leave  his  home  except  to  go  on  pilgrimage,  ^^H 

for  80  his  lord  lost  his  services.     It  is  true  that  in  a  stat«  of  ^^H 

society  in  which  the  land  is  far  too  wide  for  its  inhabitants,  and  ^^H 

in  which  accordingly  the  wages  of  labour  may  be  said  to  be  paid  ^^H 

in  land,  such  a  state  of  dependence  may  be  compatible  with  ^^H 

'  In  one  entry  on  the  Pipe  IloU  of  Henry  I  they  leeni  to  be  treated  M  ^^H 

pMi  of  the  atock  upon  an  estate:   'Reatoldos  debet  £139  15*.  }('.  nuuiero,  ^^^| 

pro  defectu  oomitatni,  videlicet  in  annona,  etdomibue,  ct  grangiis,  et  uiolen-  ^^^| 

dinia,  et  piicarii>,  et  villaniB,  et  bordariia,  et  buria  et  babulcif  et  foeno ;'  |i.  1.  ^^H 

'  The  fifth  book  of  Glanvill  \»  devoted  to  the  queation  of  viUenage,  nr  the  ^^^| 

Htatueof  thenaftVui:  '  Omnia  catallacujuslibet  nativi  ita  intoUiguntnresBe  ^^^| 

in  poteatate  doinini  siii  quod  propriia  denariit  euia  versus  dominum  iiuum  a  ^^^| 

villeuagio  Be  rediiiiere  non  potcrit ;  ai  i|iiiB  vero  extraneua  eum  ad  liberandiim  ^^^| 

enteret  iuii  numinii,  pogact  quideui  per|>etuo  venua  dominum  suuui  <|ui  ^^^| 

cum  vvndiderat  se  in  statu  liburtatiH  tuorl ; '  ch.  5.    '  Aiicriptilii  qui  villani  ^^H 

dicunttir,  quibiu  non  est  liherum  oljutantibua  qoideni  doiitiniH  Riiitt  a  tiiii  ^^^H 

alattiH  conditione  disoedere;'  Dialogue  ile  .Scoccarii),  i.  10.     The  cliallela  of  ^^^| 

the  aacriptitii  might  be  eold  to  pay  their  lord'a  dobU,  liut  not  until  all  his  ^^^| 

own  aaleable  prD|ierty  had  boon  Bold  ;  and  in  caxe  of  a  .wutage,  those  of  the  ^^^| 

knights  holding  under  a  defaulting  lord  might  be  sold  aa  well  a«  those  of  ^^H 

■fe*  villein  ;  Ibid.  ii.  14.  ^^H 

H*  Kee  examples  in  Madox,  Formulare  Anglicanum,  pp.  416  aq.     None  of  ^^H 

^■am  however  Iwlong  di-tinclly  to  the  Norman  reigns,  ^^^| 

■  'VOL.                                                 U  h  ^^1 
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rowrfiYifwuiif  liuUtrj. 


add  taam  waal  uuLition .  bat  it  i<  ia 

Hidf  »  dcpaded  poritian.  aiul  kM  •  tewlctie}-  to  ttiU  tmxiimr 

degradatioB.    laddentaDy  hoverar  tt  i*  pnlMblc  tfaat  iLe  inflox 

of  XoraHA  iidau  belped  to  raise  tbe  Icwut  luak  uf  depeardent* 

ttt  aHhwg^  t^  free  oeorl  be«o<ar*  the  nUdn,  tbo  wrras  ni 

tkeov  di«a|H>ean  ahogctlier.     Nut  to  anticipate  beiv  tlie  furiLei 

eoaefamooa  vUch  atiD  lie  &r  ahead  of  lu,  it  may  be  said  tiial 

nader  the  Komtaa  Idqga  fscli  tiigbt  iadicatioiM  as  wo  fwiuw 

of  the  state  of  tbe  TiQetBa  aboir  them  to  hare  been  in  poaBeoiiiaa 

of  ocwridetaMe  KKial  prirOeges.     Tber  were  sa.it:  ■ 

aoo  af  their  faeoMi) :  they  had  a  remedy  against  tL..  

their  maitcn';   they  eoold,  if  they  choae  to  renuduce 

holdings  and  take  refnge  in  a  town,  become  :  •  cf  the 

guild,  and  there,  when  onclaiwed  for  a  year  _i .y,  obtai 

the  fall  rigbu  of  free  men ;  they  could  obtain  ntannmiarioii 

tbe  interTcntioo  of  tbe  Church,  which  alwars  proclaimed  the' 

libemtiaa  uf  tbe  rillein  to  be  a  work  uf  merit  on  tbe  part  of 

master.     But  it  by  no  mean*  followed  that  manamission  wi 

material  benefit,  if  thereby  the  newly  enfranchiaed  nuui  io«t 

title  to  be  maintained  on  bis  lord's  land,  and  must  forth' 

look  for  new  service  or  throw  hims«?lf  on  the  cboocea  of  war 

trsde.      Under  a  fairly  goud    lord,  under  a   mouasteey  or 

college,  tbe  vilk-iu  eujuyed  iinmimitied  aud  aecuiily  that  migl 

be  envied  by  bis  saperiora;  he  had  a  ready  tribunal  for 

wrongs,  a  voice  in  the  management  uf  biD  village  ;  bv  uigb' 

with  a  little  coutrivancu  redeem  bis  children  and  start  them  in 

higher  state  of  life.     His  lord  had  a  peremptory  claim  on  hii 

earuiugs,  but  liitt  lord  bad  a  lord  whose  claimn  on  liim  were  aa 

invaislible  if  not  as  legally  binding.     He  wiis  e:icludcd  froi 

juries  und  ussixes  tuucliing  prupci-ty,  bnt  by  that  e.xemptioD 

wna  freed  from  the  risk  of  engaging  in  quarrels  in  which  h< 

wiiuld  Ije  crusLecl  without  pity  by  the  mure  pjwcTful  ueiglibou 

oguiniit  whom  lie  might   liave  to  testify.     If  be  wns  withoul 

politicul  rights,  eo  were  aUo  tbe  great  majority  of  liiu  sa|icriors. 

'  'Alur<Hluiidr  C'hcutir>wur(Ir«diUtaanpataincIe40».|iru  ruiiici'^rrl-crAtu; 
I'ljw  Hull  ^1  Hen.  I.  i>.  $j.     TbM  luust  liuie  hixn  UU  owii  i  i 

Muiilt  ou  Aiiulber  uiui'*  tiUciu  wuuUl  Uul  i)*>a  bv«o  rt'iui u> 

Mcuiinu. 
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Tli«  few  lawH  of  the  Noriuuii  periud  do  uut  much  afl«vt  thi'  i.<i»i  d<iH 

villein.     Tht'  ^u))ric:lt<^<l  cburttT  of  William  the  (.'oii<|ueior  '  con-  viiuiin. 

Uiius  A  fomi  of  mauuini8«ioii  which  tieenu  to  he  uot  later  iu  J 

origin  than  the  reign  of  Henry  I ;  it  is  only  by  u  bold  iuferenco  I 

that  we  can  argue  from  the  woi-ds  of  thi'  chartiT  of  lleury  I  I 

tliut  the  villeins  came  within    the    proviaiou    that   tlie  burouB  I 

shuolcl  treiit  tlieir  men  na  the  lung  treated  the  barons.     The  I 

enfranchiitiiig  power  of  the  borough  or  the  guild  may  be  inferred,  I 

but  c&uuot  be  proved '.     The  restriction  imposed  by  the  Consti-  I 

tutions  of  Clarendon  on  the  ordination  of  the   rustics  seems  I 

to  imply  that  that  practice  kul  reached  a  point  at  which  it  was  I 

liable  to  be  abused''.      The  exclusion  of  the  villaui,  cotaeti,  and  I 

ferdingi,  of  mean  and  pour  persons,  from  the  judicial  duties  of 

the   shire-moot,  was  a    measure  which  common  prudence  and  I 

policy  alike  must  have  dictjited  '.      It  may  however  \yv.  doubted  I 

whether  the  word  villani  bad  duiiug  the  twelfth  century  fully  I 

acquired  the  meuniug  of  servitude  which  was  attached  to  it  by  I 

the  later  lawyers.  I 

'  Thinr|H',  Ancient  Lmmh,  p.  ii,^  :  'Si  qui  vero  velit  lervnui  ■uuid  libcrum  I 

bcere,  tnulat  euui  vicecomili  per  mauuin  dexterua  in  plvuo  cotuilKtii,  I 

I  (|uielinu  ilium  cluuare  livlml  k  ju),'»  i^ert'itutig  auAe  per  iuanuuiii<isi>.>noiii,  ct  I 

ostcndat  ci  liberas  viau   et  tnulat   illi  libera  nnua,  tcilicct    lanoeam  et  I 

gladtiiiii.  rleiuile  liber  homo  effidtur.'     In  the  Lejjea  Henrici  I  the  form  is  I 

Ihii .    '  Qui  Hrvom  niium  liberal  in  ecclekia,  vel  luercato,  vel  comitatn,  vel  I 

huntlreto,  ooraiu  teatibus  et  palaui  facial,  et  liberas  el  via«  et  portaa  con-  I 

•cribnl  apertaa,  el  lanceiun  el  gladium  vel  qoae  liberoruui  arma  (UUt,  iu  I 

maniboa  ei  ponat ; '   Hen.  I,  i  78.    Compare  the  act  of  mauumiaiiuii  in  I 

I  Bid.  Bamaey,  0.  39  (Gale,  p.  407). '  ul  in  quadrivio  porili  pergvrenl  quo-  I 

'  eanqae  voluiwent ; '  and  Grimm,  R.  .V.  p.  331.  I 

'  The  enfranchising  claoiio  in   the   fabricated  charter  of  William  the  I 

Conqueror  cannot  be  lafely  appealed  to  as  eridenco  nf  this  privilet^'e :  I 

'  Item  a  eervi  peniuuverint  aine  calumpnia  per  annum  et  diem  in  civitali-  I 

tius  uiietris  rel  in  bcir^  vel  niuro  vallatiii,  vel  in  cailrii  nostris,  a  die  ilia  I 

Uberi  cHiciantur  el  bbvri  a  ju(^>  ■erviiiiliH  suae  Bint  in  pcqwtuuin.'     Thia 

olauM  di>c«  not  ft|i|K*r  in  the  Ivegeii  Hriirici  I,  drawn  up  probably  liefiiru 

AA>.  1118:  but  tlie  privilege  was  granted  by  charter  durin);  that  r«i;jrn  to  ^^ 

(paJlicular  towns  ;  and  in  GUnvill  tt  time  the  principle  at  least  waii  recog-  ^H 

fiiaed.  ^H 

'  'Filii  niPticoniin  non  dobent  ordinari  abaque  aaaenau  domini  <i'  ^H 

tern  nati  dienwcuntur ; '  Const.  16;  Select  Cbarlon,  p.  140.    Thin  ^H 

I  lation  howvvfi'  is  by  no  means  {leculiar  to  Uiia  age  or  country  ;  •««  (lie  Ltu  ^^M 

lof  Charlen  the  l.ireal  in  Lal>li«  anil  t'<iii>iu-t,  ('oiiu   vii.  1061  ;  that  of  LcwU  ^H 

'  the  PiiMin,  ibid.  vii.  I4S0;  «ii<l  the  hav           '          '  nf  1171;.  H'l'l-  «•  '/JO-  ^H 

*  .S«*  Ihf  paMWfane  niioK'd  o'>ove,  [1.  4.                        Iri  tht  I'iiH)  KoU  of  31  J 

Hetay  II  Are  kcvoral  cmim  of  auieiceii.v..,..  .u.,-'>cd  for  plaaog  ruttici  on  ^^J 

juriea  and  aMixu :  Madux,  Hi*!.  E&cb.  p.  371;.  ^^M 

H  h  2  ^H 
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133.  Tbe  military  B.vstcin  of  the  Normans,  so  far  as  it  l«  con- 
U6ct«<d  with  their  doctrine  of  tenure,  ueetl  not  be  furtlver  dt*- 
cuBsed  here.  We  have  seen  that  the  distribiitiou  uf  tbe  Inoil 
into  knights'  fees  wits  n  gmdual  work,  which  wiie  not  cowpleted 
iu  Ihi'  rfigii  of  Henry  11.  When  therefore  Ordericua  Vitalis 
describes  the  regular  feudal  force  of  tbo  kingdom  aa  consistiiig 
of  sixty  thotiBftnd  knights,  to  whom  a  proper  provision  in  liuid 
Imd  been  assigued  by  the  Conqueror,  it  is  clear  that  iic  is  staUjig 
au  inference  drawn  from  some  calculatiouB  which  we  do  not 
IKi8Bes.<<,  unless,  as  seems  probable,  it  was  bused  on  a  misnndrr- 
standiiig  of  the  Domesday  Survey  '.  The  apparently  inexplicable 
diversities  iu  the  computation  of  the  acreage  of  the  hide,  the 
variation  of  the  number  of  hides  contained"  in  the  1  •■«, 

and  the  fact  that  the  system  of  assessment  by  kuiglii  ir- 

nishes  no  real  clue  to  the  numl>er  of  warriors  actually  producibltr, 
are  sufficient  reason  for  not  hazarding  a  conjectural  estimate. 
The  number  of  knights  who  could  be  brought  into  the  field  at 
once  was  by  no  means  large;  the  whole  number  funiiabed  by 
the  teuant.s-Ln-chief  from  the  ten  counties  south  of  the  Thames 
iind  Avon  was,  as  we  learn  from  tho  Liber  Niger,  only  8047 ': 
and  these   counties  probably  contained  a   fourth  part  of  lhi> 


■  Above,  p.  287.  It  'a  certain  that  even  tbe  offiouUt  of  tba  Bxoh«]a«r 
li»d  no  certain  ennipuUktion  of  the  number  of  knit,'hl«'  fees.  Alexandef 
Swerford,  the  original  cximpiler  of  the  Liber  Ruber  Seaccarii,  wh.^  wmio  in 
1 130,  telln  us  that  Ixingchamp  when  Chancellor  had  emleikv  lia 

tci  ascertain  it :   '  lUud  commune  verbum  in  ore  sin^nloriuii  nn 

ilivalgntutn  fatnum  rcputana  et  mirabile,  quod  in  rev'tii  -  '  '11 

Normaniinruui  lU-x  Willelnms  eerTitin  xxxii.  uiillia  u  : ;' 

Hunter,  Tliree  CataIo(^ucs,  p.  13.     Stephen  Segravo  h>s  .        iif 

of  Henry  III,  rerknue.l  32,000  as  the  nuralier  ;  Ann.  Burton,  p.  367.  'iTje 
oJciilation  uf  Higilcn  in  tho  PolychK>nii.;<iii,  lib.  i,  0.  49,  niakmi  the  wh<4fl 
niiMibcr  (>o,oi<;.  of  which  23,015  are  bcltl  by  the  religiono;  but  a*  he 
iuake«  the  pariah  churchei  45.COJ  in  number,  bia  calculation  ii  unlv  a 
nintrivancc  Up  rccmoilc  the  60.000  of  OrUt-rirun  with  tL.  il»r 

opinion.     From    Hi;/ilrn    tho   tt&tt^iurnt    i»   laltcii    bj  Ijo 

•  bniniuleeallol  Kiilugium  (vul.  ii.  p.  154' ;  from  Uiewitw -. ..  -~-  -.."en 

by  a  boat  uf  copyist* :  8elden  in  bi«  note»  on  Kortosciie  t|aot««  it  fpim  tli» 
Knlo^ani, 

'  I'rjir«i.n,  Karly  and  Middle  Agc»,  i.  37;  ;  Ii.  109,  496.  497.     Mr.  Pear- 
Mi'i  cinjivtiiro  lli»t  the  iiunilxr  of  33,000  rvallv  applied  lo  tho  KltUi^ 


and 
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i-alcuUlcd  ;»t  five  hidon  «icli,  *■■ 
iieirt,  wherevrr  it  i<  ini>il«,  i«  disii 
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population  of  Enj^jlnntl.  The  offiuinl  coinputBtimi,  on  wliicli  tile 
wutiige  was  levied,  ivckoiiwl  in  tho  iniddlfi  of  the  thirteenth 
century  32.000  knights'  fees,  but  tho  amount  of  money  iictUiiUy 
raised  by  Henry  II  on  this  account,  in  any  single  year,  Avas  very 
fur  from  conimeusui'ftte.  Ttie  exact  obligation  of  the  knight's 
s-ervioe  was  to  fumii-h  a  fully-armed  horseman  to  serve  at  his 
own  expense  for  forty  days  in  the  year.  Thia  service  was  not 
in  practice  limited  to  the  defence  of  the  country  in  wbich  the 
estate  liiy  ;  the  Nonniui  knights  .ser\'etl  the  Nonniin  king  both 
iu  England  and  abroad,  nor  did  the  question  of  foreign  service 
arise  durtug  this  period  of  our  history.  The  buron  led  his  own 
knights  under  his  own  bauner,  the  host  was  arranged  by  the 
constable  or  marshal  under  the  supreme  command  of  the  king  : 
the  knights  who  held  less  than  baronial  fees  imder  the  crown 
appeared  with  the  rc8t  of  the  forces  of  the  shires  under  tlie 
command  of  the  sheriffs.  The  infantry  must  have  been  furnished 
almost  entirely  by  the  more  ancient  fyrd  system,  or  by  mer- 
cenaries. It  18  howfver  improbable  that  anything  like  11  regular 
force  of  infantry  was  maintained  by  the  Norman  kings.  It  was 
enough,  after  the  jiaciiiciition  of  the  couutiy  by  the  Conqueror, 
that  a  force  of  knights  should  be  kept  together  for  such  hurried 
expeilitions  on  the  Welsh  or  Scottish  borders  as  received  the 
name  of  wai-a.  The  like  body  accompanied  the  kiug  in  his  visits 
to  Normandy.  Where  more  was  required,  as  was  the  case  in 
the  ftruggles  of  the  early  years  of  Henry  I,  recourse  was  liad  to 
the  native  population.  Every  free  man  was  sworn,  under  the 
injunction  of  the  Conqueror,  to  joui  in  the  defence  of  the  king, 
his  lands  and  bin  honour,  within  England  and  without ' :  nor 
w«E  any  fixed  }ieriod  for  such  service  defined  by  the  law  ;  although 
custom  must  have  restricted  the  demand  for  it  to  cases  iu  which 
the  kingdom  was  imptriUed  by  invasion,  and  must  have  liniit'.'d 
its  duration  according  to  the  provision  made  by  the  county  for 
the  force  it  furnialied.     The  oath  thus  taken  mu?t  have  legalised 
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Obligntiun  I 


^  '  F^i\tiiiiiiiu  vtiuii  ut  oniiiiii  liber  homn  fu«<l«>re  et  g«cnunentn  iiffinm<t, 
•  I  extra  Amilittui  WiUelmo  rpgi  Allele*  ««««  vnliint,  tc-rnu  tt 
I.  ills  oiiini  fidelilkte  cau  to  wrvore  ut  AUte  eum  cufMn  iniiuicui 

ilt'fuiiiierei'  Select  Chju^ers,  |>.  8j, 
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the  employment  of  English  troitps  for  the  wnr  in  M«in»  '"  ■ 
and  the  eummoue  iRSued  by  WilUnm  Rufos  to  tbv 
oliefliencp  to  which  20,000  foot-soldiers  wore  ftinK-';i    1 
l-roruim.      in  Normandy*.     Each  of  these  received  from  thr-- hue  ;i  - 
« 'hir*  for  ten  shilliogs,  which,  compared  with  the  tweuty  shilliuir- 
in  the  comity  of  Berks  were  pnid  to\rRrfls  the  expei> 
kuight,  for  two  mouths ',  may  perhaps  imply  that   i  . 
was  the  custoniary  period  of  service.     On  these  terms  then  i 
prol>a)jlc  that  thc^  English  foreea  which  assisted  Henry  agai 
of  o»  I{ol>ert  of  Belesme  were  collected  ;  and  although  the  long 

which  followed  gave  but  few  opportunitiet  for  the  king  to  de- 
mand the  fulfilment   of  the  obligiilion,  the  invasion   by 
David  in  11 38  found  the  Yorkshiremen  still  mindful  of^ 
duty  and  capable  of  discharging  it  successfully  '. 

But  there  can  he  little  doubt  that  for  the  N  ■■■■\n 

Henrj-  I,  and  for  tho  jwrtisan  warfare  which  de^<  agl 

under  Stephen,  mercenaries  were  brgely  employed.     In  1 
the  Conqueror's  army  raited  for  the  defence  ol'^'     '  '" 
Denmark  was  composed  of  '  soUdarii '','  footmen  .1 1 
lected  trom  nil  parte  of  France  and  Brittany  ;   and  after  the  firrt 
Crusade  the  hosts  of  veteran  adventurers  who  survived  ll 
jjilgrimage  were  at  tlie  disposal  of  Heniy  I.     The  mercena: 
drawn  by  him  from  Flanders  gave  Stephen  and  Matilda  a  pre- 
cedent for  a  practice  which  to  a  great  extent  indeed  economt 
the  blood  and  sinew  of  the  native  English,  but  yet  was  pi 
dnctivp  of  much  misery  and  great  irritation.     Tlie  rapacity 
1    "1  "if        '''*  P'*ii'"P9  created  in  the  people  an  intense  feeling  of  hat: 
i""^f^   and  one  of  the  most  populur  jinivisioTis  of  the  reform  car 
out  by  Henry  II  was  tlie  expulsion  of  these  plunderers, 
fact  that  each  of  these  three  sources  of  military  str.        ' 
feudal  array,  the  national  militia,  and  the  mercenary  > 
was  available  on  Ixith  sides  of  the  cluinnel,  placed  a  very  pow« 
ful  engine  of  warfare  in  the  king's  hand« ;   and  we  =1'  ' 
wr  proceed  that  among  the  very  first  steps  towards  a  : 
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tion  of  flic  national  unity  were  measures  which  forbade  the 

iroduction  of  mercenaries  into  England,  n  growing  reluctance, 

Iminating  in   a  positive  refusal,   on  the  port  of  the  feudal 

tenants  to  iight  the  king's  battles  abroad,  and  the  actual  cessia- 

.iou  of  any  attempt  to  use  the  English  free  population  fur  foreign 

fare. 

134.  This  sar%-ey  of  the  history  of  the  Norman  sovereigns, 

'liilst  it  furnishes  but  a  broken  outline  of  their  lulminintrative 

system  in  general,  suggests  questions  which  it  is  by  no  means 

ca.sy  to   answer.     How  far  was    the   machinery,  the  recorded 

facts  of  wiiich  have  been  hero  given,  the  national  system  of  the 

Xonnans  in  their  earlier  seats  1  how  far  was  it  a  mere  translation 

of  English  institutions  into  Nonnan  forms  !  how  far  was  it  the 

suit  of  a  combination  which  forced  both  elements  into  new 

vclopment*  I     What  was  purely  Norman,  what  was  purely 

English,  what  was  new  1  Tlie  opinions  of  lawyers  and  historians 

ve  widely  differed  on  this  j)oint ;    and  the  differences  seem  in 

ny  cases  traceable  rattier  to  the  mental  conMtitution  than  to 

the  political  or   national    prepossessions  of  the  writers.     One 

.uthority  insists  on  the  immemorial  antiquity  of  every  institu- 

n  the  origin  of  which  cannot  be  fixed  by  date ;   another  re- 

'nses  to  recognise  the  jwssible  existence  of  a  custom  liefore  it 

pears  definitely  in  contemixirary  records :  this  writer  regards 

le  common  features  of  the  two  sygtems  as  positive  proofs  that 

ir  one  is  derived  from  the  other  ;   that  refuses  to  receive  any 

cunt  of  analogy  as  proof  of  historical  connexion.     Thi-  refult 

has  been  on  the  one  hand  to  treat  the  Norman  system  of  govern- 

lent  as  an  entire  novelty,  and  on  the  other  to  reduce  its  influ- 

ces  to  the  merest  and  most  superficial  shades  of  change.     The 

jew  that  has  lieen  taken  in  the  earlier  chapters  of  tliis  book 

s  recngnised    to   the    fullest    extent   the    permanence  of  the 

nglo-Snxon  institutions,  and  under  each  head  of  the  present 

pter  Imtp  liern   noted  tlie  features  of  the  Norman  reigna 

'liich  appeared  really  strange  to  the  older  rule.     In  the  policy 

the  Conqueror  wc  have  tniced  the  existeiico  of  nn   idea  of 

combination,  of  dovetailing  or  welding  together  tlie  adminiatra- 

tivi*  framework  of  the  two  races.     In  taxation  the  Danegrld  i« 
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difitinotly  English,  tlip  feudal  iiid  is  rliKtinrtly  Norninn  :  Willinin 
mnintained  Iwlh.  In  k'giil  procedure  the  hundred-moot  luid 
the  shire-moot  ore  English,  the  custom  of  trial  by  battle  is  | 
Norman  ;  in  militarj'  organisfttion  the  f)Td  is  Anglo-Saxon,  the 
knight-service  is  Norman  :  in  each  case  the  Conqueror  intro- 
duced the  one  vritfaout  aboliishing  the  other.  This  principti?  was 
dictated  in  the  first  instance  by  the  necessity  of  providing  in- 
stitutions i'ur  two  distinct  uutioualities,  and  was  pei-petuated  as 
the  nationalities  coalesced,  because  it  fui-uished  the  king  with 
a  power  of  holding  tlip  balajice  of  the  kingdom  with  n  firm  pur- 
pose of  strong  government.  Just  n.s  the  nationalities  combined 
to  produce  one  nation  strengthened  in  character  and  polity  by 
the  union,  so  the  combination  of  the  institutions  produced  a 
new  gi'owth  in  which,  whilst  much  that  is  old  can  be  detected, 
tJiere  is  much  else  that  could  not  have  existed  but  for  the  com- 
bination. The  increase  of  official  records  in  the  reigus  of 
Henry  II  and  his  sous  enables  us  to  trace  this  influence  more 
accurately  as  wc  advance.  But  there  are  some  points  which 
demand  notice  nt  our  present  stage  of  inquiry. 

We  have  considered  the  leading  principle  of  the  system  of 
tlie  Conquest  to  be  the  combination  of  the  strongest  part  of  the 
Norman  system  with  tJie  strongest  part  of  the  early  English 
systi-ni  ;  tiie  nmintenance  of  the  local  and  provincial  machinery 
of  the  latter  with  the  central  and  sovereign  authority  character- 
of  the  former.  T!ie  most  importiint  parts  of  the  central- 
ising Bj'stein  of  the  Nonnau  kings  are  the  Curia  Regis  and 
Exchequer ;  ivnd  here  the  most  opposite  opinions  have  been 
put  forth  for  many  years  wth  the  utmost  confidence.  The 
Curia  Regis  has  been  regarded  as  the  simple  i-eproductiou  in 
conquered  England  of  the  Curia  Ducis  of  Normandy ',  which 
again  was  a  ropruduction  of  the  court  of  the  Karoling  kings  of 
the  West  Franks  as  it  existed  under  Charles  the  Simple  when 
he  bestowed  Noniiandy  on  RoUo.  From  another  point  of  view 
it  is  represented  merely  as  the  English  court  of  Edward  the 
Confessor,  the   small  witcnageraot  of  the  Anglo-Saxon   kings, 

ii  Entsteliiing  der  Schwurgeriofat,  Mid  tUto  in  Holtaen- 
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which  has  under  the  influence  of  feudnl  ideas  siintained  n  clmii^^c 
rniher  iioniiiuil  than  constitiitionul,  luid  which  gruduttlly  tends 
til  devolve  upon  the  king  and  his  more  ininiediate  huui^ehold 
the  central  iidminist  ration  of  juatice  in  cases  calling  for  such 
administration.  From  another  j»oint  the  whole  centnil  ad- 
minis'tfntioii  is  viewed  as  the  operutiDn  of  the  personal  omni- 
potence of  tl)e  king  as  conqueror  and  suprcnie  administrator'. 
Each  uf  tlicae  theories  contains  a  great  truth :  Uic  Nonnan 
kings  were  dcsjwtic  in  fact;  their  highest  attempts  at  organised 
government  advance  in  the  direction  of  law  no  further  tlmn 
that  stage  which  has  heen  more  tlian  once  descrihed  as  the  stage 
of  routine.  The  system  of  routine  hy  which  tliey  worked  was 
primarily  the  system  on  wliich  they  had  governed  Normandy ; 
the  court  of  the  duke  was  reproduced  in  principle,  as  it  was  in 
the  persons  who  constituted  it,  in  the  court  of  the  king.  The 
English  adminii^tratiTe  system  was  also  so  fur  advanced  under 
Edward  tlie  Confessor  that  the  tmiisformation  of  the  ancient 
witenagemot  into  the  great  court  and  council  was — after  the 
great  change  of  actors  caused  by  the  substitution  of  Norman  for 
native  lonls  an<l  prektes — possible  without  any  .still  more 
violent  innovation.  But  there  are  other  &ct«  to  be  considered 
liesides  theories  conceived  a  jyriori.  We  possess  a  large  stock 
of  Anglo-Saxon  records  ;  laws  and  charters  which  shed  a  great 
deal  uf  broken  light  on  every  department  of  the  life  of  our 
forefathers.  The  constitutional  history  of  Normandy,  and  the 
■  legal  history  of  the  whole  of  that  kingdom  of  which  Normandy 
a  nominal  province,  is,  during  the  century  and  a  half  that 
intervenes  Ijetween  the  extinction  of  the  Karolingian  power  and 
the  reign  of  Lewis  VI,  illustrated  only  in  a  vei"y  slight  degree 
by  fmgmenta  of  legislation  and  scattered  charters.  Tlie  most 
ancient  text-liooks  of  Nonnan  law  are  later  tlian  the  reign  of 
Henry  II,  both  in  composition  and  in  niiiteriuls  ■'.     No  one  at 


Eknient  i 
txiitit  in 


HoMlUnei 
•if  N'oniiiinl 
ii't'iinl'. 


'  Gneut,  Wrw&ltungtr.  i.  118  sq. 

•  Branocr,  in  an  Excuroua  cont.une<l  in  bl«  work,  Das  Angloniirman- 
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7»niuui  Ixw.     Tlicne  are  to  he  found  in  two  Imnki :  fj)  Stu'.iitn  et  couiiue- 
_   iitioeD  Xurmauniae,  printed  in  French  by  MaruJKr  in  tun  EtabliawMiiKnti 
~*t  (.'oaiumiM,  A«9ife«  et  Arr£ta  de  I'Ecliiqaler  de  Nunuiuidie  (pAria,  1839) ; 
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the  present  day  would  contend  that  the  legal  reforms  of  Henry 
were  drawn  from  the  Grand  Coutumier  of  Normandy,  any  raof 
than  tliat  they  were  the  result  of  the  lessons  of  his  great-uncle 
King  David  of  Scotland.    Yet  it  would  be  almost  as  rash  to  main- 
tain that  the  similarities  of  Nomiau  and  later  English  law  are  to 
be  ascribi'd  solely  to  the  fact  that  both  wei'e  developed  unde 
force  of  Henry  I  and  under  the  genius  of  Honry  II.     If. 
we  ascribe  to  Norman  sources  all  that  is  Karolingiou  in 
measures  of  the   Norman  and  Angevin  kings,  we  are  under- 
rating the  probable  and   almost  demonstrable  influence  which 
the  association  of  the  West-Saxon  dj-nasty  with  the  Knroliug, 
Saxon,  and  Frnnconian  courts  must  have  produced  on  nati«^| 
custom.     Under  the  circumstances  it  might  seem   almost  tb^' 
safest  plnu  to  abstain  from  attempting  o  conclusion.     But  this 
is  scarcely  possible. 

The   regular  action  ol    the  central   jxiwer  of  the   kingdo 
liecoraes  known  to  U8,  as  we  have  seen,  first  in  the  proceedir 
of  the  Exche(iuor.     The  English  Exchequer  npjwnrs  first  car 
in  the  rfign  of  Heniy  I :  the  Norman  Exchequer  appears  fir 
Tinder  Henry  II.     There  is  nothing  in  the  name  to  determine 
whether  it  was  originally  given  to  the  court  in  England  or  in 
Normandy.    Tlie  iiietli(xl  of  accounting  in  the  English  Exchequer 
is  Imsed  on  the  English   coinage,  that  of  the  Norman  on  the 
Frencli  ;    both   England  and   Normandy  must  have  had  fis 
audits  long  before  the  Conquest ;  the  systems  of  account,  alma 
all  the  processes  of  the  two  courts,  are  different.    Yet  the  res 
have  necessarily  a  resemblance ;    the  officers  of  the  one  we 
occasionallv  trained  in  the  work  of  the  other,  and  when  refon 
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and  in  Latin  l)y  Wamkonig  in  the  Slaatu-  iind  Rechti-Grachichte,  Tol.  | 
This  compilation,  as  Brnnncr  nhowi,  oontains  two  works,  (o)  ■  Tractatt 
(le  brenliuB  ct  rccognitionibus,  drawn  up  »oon  after  I  Jl8 ;  and  (B)  a  ^ 
nnciennc  coatume  de  Normandie,  which  belon^pi  to  the  juBticiomhip 
William  File-Ralph,  about  1190-1100.     (2)  The  second  book  i>  the  Gr 
Cofltuinier  of  Normandy,  the  older  form  of  which  appearx  to  be  the  LatI 
SoDuna  de  legibni  coiisuetudin um  Nnrtnanniae,  which  !■  found  in  J.  P.  i 
Ludewig's  Reliquiae  tlaiiuAcriptorum,  vol.  vii.  pp.  149-41S.     The  date  1 
this  work,  which  Bninncr  shown  to  be  an  original  composition,  and  a 
founded  on  the   preceding,  an  Wamkonig   and   Marnier  (uppuaed,   fa] 
between  IJ70  and  1375.     Brnnner'a  arguinenta  on  the  Inqnest  by  Ji 
are  taken  from  charters  of  much  earlier  date. 
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were  needed  in  the  one,  a  c-linnge  of  administmtora  was  easy; 
the  Treasury  of  Caen  could  lend  an  iiblwt  to  the  Exchequer  of 
Westminster,  or  the  Exchequer  of  Westrainster  could  lend  a 
baron  to  revise  the  accounts  of  Caen.  The  some  exigencies,  so 
long  as  the  rulers  of  Eiifjlaud  and  Normandy  were  the  same, 
■would  be  met  by  much  the  same  measures.  There  is  no 
evidence  but  thnt  of  traditiun  for  deriving  the  Enfrlish  Ex- 
chequer from  Normandy  :  there  ia  far  more  antecedent  prob- 
ability that  whatever  the  Norman  Exchequer  has  in  common 
with  the  English  was  derived  from  the  latter.  Yet  the  English 
ExchecjuLT  was  organised  by  Norman  ministers :  the  Domesday 
Survey  was  carried  out  by  Normans :  Ranulf  Flam  bard  and  Roger 
of  Salisbury  were  both  natives  of  the  neighbourhood  of  Caen. 
If  there  is  no  Norman  roll  of  the  reign  of  Henry  I,  there  is  but 
one  English  roll:  in  the  latter  case  all  but  one  have  perished, 
BO  that  no  one  can  safely  maintain  that  in  the  former  case  none 
ever  existed.  Yet  at  the  time  at  which  the  English  fiscal  system 
was  developed,  during^he  reign  of  William  Rufus  and  in  the 
early  years  of  Henry  I.  the  two  countries  were  not  under  the 
same  ruler. 

The  conclusion  seems  to  depend  on  a  balance  of  probabilities : 
it  is  most  proliable  tlmt  in  hoih  cnuiitries  tiere  was  a  fiscal  court 
or  audit,  that  the  two  were  devclopi-d  and  more  fully  organised 
nnder  the  same  superintendence,  and  each  may  have  borrowed 
from  the  other :  but  there  is  no  historical  proof,  and  no  histori- 
cal necessity  to  assume,  that  the  one  was  an  offshoot  of  a  trans- 
plantation of  the  other.  The  importance  of  the  name  is  only 
secondarj'  ;  it  matters  little  whether  the  chequered  cloth  were 
first  used  at  Westmintter  or  at  Caen.  It  appears  cnly  in  those 
countries  which  are  connected  with  Normandy  after  the  Con- 
quest and  with  the  Norman  kings  of  England,  so  that  from  this 
point  of  view  the  English  origin  seems  most  probable. 

The  hi.story  of  the  Curia  Regis,  in  its  judicial  aspect,  is,  as 
we  have  seen,  even  more  complicated.  Tlie  Anglo-Saxon  kings 
heard  cau.ses  in  person :  the  jndijmpnt  of  the  king  was  the  lai^t 
resort  of  the  litigant  who  had  failed  to  obtain  justice  in  the  hun- 
dred and  the  shire.     He  had  also  a  court  in  which  the  disputes 
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of  hi«  immediate  depeiidcntti  were  settled,  the  '  thanint^nMum*-^ 

gemot,'  the  existence  uf  which  is  proved,  hut  no  raorr  tkiAJi  itt ' 

existence '.     The  Norman  dakc  had  his  feudal  court  of  itmwIs 

like  every  other  feudal  lord,  i»nd  ii  tribunal  of  ^lupreioe  j(idi«»- 

ture  which  may  or  may  not  have  heen  personnllj  identical  will 

the  court  of  Tassals.     The  royal  Judicature  in  En^rlaitd  van 

tie  reigns  of  the  Conqueror  nud  William  Rufua  e.\ 

l)y  the  king  or  justiciai'  iu  person  on  the  great  f.  •  i"  liy j 

special  commiasion   in  the  shire-moot.     The  question   Umo 

this,  Wm  the  Curia   Regis  as  developed   uniler  Ui*nrjr  I  tbil 

Curiu  Ducis  of  Normandy  t  or  was  it  ttie  king  hinuolf  aetiag  i 

judge  witli  the  council  of  his  witau  or  n  portion  of  thea  t 

was  it  not  rather  a  tribunal  in  a  stage  of  growtli,    ■ 

from  a  combluatiuu  of  the  two  older  systems,  and  t'. 

Itecome  something  very  different  from  either  1 

Tlie  report  of  the  court  held  on  Bishop  William  of  S.  Caril 

nfter  the  reliellion  of  1088  ',  supplies  us  with  convincing 

that  the  last  is  the  true  account  of  the  matter.     The  l>i»liop  hail 

joined  in  the  conspiracy  of  the  earls  during  Lent  1088  ;  and  th«i| 

king's  officers  had  on  the  isth  of  Murcli  seized  hisestntrs  ;  h*] 

demanded  restitution ;  the  king  insirted  that  he  should  purgal 

himself  of  his  treason.     The  bishop  pk-aded  his  right  to  be  tried  i 

OS  a  bishop,  but  offi-red  to  defend  himself  from  the  cliarjiv  ofj 

having  broken  his  oath  of  fealty.    The  paities  met  on  the  and  1 

November  at  Sidisbury,  where  all  the  bishops,  cnrU,  l«roiM,  and] 

royal  officers   assembled.     Ijunfrnnu   refused  to   listen   to   tltaJ 

bishop's  plea,  and  he  was  appealed  of  treason  by  Hngh  drl 

Beaumont  on  the  king's  part.     After  much  delllKTHtion,  every 

stage  of  which  is  recordetl,  the  bishop  still  iiucieting  on  hial 

right ',  Lanfmnc  dechires  thAt  he  must  first  answer  the  kii^«] 

'  Altovii,  p.  aoj,  not*  I. 
'  '  Do  iiijiisln  vcuwinni;  Wi'llelmi  I'pifioopi  primi ; '  printed  fint  liy  Bedford  j 
in  an  ap|>«ndix  to  liii  oiUtiou  of  Simron  of  Durham,  pp.  343-^75 ;  uhl  ] 
nflcrwuua  in  the  M<>niksllc<iit,  vnl.  i.  pp.  }44-)50. 

At  one  point  Ihv  linalicipof  Durham  iiaenlout  nf  o<it>rt  whil*t  lb*  h«rtiiia  ' 
! her  he  «li<inlil  \>e  r>*«toreil  to  liia  poaneasion*  i>r  iUH|iiit  liiiiuvif 
U     Tlin  •roliMjliop  of  York  *tat<w  th*  rr«nU  ivf  tin-  ivimQ). 
mine  *|  '  '   jtiinua  nootor  urel:'  '   arl*  , 


J.l 

t<.  I 

Uli 

vuliia  juilicnl  qu<><) 

feodo  rcvuiUat; '  Ik-. 


tiinua  nootor  nirl:' 


■  in> 
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demand :  '  We  are  not  judging  you  In  the  matter  of  your 
biRhopric  Imt  of  your  fee,  and  bo  we  judged  the  l)i»hop  of 
Bjiyeux  before  the  king's  father  concerning  liis  fee  :  nor  did  the 
kuig  iu  that  plea  call  him  bishop,  but  brother  and  earl '.' 
The  bishop  struggles  ngiiiiigt  tlus  imd  iipiwala  to  Rome.  The 
couit  then  doliljci-ates  on  the  »enteia-e,  whicii  is  tiually  pro- 
nounced by  Hugh  de  Beaumont,  in  the  name  of  the  king's  court 
nnd  the  bnrons ' :  ns  the  bishop  will  not  answer  the  charge 
brought  iigaiuHt  him,  he  forfeits  his  fee.  Ultimately  he  spends 
three  years  in  exile.  The  rexjord  is  drawn  up  by  a  friend  of  the 
bishop,  and  is  very  long ;  but  these  detiiils  are  Bufficit.'nt  to 
prove  that  the  court  in  which  the  trial  was  held  was  the  witeuu- 
gemot  acting  as  a  feudal  court  of  peers. 

The  Curia  Regis  of  Heury  I  was  a  regulated  and  modified 
form  of  that  of  "William  Rufus,  as  that  of  Henrj'  II  was  an 
organised  development  of  that  of  Henry  I.  The  trial  of  Henry 
of  Essex  eai'ly  in  the  reign  of  Henry  11,  and  that  of  Roliert 
of  Belesme  in  the  reign  of  Henry  I,  are  links  in  a  series 
which  proves  the  fundamental  identity  of  the  earliest  and  latest 
forms. 

But  although  we  may  assert  an  English  element  in  the  Curia 
Regis,  and  confidently  deny  its  exclusively  Norman  origin,  it 
must  Iw  granted  that  very  much  of  the  new  forma  of  process 
was  foreign.  Wlicther  Lanfmnc  brought  it  from  Pavia,  or 
William  inherited  it  from  the  Norman  dukes,  we  can  scarcely 
on  exbting  evidence  decide.  Laufranu  liad  been  an  eminent 
lawyer'  before  he  became  u  monk,  and  his  Norman  home  at 

'  '  Nob  non  de  epiacopio,  aed  de  too  te  feodo  jadicamoi,  et  hoc  uiodo 
ju^okviniiu  Bajocenaem  epiaoopuni  ante  patreui  hujns  regis  de  feodo  sDu ; 
Dvc  m  vocabat  eum  epucopum  in  placilo  illo,  ted  fratrem  et  comilatn ; 
p  361. 

*  '  Iiiimine  epiioope,  regii  curia  et  baroneti  i«ti  vobia  pro  jiuto  judicani, 
ijuandu  till!  vo«  reitpoudere  n'Hi  vultis  de  hiia  de  qiiibua  vus  |H>r  me  appcl- 
Uvit,  nt'l  de  pL-uhto  auo  invitatia  eum  Roiiiam,  i|uim1  vot  fetjdiim  vextrum 
indo  ffiri«fiu'itiii.'  The  hishnp  dmnttrs  :  H"(:;h  »n«wen,  'K^ni  et  comparea 
mcl  pMi  :"''-■ 

'  '  N  viutiii 

;  -    mnrem    intcntiunu    1.  .>)icit.     Ait 

■  I  I  inf's  advertantei  in  «<  m  fiwjuenicr 

taviti  tutTonte  facaudia  appodtc  dicvodo  amin  aupcraTil.     In  ipea  aetate 
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^lldiotiuo 
uf  Frank 


tunanuit 

JiuUealnR 

aad«r 

AUnd: 


aud  unit' I 
the  NunuMU 


Caen  ww  Uw  ceatnl  M»t  of  tUe  du«al  admrnbtratlou.     ii<iwe« 
tbrr  verv  iutruduced,  the  great  ilcwlupninit  of  Uie  •;*4«ja 

writti,  aud  enpecullr  \he  custom  of  inqaeat  \iy  «wtNm 
cogiiitorf,  nr«  features  of  Norimm  jurieprudciKf  whicL 
be  traced  ultimately  to  Karalin^aii  usage.  The  jmtri 
vi»itatiou»  of  the  royal  judges,  which  uudcr  Uenrr  It 
ijitu  a  r^olar  »«tem  of  judicial  eyres,  are  tem  cc 
Normiiu.  They  tunr  ns  tut  expedient  of  gurenuaetit  be  uf 
liugiaia  origiu ;  but  the  lustoricid  cotuicxioa  betweeu  tb<>  jndj 
uf  Henry  I  itud  those  of  Charle«  the  Qnmt  tuay  be  ir»ced 
perhaps  with  as  niudi  prulmbility  ou  English  aa  nu  Norauui 
ground'.  If  the  Cupitulnries  of  Chiu-les  tlie  Bald  inclade  tb« 
territory  which  was  afttrwarda  Normandy  in  the  phui  for  iW 
operation  of  the  imperial  nUati,  thvre  is  sufficient  crideivco  that 
measure  of  the  same  sort  wan  taken  in  Eugl^tnd  as  isrly  a*  t 
davM  of  Alfred.  But  in  this  point  as  well  ae  in  the  utliera  it 
{eem«  far  moie  natural  to  8up}>ose  that  similar  circumstesi 
EU).'ge8ted  bimilar  iustituUoun,  than  that  the  latter  were 
cally  connected.  The  judicial  visitation:)  of  (he  ; 
nciirj-  I  were  really  rather  circuits  of  thu  royul  oHil' 
rpecial  commisidons.  The  speciid  coiumioaious  of  the  Xonnaii 
jieriod,  such  an  wa»  tie  tribuuid  at  Pemii-'ndeii,  already  more 
tiiau  ouce  referred  to,  wrn-,  as  we  luive  m^ii,  utteuijitii  to  enm- 
bine  the  iuquisitoriol  ))nM:e«s  of  tlie  Norman  Curia  with 
local  muchincry  of  the  .\ijglo-Suxou  nhire. 

Much  of  the  uomencluturt-  uf  tlie  Nurmau  «Tstem  is  of  coi 


'4 


Mintentia*   pr- -     — vtuit   i|niM  gnt»nt«r  jaruMriti,   »at   judicia 

praaturea  d^ :  t«b«nt ; '  Onl.  Vit.  tv.  c.  6. 

'  Lappealji   _.  'rpt,  Ui.  |i.  4.     Th«  uri^uuaut  uf  Urutmcr  .Seliw 

({orichl,  pp.  15J  m\.\  tor  tliu  priority  nf  the  itiiirnuil  juallcea  uf   ' 
lo  iIkum-  of  Knglaml  will  Kurcely  be  rripinlei!  .i»  eonviniini;     Tli 
Ui  tliv  '  Auc'icut  CinUini  <"f  Nnniiamlv,'  " 
of  the  twelfth  ocnttuv.  frit  prujf  ihat    1 
•will  11  liAMUs  or  kni^'hla  lielil  aitixcd  iu  ex  n  .^ 
cwrlinr  lUuii   Uiv  jiiiliciiil   n-foniiii   uf  Hi'iir^    >  1   lb*] 

cxtniiiiii ;  Mnd  Uie  <t'«-"""'»'»-"v  •  t" ''■"  ^t-    ■ 

tlio  Htruii^'flt  prt'l 

NnruiaaUy  a*  lio  s>  ' 

hiiwpvcr  III  llic  Iciwi  il' 

•ripiuipat  <if  Ilia  buuk,  v  '  i^liailJ 

Inijuaal  liy  Jury  fruuj  tlii-  k»i..1mi,'i.iii  Jo/nfiii:, 
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French ;  and  the  influence  of  the  nomenclature  in  modifying  xew  nvmen- 
the  character  of  the  offices  and  processes  which  it  denotes  must  Um  Normui 
always  be  allowed  for.     The  terms  justiciar,  account,  feoffment,  S^^niiva  ' 
amercement,  forfeiture,  tallage,  homage,  chattels,  atsLze,  seisin,  x^^m- 
summons,  and  innumerable  others  are  derived  from  the  Xorman  '*"'"'*^ 
usage  of  Latin  as  the  language  of  records ;    and  the   Latin 
of  the  Norman  charters  is  not  the  Latin  of  the  Anglo- Saxon 
charters'.     The    rtoiy  that    William    the  Conqueror    forbade 
the  use  of  the  native  tongue  in  the  courts  of  law,  notwith- 
standing the  high  authority  of  the  fourteenth-century  schoolman 
on  which  it  rests,  is  no  doubt  a  fabrication  '  ;  the  popular  courts 
transacted  their  business  in  English,  and  the  kings  issued  their 
charters  in  English  as  well  as  Latin.     Richard  I  is  the  first  The  Un- 
king of  whom  no  English  document  is  preserved  ',  and  our  first  i«^ 
French  record  belongs  to  the  reign  of  John.     But  by  far  the 
great  majority  of  the  writs  and  other  legal  records  must  have 
been  kept  in  Latin,  as  those  of  the  Exchequer  certainly  were. 
The  question  then,  su  far  as  it  is  of  significance  at  all,  concerns 
the  thing  rather  than  the  name:  it  will  be  found  on  careful 
examination  that  very  many  of  the  Xurmau-Latin  names  are 
merely  tran£lations  of  the  Anglo-Saxon,  not  into  the  correspond- 
ing dialectic  forms,  but  into  the  forms  which  represented  the 
ideas  which  to  the  Norman  mind  they  most  nearly  resembled. 
The  Norman  translated  the  word  shire,  not  bv  sectio  or  even  N'umuo 
provmcia,  but  by  comitatus ;  the  word  scir-gerefo,  not  by  prae-  of  Ed^UiOi 
poeitus  provinciae,  but  by  vicecomes ;    the  gemot  is  far  more 
frequently  the  curia  than  the  ccnventus :  the  mifaericordia  and 

'  Madf>z.  Hi>t.  Ezcb.  p.  117. 

'  '  NuTaat  hut<>riAe  qa>xl  cuui  WUlelmas  dux  N'<«ta>iUKiniiii  Rgaaiu 
\  ng<i»f  cmqauiTiiKt,  delit<er»vit  quomodo  lini^aam  Skxonicam  {«■«<  dc- 
■tmue,  et  Ao^'Iiuu  et  NdnnacniAm  in  idioiukte  C(tDCoriaj«;  et  idc>j 
onUnarit  qaod  uollo*  in  cari»  re^Ii  placttarc:  niii  in  GaIuoi,  t\  itoniu 
qaod  poer  qai.ibet  {o^ceii'l  .;*  tA  Ltlera*  xl'iisoen::  tj»'i---ar;  «t  pe;  OalZicuii 
Lkti&am,  qiuc  duo  uiwi'ie  h'Ait:  •^bfttrrau'.^ir ; '  K->c«r:  H  '.'*.  :  .-b.  !  2~^■'y. .  '-^ 
hii  lectures  oti  tlie  IV»k  of  Wi«rir>u.,  X-zt.'..  r,. ;  e\Vrl  tv  ^«li«:i  in  idi  :..''.«< 
un  Fottcacoe.  See  vx<  Forvacie,  de  LAa'iibof,  k£.,  cL.  ^.  Thx  Kzih-jr.:-. 
of  the  peeod'i-lD^lf  'a  m<yn:.jn*. 

'  The  Engl'di  gnau  of  .Stephen  uA  Henry  11  v>  Cttiertzry.  »nd  »I^.. 
to  S.  Paul's,  are  itiU  pneenred.  Sse  M  'A.  Axl,-!.  i  i  i  1  :  M».  Lambe-Ji  1212: 
HickM^ Tbeaumu,  pncf.  p.  xvi.  T-t  h-i  Kret--ii  lire  rd  i»  >  c&^r-.cr  -.i 
1115  «f  Stapbca  Laa^vD,  prc*trt-ed  on  tLe  Charier  UmZ-.  p.  :o>>. 
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amercement  have  their  exact  corrclativeg  in  the  Anglo-f 
laws.  The  proper  feudal  terminology  stands  on  n  diffe 
footing  :  the  ootli  of  fealty  in  Norman  law  was  different 
matter  and  form  from  the  Anglo-Saxon  hyld-ath  ;  the  he: 
was  not  the  relief;  the  tallage  rested  ou  a  different  princi 
from  the  Danegeld ;  yet  under  the  combining  process  that 
necessary  to  the  Norman  king,  the  one  might  be  prudeni 
taken  to  represent  the  other,  the  obligation  and  the  burden 
being  much  the  same  under  either  name.  The  analogy  of  the 
changes  introduced  by  S.  Osmund  into  the  liturgy  of  the  Chun 
may  suffice  to  show  how  greatly,  under  the  circumstances  of 
Conquest,  such  innovations  are  magnified  in  the  popular  esti 
tion :  the  mere  revision  of  the  service-books  is  represented 
the  introduction  of  a  now  rite ;  the  institution  of  a  new  cau< 
provokes  a  monastic  revolution.  The  fact,  however,  that  the 
Norman  influences  introduced  at  the  Conquest  are  so  lial 
to  be  exaggerated  if  they  are  judged  on  a  superficial  viei 
must  not  lead  us  to  underrate  them.  They  were  strong 
penetrating  rather  than  ostentatiuusly  prominent.  The  care; 
study  of  the  iustitutiuus  of  this  period  reveals  the  fact  that 
only  in  England  but  in  Normandy  it  was  a  season  of  gro' 
and  transition  ;  and  it  is  far  more  consonant  with  historic 
probability  to  suppose  that  the  development  of  two  stAtes  eo 
closely  connected  jiroceeded,  if  not  by  the  same,  still  by  eqaal 
steps,  than  that  the  one  Ixirrowed  its  whole  polity  from  the 
other:  for  that  England  in  the  twelfth  century  continued  to 
borrow  from  Normandy  the  system  of  the  tenth,  whilst  Nor- 
mandy remained  stationaiy,  neither  developing  her  own  nor 
imitating  her  neighbour's  growth,  seems  altogether  inconoeivable. 
The  absence  of  records  throws  us  Iwick  upon  hyjwthesis,  but  no 
Sound  criticism  will  allow  us  to  see  in  tlie  Norman  Coiitumier 
of  the  tliirteenth  century  \\w  model  of  the  legal  measures  tal 
in  England  by  the  Conqueror  and  his  sous. 

The  conclusion  that  is  suggested  by  the  survey  of  the 
ministrative  machinery  of  the  period  corresponds  almost  exactly 
with  that  which  is  drawn  from  the  political  history.     The  royi 
policy  is  a  policy  of  combination,  whereby  the  strongest 
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:  dements  in  two  nations  were  so  onited  as  to  sapport  one 
1  and  irruipcHisible  lord ;  the  alliance  between  the  king 
and  tbe  EngUah  ii>  reflected  iu  the  measures  taken  to  strengthen 
tW  Curia  Begis  and  to  protect  the  popnl&r  courts.  It  is  the 
first  stage  in  the  process  of  amalgamation ;  a  process  which 
Heniy  I  probably  never  contemplated  as  possible,  bnt  which 
Stephen's  reign  with  all  its  troubles  helped  to  begin,  and 
idiich  that  of  Henry  11  made  practically  safe.  The  age  of 
roatioe  dependent  on  the  will  of  a  despot  passes  by  almost  per- 
oeptihle  stages  into  the  age  of  law  secured  by  the  organisation 
of  a  people  which  has  begun  at  least  to  realise  its  unity 
and  identitT. 
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HENRY     II     ANIl     HIS     SONS. 

135.  General  features  of  tlie  period. — 130.  Henry  II,  liu  chanctcr  and 
Irainiiig. — 137.  Ilia  accession  and  first  ineomirca.— 13S.  Tlie  year*  1158- 
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1171-1173. — 144.  The  rebellion  of  1173-4. — 14.1.  RefomiB  after  the  re- ( 
hellion. — 140.  I.jitter  years  of  Henry  II. — 14  7.  Summary  of  the  reign. 
— 148.  Richard    I. — 140.   William    Longchamp. — 150.  Adminiitration 
Walter  of  C^utancea  and  Hubert  Waller. — 151.    Accession  of  ,Iuhn. —  I 
152.  Ijoss  of  Normandy. — 158.  Quanel  vrith  the  Church. — 1,'>4.  Qiiarrelj 
with  the  barona. — 166.  The  Rreat  Chiirter, 
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135.  The  sixty  years  tluit  followed  the   death  of  Stephen 
comprise  a  period  of  English  history  which  has  a  special  iiii-  ^^ 
portance,     It   is   a   period   of  constnnt   growth,  although  tha^f 
growth  ia  fur  fi-om  being  regular  or  uniform.     The  chain  of  ^' 
events  that  connects  the  peace  of  Wallingford  and  the  charter 
of  Runnymede  is  traceable  link  by  link.     The  nation  which 
at  the  beginning  of  the  jieriwl  is  scarcely  conscious  of  its  unity, 
is  able,  at  thf  end  of  it,  to  state  its  claims  to  civil  liberty  uud 
self-govenimeut  us  a  coherent  organised  society.     Norman  ondl 
EngliBhniau  are  now  one,  with  a  far  more  real  identity  than  was! 
produced  by  joint  ownership  of  tiie  luud  or  joint  subjection  toj 
one  sovereign.     England  has  l^eeu    enabled,  by  the  fortunato.! 
incnpucity  of  John,  to  cut  herself  froe  from  Normandy ;  and  the 
division  of  interest  bctweon  the  two  races  has  ceased.     The 
royal  power  lias  curbed  the  feudal  spirit  and  reduced  the  syst^en 
to  il9  proper  insignificance.     The  royal  power,  having  reached 


Henry  JI. 

ifs  elimax.  lias  forcpd  on  the  people  trained  iinrler  it  the  know- 
ledge that  it  in  itH  turn  must  be  curbed,  imd  that  they  have  tlie 
strength  to  curb  it.  The  church,  the  baronage,  and  the  people 
have  found  hy  different  ways  their  trtie  and  common  interest. 
This  has  not  l>een  done  withont  struggles  that  have  seemed  ut 
certain  tiraea  to  be  internecine.  The  people^  the  baronage,  and 
the  church  have  been  severally  crushed,  reformed,  revived,  and 
reorganised.  More  than  once  the  balance  of  forces  has  been 
readjusted.  The  crown  has  humbled  the  baronage  with  the 
help  of  till*  people,  and  the  church  with  Ihe  help  of  the 
baronage.  Each  in  turn  has  l>fen  made  to  strengthen  the  royal 
power,  and  lias  been  taught  in  the  process  to  know  its  own 
strength.  By  law  the  people  have  lieen  raised  from  the  dust, 
the  baronage  forced  to  ol)e(lieticc,  the  clerg>-  deprived  of  the 
immunities  that  were  destroying  their  national  cliaracter  and 
counteracting  their  spiritual  work.  The  three  estates,  trained 
in  and  by  royal  law,  have  learned  how  law  can  be  applied  to 
the  very  power  that  forced  the  lesson  upon  them.  What  the 
king  has  reformeil  and  reorganised  in  order  to  gain  a  firm  and 
real  bn-sis  for  his  own  power,  has  discovered  its  own  strength 
and  the  strength  of  law,  and  has  deterraineil  to  give  its  service 
aud  sacrifices  no  longer  without  conditions.  The  history  is  Xo 
lie  worked  out  in  some  detail. 

Henry  IT  is  the  first  of  the  three  great  kings  who  have  left  on 
the  constitution  indelible  marks  of  their  own  individuality.  What 
he  reorganised  Eilward  I  defined  and  completed.  The  Tudor 
policy,  which  is  impersonated  in  Henry  VIII,  tested  to  the 
utmost  the  soundness  of  the  fabric  :  tlie  constitution  stood  the 
shock,  and  the  Stewarts  paid  the  cost  of  the  experiment.  Each 
of  the  three  sovei"eigns  had  a  strong  idiosjiicrasy,  and  in  each 
case  the  state  of  things  on  which  he  acted  was  such  as  to  make 
the  impression  of  jierRonal  character  distinct  and  permanent. 

136.  Henrj'  II  at  his  acce.ssion  found  the  kingdom  in  a  state 
of  dissolution  :  his  only  advantage  was  the  absolute  exhaustion 
of  all  the  forces  which  had  produced  that  dissolution.  Tlie  task 
liefore  him  was  one  which  might  have  apjMilled  an  exi>erienced 
legi.oilator,  and  Henry  was  little  more  than  twenty-one  years  old. 

I  i  2 


who  thnvb_ 
le&m  Uselr 

itrength. 


InJlT 
impn 
lujulebr 
Hanry  II. 


UeniT  ri  I 
\\\a  Booeft- 

AioU,    1154. 


4»4 


Coiutilnfional  Uittory. 


'  anil  1it«r  de- 
vcloi>ai«iil. 


He  did  not  snceeed  to  llie  iuheritaiice  of  n  Ixnod  of  retenu 
counnelloi-a ;  the  men  with  whom  be  hnd  to  vrurk  wrre  tW 
Honry'ichA.  survivors  of  the  mce  tliat  had  caosed  the  anarchy.  He  vnu  a 
young  man  of  keen  bright  intellect,  patient,  laborioas.  methodical; 
ambitious  witJiiii  certain  well-defined  limits,  teniicioas  of  pownr. 
ingenious  even  to  minntenesa  iu  expedients,  prompt  and  euer> 
getic  in  execution ;  at  once  unscrupulous  and  caatioos.  Th«ae 
charncteriBtics  mark  also  the  later  stages  of  his  csre«r,  (iTen 
when,  disappointed  of  liis  dearest  hopes  and  mortifiMl  io  hifl 
tenderest  affections,  bo  gave  way  to  Wolent  posfiion  aad  drgnMJin^ 
licence  ;  for  his  private  vices  made  no  mark  on  his  public  oa 
and  he  continued  to  the  last  a  most  industrious,  active,  and 
business-like  king.  There  was  nothing  in  bim  of  the  hrro,  an^ 
of  the  patriot  scarcely  more  tlian  an  almost  instinctive  kuowlcdg* 
of  the  needs  of  his  people,  a  knowledge  which  can  hajdly  ercr 
he  said  to  \ye  the  result  of  sympathy.  Tims  much  all  tb* 
historians  who  have  described  him  join  in  allowing ;  althai^^i 
they  form  very  different  estimates  of  his  merit  as  a  mW,  and  on 
ill  poutinii  the  objects  of  his  policy.    Tliese  objects  seem  to  have  liw 

the  consolidation  of  bis  power:    iu  England  the  strejig  >    

and  eqimlising  of  the  royal  administration ;  on  the  Conttiwnil 
the  retention  and  thorough  union  of  the  numerott!.  •  iisly 

constituted   provinces   which   by  marriage   or    inli'  tuul 

come  into  his  hands.  The  English  nation  may  gratefttUyj 
recognise  his  merit  as  a  ruler  in  the  vastness  of  tho  benefit* 
that  resulted  from  the  labours  even  of  a  selfish  life. 

Henry  II  was  Ix>rn  at  Le  Mans  on  the  5tb  of  March,  1 133  'J 
wbeii  bis  grandfather  was  despairing  of  nn  heir.    Wien  quite  an] 
infant,  be  received  tbf  fealty  and  honutge  of  tbc  barons  as  thrirj 
Rbpumta.   future  king.    He  was  the  child  of  parents  singularly  iU-matchrd:! 
^^  bis  father  was  of  tbi>  weak,  unprincipled,  and  impuUive  type  ialoi 

^1  whioli  tlie  strong  and  aHtute  nature  of  the  Angevui  hooa*  aaok  { 

^H  in  its  lowest  development;  his  mother  »  Norman  lady  who  hoil 

^1  all  the  htrong  rbanu-terifsticd  of  her  roc*,  and  had  too  early  ex- 1 

^^^      cliangeil  the  reliiiious  training  whioli  woulil  havp  cnrU'd  tbrm  for  I 

^^^H  '  Chron.  Antlvgaven*!',  in  Labbc'a  Uililiottiera  M*nn*cr{|itoruni.  L  J77;] 

^^^^      Onloteta  Viulia,  lili,  x.  r.  1  j  It.  de  Mnni*.  «.n.  rij^.  I 
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the  position  of  thi<  epoile<l  child-wife  of  the  cold-blooded  despotic 
cinperor.  As  empress  she  had  eujoycd  the  jwwer  and  spleudour  tI"«  j 
of  her  position  too  heartily  to  eiidui'c  the  rule  of  a  hiubaud  no 
personally  insignificant  as  Geoffrey  of  Anjou,  or  to  submit  to 
t  be  restraints  of  a  policy  which  would  have  been  desperate  but 
for  the  cnift  and  energy  of  Robert  of  Gloucester.  Yet  in  spite  of 
her  imperious  behaviour  and  her  wont  of  self-control,  Matilda 
wuE  a  woman  of  conidderable  ability ;  in  her  old  age  she  was  a 
Mtfc  and  sagacious  couu!«ellor  ;  und  some  part  at  least  of  her  sou'tj 
education  must  be  put  to  her  credit.  Henry  was  brought  to  ^•JJ'" 
England  when  he  was  nine  years  old  to  be  trained  in  ai-ms :  in  1149; 

...  .  ^       como*  diiko 

Jour  years  were  spent   at   Bnatol  under  the  instructions  of  a  in  n^i,  aD<t 

master  named  Matthew  who  is  afterwards  called  his  chancellor  ' ;  ^  1 

at  the  age  of  sixteen  he  was  knighted  by  his  great-uncle  David  I 

of  Scotland  ;    in  1151   he  received  the  duchy  of  Normandy,  and  M 

noon  after  succeeded  his  father  in  the  county  of  Anjou  ;  the  next  ^^| 

year  he  married  Eleanor,  und  added  Poictou  and  Guicnne  to  his  ^^H 

dominions  ;    at  the  age  of  twenty  he  undertook  the  recovery  of  ^^| 

England,  brought  Stephen,  {>artly  by  war  and  partly  by  negotia-  ^^H 

tion,  to  terms  which  insured  his  own  succession,  and  in  less  than  ^^H 

a  year  after  the  pacification  succeeded  to  the  English  throne.  ^^H 

An  education  so  disturbed  and  so  curtailed  can  hardly  luive  n«coiiMn<M 

lutve  hjwl        1 

contained  much  legal  or  constitutional  teaching,  and   Henrv's  muohiegni  I 

-  Ill'        «laca«on      I 

own  peculiar  genius  for  such  lore  could  scarcely   have    been  hcUm  Wu    I 

AconsiuU.       I 

as  yet  developed  ;    but  by  the  urgency  with  which  he  forced  I 

Stephen  to  take  ui    hand  the   necessary  reforms,   he   showed  J 

at  least  a  consciousueiis  of  the  importance  of  the  tusk,  even  I 

if  we  may  not  veutui°e  to  ascribe  to  him  an  actual  sliare  in  the  ^^H 

draught  of  the  scheme  of  reform.     Tliat  Henry  acquired  at  the  ^^H 

Scottifh  court  any  real   acquaintance  with  the  principles  or  ^^H 

forma  of  legal  kiiuwledgc.  that  in  his  titular  office  of  senusclial  ^^H 

of  France*  he  really  disclmrged  any  duties  of  a  judicial  character,  ^^H 

'  G«rvaiie,  i.  ijj  ;  V.\t\>.  G.  Fuliot,  S.  T.  C.  v.  ioi.    He  attMU,  u  cluui-  ^^H 

ocUoT,  an  onJateil  chuilvr  ut'  Kleaiior  to  ,S.  Paul'*, '  per  brere  nvis  de  ultra  ^^^| 

mill,'     H,-  11 IV  ■       ■il.  i!.,-    ir.  ii.lencon  of  Gloucwtar  who  (liel  in  1 177;  ^^^| 

sh.  p.  51.     Oil  the  daten  nf  \ia»  part  of  ^^^| 

c  cm  the  GealA  Ktephani,  pp.  130,  131.  ^^^| 

'  li.  tin  lluulc,  ,i.i>.  i  1 77  i  Gir.  Uunb.  <J«  loat.  Pr.  lib.  Ui.  c  -1%.  ^^H 
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or  thiit  be  HCted  us  justiciar  iii  Eii|.'laud  duriiij,'  •!; 

of  Steijbeu,  are  ilieories  jUike  iuipt'ulMihle,  jiml  iii ii-'-ili 

to  historicttl  eNudence.  The  court  of  King  David  iiit^lit  har^ 
furiiislied  trHiiiiug  for  either  a  warrior  or  it  uionk,  but  ;  '  '  i 
lawyer  or  a  coiistitutioiitil  kii^j;    in  France  Ilciiry  luul  . 

fipeut  mure  time  tlian  cau  be  accouuted  for  by  the  buitiuesa 
Ills  succession  aud  marriage  ;    rind  in  England  be  hud  reuM 
only  H  few  weckn  after  the  jiaclficatioD.     He  hml  in  hiii  wife  atadj 
mother  two  coonaellors  uf  ability  and  experieuce,  but  liis  a« 
genius  for  government  niurt  have  been  innate  ;    and  next  to  hit 
genius   the    most    ini]>uiiaut   element    in    the    creation    uf  hij^ 
characteristic  policy  must  be  looked  for  in  liis  choice  of  ndviBen. 
Of  these  the  first  must  have  been  Earl  lUuiulf  of  Chester,  witbi 
whom  as  duke  of  Konnoudy  he  had  made  a  close  alliaacc  is 
1 152,  but  who  died  before  his  accession  ;   Archbishop  Theobttid 
who   had  lieen  firaily  attached  to  the  interests  of  the  eiupr 
throughout  fbe  Inter  years  of  the  struggle ;    Bishop  ilcwry 
Winchester ;   Nigel  of  Ely  who  represented  the  family  and 
oflicial  training  of  lioger  of  Salisbury  the  justiciar  of  Hrury  I  j 
the  earl  of  Leicester,  I(obei-t  de  Beaumont;    uiid  Bichnrd  di 
Lucy,  who  had  charge  of  the  castle  of  Windsor  and  the  Tow« 
of  Loudon  at  the  jjeace ',  wlio  had  possibly  acted  as  justiciii 
during  the  last  yeai-  of  Stephen,  and  who  filled  the  office  for  tb4 
first  twenty-five  years  of  Heniy's  reign,  during  part  of  the  tint* 
in  conjunction  with   the  earl  of  Leicester.     In  n  bubordinats^ 
capacity  was  Thomas  Becket  of  London,  the  pupil  of  Theobnld  1 
and  future  ai'clibishop  and  martyr.    None  of  these,  except  Nig 
and  Thomas,  hod  as  yet  given  great  proofs  of  admiuistratiTfl 
skill ;  tlie  bishop  of  Wiuclicster,  who  bud  had  the  fairest  uppor 
tuuity,  had  mode   the  most  signal  failure.     There  niu^t   hara 
been  in  Ueury  hiuiself  some  gift  that  called  forth  or  detected  tbol 
ability  of  his  bervauts. 


'  Fotden,  1.   18.    The  Towor  of  Ixiodoa  and  AVuiibor  Cutlc  wnro 
{•ccnlikrly  in  llic  ciutcKly  t>f  the  jtuticisr ;  unA  he  nbo  tigned  tli«  royi 
wrilii,  iw  wa   tiiiil    Itii-liikril   <le   Liiuy  ntgninj;    itie   ctiarisr  uf  llcnrir    II 
The  i-lturler  uf  St«|))ieti   linwever,   in  which  hfl   i»  Btli]rt<«M«l  tt4   jiiatit:t«rgl 
■Ion  iii.i  imcewitrily  imply  ihftl  ho  wu  chief  jiutioiii' ;  Mwliui,  Kunnularal 
Arigl.  |..  40. 
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137.  Stephen  (Uetl  on  Uu?  i5tb  of  October,  1154,  and  Henry 
landed  in  England  on  the  8tli  of  DeteniLvr  '.  Nothuij;  cnn  show 
more  clearly  the  exliaustion  of  society  than  tiie  fact  tluit  the  in- 
terregnuiu  of  two  months  was  peaceful.  Aa'chbishoji  Theobald 
seems  to  hnve  taken  the  helm  of  state,  and  iiotwithbtanding  the 
pi'esence  of  Stephen's  merceuar)'  troops,  which  were  yet  uu- 
dismiBscd,  no  man  laid  hands  on  hia  ueighlxiur  -.  After  re- 
ceiving the  fealty  of  the  chief  barons  at  Wiuchestor  the  duke  of 
Normandy  hastened  to  London,  where  he  was  elected  and  ■" 
crowned  on  the  19th  of  December,  and  issued  a  charter  of 
libeilies  as  brief  and  conipreheiiEiive  as  that  of  Stephen  had 
been.  He  grants  and  conilnus  all  the  gifts,  libertiex,  and 
customs  that  his  grandfatlier  hud  granted,  promises  the  alx)litiou 
of  all  evil  customs  that  he  had  abolished,  and  enjoins  that  the 
church,  his  earls,  barons,  and  all  his  men,  shall  Imve  and  hold, 
freely  and  quietly,  well,  in  peace  and  wholly,  of  him  and  his 
heirs,  to  them  and  their  heirs,  nil  tiie  liberties  and  free  customs 
that  King  Henry  I  had  granted  and  secured  by  his  charter '. 
The  reference  to  the  charter  of  Henrj-  is  as  marked  as  the 
omission  of  all  mention  of  Stephen.  The  charter  is  attested  by 
Kiehard  de  Lucy,  who  therefore  was  probably  in  tlie  office  of 
justiciar.  On  Christmas  Day  the  king  held  liis  court  at 
Beiiiioudiiey,  and  having  debated  witli  the  barons  uu  the 
measures  necessAry  to  the  state  of  the  kingdom,  directed  the 
expulsion  of  the  mercenaries  and  the  demolition  of  the  adul- 
terine castles \  William  of  Yprcs  consequently  departed  with 
bis  Fleming  soldiers,  and  the  demolition  of  the  fortlRed  houses 
wae  speedily  begun.  The  bishop  of  Ely  was  recalled  to  the 
Exchequer";    Thomas  Becket  was  made  chancellor',  ajid  the 

'  Gerv«M.  i.  159. 
»  Ibid. 

*  '  Ab  ouinibua  olecliu  est ; '  R.  ds  Monte,  A.D.  1 1 J4. 

'  St»tatei  of  the  re&liu,  Climrtero,  p.  4 ;  Select  Charten,  p.  135. 

*  '  In  nktivitate  Domini  teiiuil  rex  curiuu  suaoi  npuj  Bereniuiiilesei»ni 
ubi  cum  prineipibu.'i  euiii  do  >Uktii  re^ii  et  pace  refonuandA  tractaiu,  pro- 
potuit  animu  ulieuiijeiuw  geiit«i  dc  re^^o  prapetlere  et  munitiuncuUa 
pecmnuu  per  toUuu  Angliun  soloteniu  disaipare;'  G«rv*K,  i.  160;  R.  da 
MoDte.  xj>.  1 1 5 J. 

'  Diklo^*  de  Sonccariu,  Prul.  i.  c  8. 

'  G«rvMe,  i.  1 60,  ntjile*  tital  Thomaa  wu  made  chancellor  at  th«  acveauoo ; 
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official  dignity  of  the  court  was  replaced  on  its  old  tootinf.'. 
Whether  at  tliis  asseudily  new  sherifl's  were  appointed,  or  thnt 
measure  hod  heen  already  taken  before  Stephen's  death,  is  un- 
certain ;  the  persons  who  are  found  in  the  office,  so  soon  as  the 
regular  Exchequer  accounts  furnish  ua  with  authentic  names, 
are  generally  barons  of  great  local  importance.  In  DeTDuebire 
and  Wiltshire  the  earls  of  the  county,  and  in  Herefordshire  the 
claimant  of  the  cnrldom,  appear  as  sheriifs ;  Richard  de  Lucy 
accounts  for  Essex  and  Hertfordshire ;  but  as  a  rule  the 
sheriffs  seem  to  be  jjersons  of  local  importance  only,  and  chosen 
from  what  maj-  he  called  the  second  rank  of  the  baronage.  The 
earls  must  have  felt  that  they  were  in  a  critical  position;  Henry 
might  have  been  expected  to  annul  the  creations  of  Stephen, 
and  reduce  the  pseudo-comites  to  the  rank  from  which  they  had 
been  raised.  We  have  no  record  of  actual  displacement ;  it  may 
however  have  taken  place  at  the  time  of  the  coronation  ;  the 
earldoms  of  Bedfonl,  Somerset,  York,  and  perhaps  a  few  others, 
drop  out  of  the  list ;  those  of  Essex  and  Wilts  remain.  Some  of 
the  earls  had  already  made  their  peace  with  the  king ;  some,  like 
Aubrey  de  Vere,  obtained  a  new  charter  for  their  dignity  :  this 
]>art  of  the  social  reconstruction  was  diiqiatched  without  much 
complaint  or  difficulty'. 

gee  alio  R.  de  Diceto,  i.  300.  Stephen's  ctianoellor,  alter  the  dismissal  of 
Roger  tlie  Poor  in  1139,  was  Philip  of  llarcourt,  archdeacon  of  Evreux, 
whi)  became  bisliop  of  l{a>eux  in  1 142 ;  Ord.  Vit.  xiii.  4]  j  Cont.  F.  Wig. 
ii.  134. 

'  '  Kex  HenriouH  coepit  rerocare  in  jus  propriniu  urbes,  caatella,  vilias 
quae  ad  ooronnm  regTji  pertinebnnt,  castella  novitcr  facta  destruendo,  et 
exprllendo  de  regno  inaxime  Flandreiues.et  deponundo  quosdam  imaginario* 
et  pBeudo-comites  qiiibui  rex  Stvphanus  omnia  pene  ;>a  fisoum  pi.'rtinentia 
minus  caute  distriljuerat ; '  K.  de  Monte,  A.li.  1 1 55.  Tlie  earldom  of  Kent, 
assigned  on  insuliicient  authority  to  William  of  Ypres,  came  to  an  end  on 
his  departure;  and  the  earldiim  of  York  is  beard  of  no  more  until  Riclmrd  1 
bestowed  It  on  his  nejilifw  Otto.  The  earl  of  Hereford,  Roger,  died  in  the 
first  year  of  Henry,  after  having  obtained  a  confirmation  of  his  earldom ; 
but  his  brother  Walter  did  not  succeed  ;  it  was  however  given  to  his  great- 
grandson  Henry  de  liobun  many  years  after.  On  the  whole  question  see 
Round,  Geoif.  de  Mandeville,  i>p.  367-377.  It  can  hardly  be  doubted 
that  there  was  exaggentian  and  perhaps  misapprehension  even  among 
ooutemporary  writers. 

'  '  Ubi  sunt,  ut  de  domesticis  loquar,  Gaufridus,  Milo,  Ranulfus, 
Alanus,  8imou,  Gillebertus,  non  tarn  comitea  regni  quam  hostes  publici  1 
Ubi  Willelnius  Saiisberiensis  • '     Job.  Salibb.  Polycr.  viii.  31. 
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Not  so  the  more  subetautinl  part  of  the  work.     The  great  R«.uiiii.ii.« 
nobles  were  not  unwilling  to  see  the  humiliation  of  their  siniiHer  iiiomo :  1 
neighbours,  but  very  loath  to  surreiidef  the  royal  tlemesiie,  and 
especially  the  cnstlea  that  had  been  placed  in  their  hauda  by  the 
two    couteiiiliug    parties '.     The   command    of   tlie   king   was  Ba-miiiitirt 
Bummury  itud  comprehensive;    the  i-oyal  estates,  by  wliatcver 
chtti-ters  of  the  late  king  they  were  conferred,  must  bo  restored  ; 
the   ixjyal    castles,    however    obtained,    must    l)e    surrendered, 
t'hartere  were   produced    and   services   pleaded    in  vain '.     A 
very  few  only  were   able    to  ofi'er  any  real  resistance.     This 
came,  as  might  be  expected,  from  Ijoth   sides.     The  count  of  Rointanm 
Aumale,  who  had  won  the  battle  of  the  Standard,  who  was  a  baroiu. 
near  kinsman  of  both  kings,  who  had  been  generally  faithful  to 
Stephen,  and  was  almost  sovereign  of  the  north,  declined  to  sur- 
render Scarborough,     lloger  of  Hereford  the  son  of  Miles,  who 
had  been  one  of  the  great  supporters  of  the  empress,  fortified 
the  castles  of  Hereford  and  Gloucester  against  the  king.     Hugh 
Mortimer,  who  since  the  fall  of  the  house  of  Montgomery  had 
been  the  most  powerful  man  on  the  Welsh  march,  prepared  for 
open  revolt.     The  Scots  too  showed  no  readiness  in  restoring 
Northumberland  and  Cumberland,  which  King  David  hod  onder- 
tiiken  to  hub!  in  trust  for  Henry. 

The  king  lost  no  time  in  negotiation;  iu  January  ii5,<)  he  iitini? ukoa 
went  northwards,  and  comjwlled  the  count  of  Aum&le  to  sui'-  in  1135. 
render   Scarborough':    on   his  return   he  visited  Nottitigham, 
where  the  news  of  his  approach  frightened  into  a  monastery  the 
great  baron  of  the  Peak,  William  Peverell,  who  liad  been  accused 
of  attempting  to  ]M)i80U  the  earl  of  Chester  *.     Early  iii  March 


'  Tlie  right  i>(  the  duke  of  NonuKndy  to  earriMn  the  ca«tlr«  of  the  b«roiii 
hiui  bc«n  nicutioned  nlrewly,  and  Henry  a  exercise  of  the  right  ii  an 
important  illuatratiun  of  liit  action  on  thin  occnsion.  In  1161  he  occnpied 
and  garrisoned  the  castlea  uf  the  count  of  Meulan  and  otiiers ;  in  1 166  thoae 
of  the  count  of  I'onthieu  and  Alen^on :  in  i  i6j  he  aelzed  the  eattlea  of  the 
Lusignana  in  Poictou,  and  iu  1171  those  of  the  Leonois  in  Brittany.  He 
also  in  1171  resume<l  tho  ducal  demesnes  which  hod  been  alienated  since 
the  death  of  Henry  I.     See  K.  de  Monte  under  these  date*. 

'  W.  Newb.  ii.  e.  2  ;  K.  Dicet.  i.  371. 

'  W.  Newb.  li.  c.  3  ;  Gervane,  i.  161. 

'  Gervase,  i.  161 ;  R.  de  Monte,  A.D.  1155.  William  Peverell's  crime 
had  been  aommittcd  and  bif  punishment  deteimined  sn  Ion;;  before  this. 
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lo  militarj"  defence.  The  practit-e  was,  hs  we  learn  from  John 
of  Salisbury,  opposed  by  Arclibiahop  Theobald  ',  but  it  was 
perhaps  advised  by  the  chaucellor,  who  did  uot  uutU  a  muck 
Inter  jieriod  betray  any  sympathy  witli  the  cause  of  clerical 
intntuiiities. 

1 38.  Henry  returned  to  England  soon  after  the  7th  of  April, 
1 157.  niid  imuiediaiely  found  his  hnnds  full  of  work.  Some 
iew  if  the  royitl  ciistles  iiiid  been  iillowed  to  remain  in  the 
hands  of  the  baroug  who  were  half  trusted,  in  order  perhaps  to 
avoid  provoking  Ihem  to  rebel.  The  son  of  the  late  king, 
William  count  of  Mortain,  Warenne  and  Surrey,  whose  righta 
had  been  secured  at  the  peace,  now  placed  in  the  king's  hands 
all  the  castles  that  he  possessed  both  in  England  and  Nor- 
mandy, and  received  in  ivturn  the  patrimony  of  his  father  and 
mother ''.  Hugh  Bigod,  the  veteran  intriguer,  who  had  yet 
again  to  signalise  himself  as  a  rebel,  surrendered  his  castles'; 
and  king  Mak'olm  of  Scotland  restored  the  northern  counties. 
The  king  made  a  pilgrimage  to  S.  Edmund's,  where  he  wore 
liis  crown  on  Whitsunday  and  held  a  great  court  * ;  and  directly 
after  begun  to  prepare  for  his  first  expedition  to  Wales.  In 
contemplation  of  tliis  undertaking  he  assembled  the  whole 
baronage  at  Northampton  on  the  1 7th  of  July' ;  and  having 
received  the  umbaiisadors  of  Frederick  Barbarossa,  and  done 
some  legal  business,  he  proceeded  into  the  west.  The  force 
necessary  for  the  expedition  was  raised  by  an  uiTaugement  new 
at  least  in  England — every  two  knights  joined  to  furnish  a 
third  ;  so  that  a  third  of  the  whole  Ixtdy  took  part  in  the  expe- 
dition".    The  war  was  short,  and  not  brilliant.     The  constable. 


4 


'  John  n(  ^^lJijlbury  (ep.  118)  uientions  this  ecutoge  M  levied  to  enable 
Henry  to  make  war  on  his  brother :  '  Veriim  interiui  icutftgiiiin  remittere 
nun  ]Kitesl,  et  a  ()ui1iiiiKlam  exactionibiu  itbetinere,  qnaniam  frstrii  gimtia 
mule  earta  nequiili|uiiin  coiit.' 

'  E.  Jc  Monte,  a.d.  ii.<i7.  '  Ibid. 

'  Chron.  de  Bello,  pp.  84,  85 ;  Pipe  Roll,  p.  107. 

'  '  ConvocAti  >uut  »(i  eum  praetule*  et  principes  regni,  abbktes  nonnnlU, 
iiliique  inferioris  ordinia  personae ; '  Geiraae,  i.  163,  16$ ;  Radewie,  ap. 
Urrtii.  p.  325. 

*  'C'im  festivitatem  .S.  Johannii  Baptiilae  rex  Henricui  prMparavit 
maxim&iu  expeditionem  ita  nt  duo  tnilitca  d:;  tola  ^Vn^'lia  t'rtium  pataM 
ud  apprimendum  Gualenses  terra  ot  innri ; '  R.  dc  Monte,  A.I).  1 157. 
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Henry  of  Essex,  was  charged  with  cownnliee  in  lotting  fall  (lio 
royal  standard  ;  and  the  king  i-etunied,  t-c.ircely  claiiniiig  the 
fame  of  victory.  The  negotiaticmH  vs'ith  Malcolm  went  mi 
through  the  summer ;  part  of  the  time  the  two  kings  were 
hunting  in  the  Peak'.  The  king  of  Scots  did  homuge  at 
Chester.  Then  or  soon  after  the  final  surrender  of  North- 
umberland and  Curaberlaud  was  made,  and  ilalcolm  received, 
as  the  inheritance  tif  his  grniulmother,  the  daughter  of  Wal- 
theof,  the  county  of  Huntingdon.  Henry  wore  his  crown  that 
Christmas  at  Lincoln,  not  however  venturing  into  the  cathe- 
dral, for  this  was  forbidden  by  a  superstition  already  of  old 
standing,  but  attending  mass  in  the  clmrch  of  S.  Mary  Wig- 
ford  '.     The  year  is  not  marked  as  one  of  great  judicial  activity. 

Six  months  of  1158  were  spent  in  England;  at  Ea.ster  the 
king  wore  his  crown  nt  Worcester ',  In  the  summer  he  went 
into  Cumberland,  where  lie  knighted  William  of  Wareune  on 
Midsummer  Day  ' ;  and  in  August  he  went  to  France,  where  he 
secured  the  inheritance  of  hi,s  brother  Geoffrey  who  was  just 
dead,  and  negotiated  the  marriage  of  his  eldest  son  with  a 
daughter  of  Lewis  VIL  Early  in  the  next  year  he  betrothed 
liis  second  son  Richard  to  a  daughter  of  the  count  of  Barcelona, 
and  formed  a  plan  for  enforcing  the  claim  of  his  wife  on  the 
county  of  Toulouse  ". 

Henry's  foreign  wars  affect  our  subject  only  as  Wing  the 
causes  which  prompted  some  of  those  financial  measures  which 
illu.strate  his  genius  for  organisation.  And  amongst  them  the 
war  of  Toulouse  is  perhaps  the  most  importAUt :  for  it  is  the 
epoch  at  which  the  institution  of  scutage,  as  a  pecuniari-  com- 
mutation for  personal  service  iu  (he  host,  is  fixed  by  the 
common  consent  of  lawyers  and  historians.  The  king's  position 
waa  a  somewhat  difficult  one.  It  was  scarcely  fair  to  call  on 
the  militaiy  tenants  of  England  and  Nonnandy  to  fight  as  a 
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'  Pi|>e  Roll,  pp.  90,  15J  ;  R.  dc  Monte,  A.D.  ilj;. 
'  Pipe  Roll,  p.  I  j6  ;  \V.  Newb.  ii.  c.  9  ;  Hoveden,  i.  ai6. 
'  Hovedeii,  i.  J16;  Pipe  Roll,  p.  175. 

*  '  In  fmtivitiite  S.  Juhftunis  T'.nplii<tne  ;'   R.  ile  MiiuU; :  lloveden.i.  >l<>  ; 
Cliron.  M»ilro«.  p.  168  ;  Pipe  KnU.  pp.  119,  ' "' 
'  R.  de  Moulr,  A.D.  It j8,  1 1 59, 
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matter  of  duty  for  the  aj^jfrnndisemetit  of  the  estntos  of  tJie  diiif 
of  AqnitAine.  The  English  baronngo  might  iudcpd  rrjriicir  va 
the  opportunity  of  Bignalising  themselvea  before  so  gplendid  ■ 
king  and  in  anew  land;  but  not  no  the  bulk  of  the  knightly  fiiroe. 
Still  less  could  the  national  force  of  the  country  br  nrmcd  m 
such  a  CAUse.  Henry  was  willing  to  fight  with  mercfiwiriefl,  if 
England  and  Normandy  would  provide  him  with  the  funds: 
Buch  a  force  would  be  far  more  nuuiageable  daring  the  cam- 
paign, and  less  dangerous  wlien  it  was  over.  A  precedent  »t« 
found  in  the  iiiicient  fyrdwite,  tlie  fine  paid  by  the  Anglo-Roxon 
warrior  who  failed  to  follow  hie  king  to  the  tield '.  Bat  In- 
stead of  being  a  punishment,  it  was  now  regarded  m  a  priri- 
lege  I  those  tenants  of  the  crown  who  did  not  choose  tn  go  to 
war,  paid  a  tax  of  two  marks  on  the  knight's  fee'.  With  thi*. 
and  a  very  large  accumulation  of  treaattre  from  other  foaroea, 
amounting,  according  to  the  contemporary  writers,  to  iliMo.ooo, 
Henry  undertook  the  subjugation  of  Toulouse.  The  whole 
court,  accompanied  him :  the  king  of  Scots,  the  first  of  tlw 
tennntfi-in-chief,  William  of  Boulogne,  son  of  the  late  king, 
and  the  chancellor  Becket,  are  esjiecially  mentioned.  Tlie  ex- 
pedition Usted  for  three  months,  and,  although  marked  by  some 
brilliant  exploits,  was  unsuccessful.  Henry  did  not  take  Tou- 
louse, altliough  he  reduced  most  of  the  territory  to  submission. 
He  would  not  liear  arms   against   Lewis  YII',  who  was  hii 

'  .\bove,  p.  aog. 

'  A  wuU^e  of  two  nukriu  on  the  knight'n  fee  U  M00iinte<l  tat  (n  tlie 
rtullx  of  the  fifth  year.  According  to  Alexander  Swerfortl,  thv  sntbor  of 
the  LilH-r  Rulwr,  it  was  for  an  expedition  to  \S'Ale>i ;  Madox,  Hi«t.  fCxoh. 
p.  4,Vk  hill  no  mich  expedition  »•»«  made.  Gcr^■■•"  '''■- 
king  exacted  £i 80.000  by  way  of  scuta);c  from 
•uui  it  iiii[H>Mible,  and  U  probably  made  h)'  1 
nuiiiher  of  knighu*  f«i  (60,000)  by  the  «um  of  aix^y  shilli 
the  aiuiiimt  levied  on  the  tmlght'*  fee  in  N'onnandy;  R.  ■ 
1 1£9.  But  ihv  •hilling*  are  Anyevin,  i,e.  worth  ono-Murth  . 
and  the  knight*'  f«s  wrre  vcrv  (ar  from  beini;  60.000.  Se. 
Bwkct'i  ffiei..;.  "  '■•-■'  >-■-  •  -^  ■  •  ' 
);ar<lr<l  hi.i  siil. 
I'uliol,  (.|.    1.1 1  , 
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fendnl  lord,  and  w-ith  wlioin  he  was  nt.  peace,  althouf?h  Lewis 
WM  actively  supjwrting  (lie  count  of  Toulijuf=e  nfjaiiiBt  hini,  mid 
the  Norman  lords  were  fighting  on  their  own  liorder.  This 
was  however  followed  hy  a  quarrel  Vielweeii  the  two  kings, 
which  detained  Henry  nt  a  distance  from  England  until  the 
month  of  January,  1 163. 

Durinf{  thia  long  period  the  country  was  administered  hy 
the  justices,  the  queen  or  the  yonnp  Henry  orcnsionally  pre- 
siding in  the  court  or  at  the  councils  :  the  rolls  of  account  show  1153-116}. 
that  the  business  of  justice  and  taxation  went  on  without  diffi- 
cuhie.s,  and  the  hi.storians  detail  little  more  tlinn  the  successions 
of  hikhops  and  ablxits.  The  raott  important  of  these  was  the 
flection  of  the  chancellor  to  the  see  of  Canterbury,  which  took 
pl.oce  in  the  presence  of  the  justiciar,  in  -May,  1162:  thediTtors 
on  this  occasion  lieing  the  hishoiw  of  the  province.  This  event 
oloaes  the  ministerial  career  of  Becket,  and  forms  an  epoch  in 
the  reign  of  Henry,  which  serves  to  mark  off  one  period  of  his 
political  activity. 

Up  to  this  time  his  labours  had  been  confined  mainly  to  the 

work  of  restoration.     The  scheme  adopted  at  Wallinffford  hatl 

(lerereni  honorem  Lndxvico.'     The  Draco  Nurmuinicua  give*  uion.'  ilecailft, 
which  are  worthy  of  note : — 

'  Rex  velut  orator  Icgiones  convoeat,  adsunl 

Et  regni  proeere*,  milil4>w)ue  daces. 

•  •  •  « 

Orditur,  nanst,  confiniuit,  gicque  r«ratAl, 

CUudit,  et  ex  istis  qiiAtuor  ill*  regit ; 

An  dominum  regem  olitusum  aubvertat  et  urbein, 

An  vivum  cspUt  coiual  et  ip«a  mat; 
Urgeat  an  claiuoe  maris  ad  deditionem, 
Eupratet  potios  hanc  rine  rege  capit 
»  *  •  * 

Coniulil  inde  dac««,  qiiaerit,  deliberat,  ex  hin 

Qoatnor  Dtiliue  qaid  kibi  quidve  Kuin. 
Quidlitiet  ex  priiuii  tribni  bis  rii  iiiilit)!!  auilaz 

Expetit,  hortatur,  id  feritate  capit. 
Iiigtiiium  proornim  giinal  experientin  rcnim 

L't  qnartum  tencat  coiunlit  illiid  A|;at ; 
Re^bnii  Anglorurii  faoinua  miaerabile  regeui 

Frangere  Krivnronmi,  dcditiote  premi. 
Llnusii  p.nrc«-nduin,  pietatein  solvere  victis. 
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been  carried  out  strictly:  the  castles  lind  Wen  demolished  or 
tftken  iuto  the  royul  hands,  and  the  mercenaries  with  tlieir 
foreign  leaders  dismissed ;  the  royal  estates  had  been  as  far  as 
was  poBsiljle  restored  to  cultivation,  farmhouses  and  palaces  had 
alike  been  rebuilt '  ;  tiie  courts  of  justice  had  been  in  fall 
activity,  and  severe  sentences  had  everywhere  been  executed 
ujjon  the  malefactors  who  had  enjoyed  impunity  for  many 
years :  in  particular  the  coiners  of  false  or  debased  money  had 
been  rigidly  punished.  The  successive  scutages  bad  shown 
that  the  king  needed  an  increased  revenue,  and  that  he  kuewJ 
liow  to  raise  it;  and  the  measures  taken  for  levying  a  forc«| 
against  the  Welsh  in  1 157,  and  for  the  war  of  Toulouse,  8bowod| 
that,  young  as  Heni-y  whs,  he  had  a  plan  and  policy  of  his  own. 
Nothing  in  fact  could  have  been  wiser  than  to  disarm  that 
feudal  party  from  which  he  had  most  to  fear,  by  accepting  their 
raoHpy  instead  of  leaning  on  their  armed  support.  It  is  not  to 
be  suppufied  that  during  these  years  Henry  showed  no  signs  of 
tliiit  iugenuity  In  the  development  of  legal  institutions  which 
especially  marks  the  next  period  of  the  reign.  William  of 
Newburgii  mentions,  aiuoug  liis  very  first  acts,  the  careful  pro- 
vision made  for  provincial  as  well  as  for  central  judicature  *a^H 
We  learn  from  the  lives  of  S.  Thomas  that  the  chancellor  him-^^ 
.%clf  was  constantly  employed  in  hearing  causes ',  uud  so  great 
was  the  interest  which  Henry  took  in  such  matters  that,  on  onfl 
occasion  during  the  constant  litigation  in  which  the  abbey  of* 
Biittle  was  involved,  the  ordinary  form  of  charter  being  in- 
sufficient for  the  emergency,  the  king  himself  drew  up  the 
document  required  '.     It  is  almost  certain  then  that  some  part^ 

'  R.  de  Mont«  iiiarka  the  year  1161   on  a  period  of  building.     Among 
oilier  erection*, '  donium  Ivprotuirum  jiixtA  r°a<lomnui  niimbileiu  aedifienvitt' 
siiluo  et  caroema  ante  turriin  R«thoaiagi  niliiloininuii  renovavit,  et  no 
Knluiii    in  Konnannia  sed   etiain    in   re^mn  Angliae,  diicntu  Aquitani««,1 
comitatu  Andejraviae,  C'enomaniiiae,  Turonemii,  castella,  uuui»one!i  regiiu,| 
vel  nova  O'dificavit,  vel  vctera  euiendavit.' 

'  '  Ordinatls<|ue  in  ciinctio  ngni  tinibna  juriti  ct  legum  niinixtriB  qui  ve 
iinproboriiin  aiidnuinni  coercerent,  vel  interpellantibua  Becuiuliim  caunamml 
iiierita  juBtiliam  exhiberent. .  . .  Quoties  autem,  jiidicibuR  niolliui  agentibun, 
lirovinuialiiim  qneriuinniis  pulsabntur,  proX'inoni*  rcgiae  remedium  a'lhilie- 
jint  ; '   W.  \«wb.  ii.  c.  i.  ~ 


Roger  iif  Ptmtigny,  Vila  S.  Thoni.  (ed.  Giles),  i.  loa. 
ChroD.  de  Bello,  p.  165. 
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llje  reign  hnd  l)eeii  set  on  foot  already, 
lo  ffPiiiuil  document  of  the  kind  is  now 
made  in  the  Constitutions  of  Clarendon 
Ignitions  and  juries  of  presentment,  eeem  to 
ing  thnt,  whether  or  no  these  customs  are 
belonging  to  the  reign  of  Henry  I,  there 
Imbility  that  they  had  been  recognised  as  iMi-t 
course  of  law  nince  the  beginning  of  the  reign  of 
lugh  not  ill  the  complete  form  which  was  given 
ater  acts.  lu  Normandy  he  had  been  active  in  the  Sinuur 
III  the  beginning  of  the  year  1160,  having  held  his  NonnudT. 
court  at  Fttlaiee,  he  had  ordained  that  no  dean  should 
ay  man  without  the  evidence  of  neighbours  who  bore  a 
Bnicter ;  and  that  in  the  treatment  of  all  causes,  the 
Eiteg  of  the  several  districts  at  their  monthly  courts 
determine  uoUiing  without  the  witness  of  the  neigh- 
'  should  do  injuetiee  to  no  man,  inflict  nothing  to  the 
of  uny,  should  maintain  the  peace,  and  puuish  all 
obbeTS  summarily;  and  that  the  churches  should  enjoy  their 
^own  in  peace ','  It  is  improbable  tliat  England  should  not  have  ixmntonm, 
felt  the  EBnie  innovating  policy;  but  in  the  absence  of  distinct 
record  it  cannot  be  proved.  And  accordingly  it  is  impossible 
to  say  with  certainty  that  anj'  of  the  known  reforms  of  the 
reign  were  the  work  of  the  chancellor,  whose  influence  during 
these  early  years  was  supreme  with  the  king. 

139.  As  soon  liowever  as  Henry  returned  to  England  after  The  year 
five  years'  absence,  in  January,   11 63,  he  began  to  apply  to 
public  business   even   more  zealously  than  before.     Early  in 
March  he  is  found  in  council,  hearing  the  w^earisome  cause  of 
Richard  de  Anesty,  at  London  * ;   at  the  end  of  the  month,  at 

*  R.  de  Monte,  a.d.  i  160  ;  Bouquet,  ziii.  304  :  '  Rex  Anglorum  Henricus 
ad  Nktela  Domini  fait  apud  Faleaiam  et  legea  instituit  ut  nnllua  decanaa 
■liqiuun  penonam  accuiaret  rine  teitimonio  vidnonun  oircum  mimantium 

2ai  bonjw  vitme  fama  laudabilea  haberentur.  De  cauns  rimiliter  quoram- 
bet  ventilandiH  institnit  nt,  cum  judicea  nngnlarum  provinciarum  aingalia 
mennbna  ad  minus  rimnl  convenirent,  rine  teatimonio  vidnonun  nihil 
jndicarent,  injuriam  nrmini  laoerent,  praejudidnm  non  irrogannt,  paeem 
teneTant>  latronea  ounctoa  atatim  ponirent,  qnaequa  qniete  tenetent  eoole- 
viae  ana  jora  poaaiderent.*  '  Palgrave,  CSanmoowaaltli,  p.  xdi. 
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Windsor,  lie  jiresidtnl  at  the  triul  Lu  which  Hcii!  ""      x  til 

Constable  wa3  appeoJcd  for  trensou  by  Robert  di; 
having  beeu  defeated  in  tnal  by  battle,  forfeited  hia  great 
inheritance'.  After  a  hurried  exi>edition  iuto  "Wales,  he  wm 
ou  the  1st  of  July  at  Woodstock,  where  the  klug  of  Scots  and 
the  princes  und  lords  of  Wales  did  homage  to  the  heir,  aad 
where  tho  king's  first  great  troable,  the  quarrel  vrith  Becket| 
began  *. 

This  famous  person,  who  had  been  8elect«d  by  Anchbisho 
Tlieob(»ld  fts  the  fittest  adviser  of  the  young  king,  was  cndoi 
with  many  brilliuut  and  sei-\'iceable  gifts.     Ue  was  iiu  able 
of  business,   versatile,  politic ;    liberal  even  to  niagnificeacel 
well  skilled  in  the  laws  of  England,  und  not  deficient  in  tiN 
Backet  tn-   accorapli.sliiueiits  of  either  clerk  ur  kuiglit.     His  siiiguLir 
uiAn  of  uun  illustrates  at  once  the  state  of  the  clergy  at  the  time  and  hi* 
own  power  of  adapting  himself,  aii))areutly  with  a  guod  ooa 
science,  to  each  of  the  tliree  great  schools  of  public  life  in  tur 
Tlie  clergy  of  the  Norman  reigns  may  be  arranged  under 
classes :    there  is  the  man  of  the  thoroughly  bocuLit  type, 
Roger  of  Salisbury,  n  minister  of  state  and  a  statesniiui,  « 
has  received  high  preferment  iu  the  Church  as  a  reward 
ufficiul  service  ;  there  is  the  professional  eccle8ia.stic,  like  Ucc 
of  Winchester,  who  looks  to  liie  interests  of  the  ChuR-li  pr 
morily,  whose  public  courae  is  dictated  by  i-egard  for  cleric 
objects,  who  aims  itt  a  mediatorial  jjosition  in  the  couHicts 
the  !?tato,  and  who  has  close  relations  with  the  gi-eat  ccclesui 
tical  centre  at  Kome ;   and  there  is,  thirdly,  the  man  who,  no 
less  patriotic  than  the  first  and  not  less  ecclesiastical  thau  tl 
second,  acts  on  and  lives  up  to  higher  pi-iuciples  of  octiou,  Mid 
seeks  first  and  last  wliat  seems  to  him  to  be  the  glory  of 
This  last  class  is  repi-escnted  to  some  extent  by  Anselm ;    it 
not  uuuieroua  and  in  an  age  of  monastic  sanctity  and  preteii 
siou  ia  esi>ecially  exposed  to  the  intrusion  of  fnlto  brethreg 
such  OS  the  fanatic  who  ia  ambitioiu  of  martyrdom,  or 

'  I'al^Titvr,  <ViiiiiniAiweftlth,  |>.  xxii ;  R.  de  Mont«,  A.n.  ll6j.    tiM 
the  ('hmnirlo  of  Jucolin  of  Brakelutid  («d.  Canulen  Hue.  {i|>.  jO-ja)> 
'  K.  Uiocto,  L  311. 
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hypocrite  who  will  endure  the  risks  of  persecution  proviiletl  he 
obtains  the  honour  of  popul«iity.  Thomas  Becket  lived  through 
nil  tliree  phases,  and  friends  and  enemies  to  the  pivsent  day 
debate  to  which  of  tbe  two  divisions  of  the  hist  chiss  his  life 
and  death  assign  him.  His  promotion  to  Canterbury  put  an 
end  to  the  first  act  of  his  career.  Until  then  he  luid  been  the 
chancellor,  the  lawyer,  judge,  financier,  captnin,  and  secretary  of 
f.tate.  Now  he  became  the  primate,  the  champion  of  the  clergy, 
the  agent  or  patron  of  the  Pojie,  whom  he  probably  had  per- 
suaded Henry  to  recognise ;  the  assertor  of  the  rights  of  his 
Church  and  of  his  own  conrtitutional  position  as  first  indepen- 
dent adviser  of  the  Crown.  The  date  at  which  he  resigned  Ui»  aiien*. 
the  chancellorship  is  uncertain,  but  it  seems  clear  that,  before  ih«  king. 

Henry's  return   from  France,  ho  had   made   himself  enemies  ^^m 

among  his  former  associates  by  dcninnding  from  them  regtitu-  ^^| 

tiou  of  catates  belonging  to  the  see  of  Canterbury  which,  na  he  ^H 

maintained,  they  held  unjustly,  and  by  otherwise  asserting  the  ^^ 
teinpoiiil  claims  of  liis  see ',     Henry  was  no  doubt  hurt  bv  the  Hanry.      I 

resignation  of  the  chancellor,  hut  was  scarcely  prepared  to  find  ] 

his  late  minister  placing  himself  in  an  attitude  of  opposition  ^^J 

which  had  no  precedent  in  the  history  of  the  last  hundred  years.  ^^| 

nselm's  quarrels  arose  from  spiritual    questions.     Those    of  ^H 

Thomas  began  on  a  purely  secular  pouit.  ^^ 

Tlie  account  given  by  the  contemporary  writers  of  this  fii*st  i>i>|rotis  j>t  I 
dispute  is  very  obscure :  it  concerned  however  some  ques-  on  Wx  lo-  I 
tion  of  taxation   in   which   the   king  was  anxious  to  make  a  1,63.  °     J 

change  Iwueficial  to  the  royal  revenue.     Every  hide  of  land,  we  J 

are  t-old  *,  paid  to  the  sherilf  two  shillings  annually,  in  con-  ^^| 

aideratiou  of  his  services  in  the  administration  and  defence  of  ^H 

the   shire.     This   sum    the    king  wished    to    have  enrolled   aa  ^H 

)wrt  of  the  royal  revenue,  intending  probably  to  reduce,  aa  lie  ^^| 

afterwards  did,  the   power  of  the  sheriffs,  or   to   remunerate  ^H 

them  from   some  other   fond.     A   tax  so   described    bears   a  ^H 

■troDg  resemblance  to  the  Dauegeld,  which  was  an  impost  of  ^H 

'  Gervue,      174.  ^^| 

"  Griiii.V.  S.ni.i.  31  ;  ed.  KobertMin,  ii.  375  ;  B.  Pont..  8,  T.  C.  t.  n 3 ;  ^H 

Ganiicr,  p.  65  ;   Will.  t'»nt.  ed.  KobertMU,  i.  u  ;  S.  T.  C.  U.  j.     Ruuurf,  ^H 

Feuiliil  laigliiuil,  p.  498,  rejects  tiie  idea  o(  uuiiuecting  it  with  the  Daoe^M.  ^^| 

K  k  >  ^H 
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two  ghilliiigis  on   lUe   hide,  and  u'ua  collected   by  the  «hcriif(i,| 
beiug  jiossilily  compounded  for  nt  n  certuiu  rate,  aiid  puid  by 
them  into  tbe  Exchequer,     As  the  Dauegeld   from   thu  rerrl 
year  1 163  ceades  to  njipeur  as  a  distinct  item  of  ncconnt  in  the 
Pipe  Roliti,  it  is  im]>ossiUe  to  avoid  connecting  the  two  ideai, 
eveii  if  we  may  not  identify  them.     Whether  the  king's  obje 
in  making  this  jirojxisition  was  to  collect  the  Dauegeld  in  \\$\ 
full  umuuut.  putting  an  end  to  the  uomiiial  assessmeut  wluc 
hud  been  long  in  use,  and  so  depriving  ilie  sherifia  of  sach  profit 
as  they  made  from  it,  or  whether  he  had  some  other  end 
view,  it  is  impost^ible  now  to  determine;  and  consequently  it  i» 
difficult  to  understand  the  position  taken  by  the  ATchbiBhopJ 
'We  will   not,'  he  is  recorded  to   have   said,  'my  lord  king,] 
feaviug  your  good  pleasure,  give  this  money  as  revenue ;   but 
the  sherifTs  and  servants  and  miuistei's  of  the  shires  will  perfor 
their  duties  an  they  should,  and  maintain  and  defend  our  de- 
Iiendeut^,  we  will  not  be  behindhand  iu  coutributixig  to  their 
aid.'     The  king  in  anger  answered,  'By  the  eyes  of  Ood,  itl 
eluill  be  given  as  revenue,  and  it  shall  be  entered  in  the  king'a 
accounts ;  and  yuu  have  no  right  to  contradict ;  no  man  wisheaJ 
to  opi>rc8s  your  men  agaiuBt  your  will.'     Becket  replied,  '  MyJ 
lord   king,  by  the   reverence   of  the  eyes  by  which  you   have 
sworn,  it  shall  not  be  given  from  my  land,  and  from  the  right 
of  the  Church  not  a  penny '.'     We  are  not  told  further  of  tha| 
immediate  result :   but  the  king  and  his  minister  never  met 
ligain  as  friends.     This  is,  however  the  details  nniy  be  unde 
stood,  the  first  case  of  any  opposition  to  the  king's  will  iu  Lho 
matter  of  taxation  which  is  recorded  in  our  national  hiatory ; 
and  it  would  seem  to  have  been,  formally  nt  least,  succeesful. 

Three  months  after,  in  October,  in  the  council  of  Westminster,! 
a  Irech  constitutional  quairel  broke  out.  Ever  nince  tlic  Can> 
qu«i-or  luui  divided  tiie  temporal  and  spiritual  court*  of  jastkeJ 
tile  treatment  of  criminiil  clerks  liad  been  a  umlter  uf  difficulty ;! 
the  hty  triliuuiilii  werw  prevented  by  the  eccleaiastical  ouca  {roul 
enforcing  justice,  and  the  ecclesiiufticol  ones  wei-c  able  only  tol 
inflict  Apiiitual  penalties.  The  rvnsouAble  coinpromiic  whidil 
*  Griiu,  8,  T.  C.  1.  li ;  ml.  ituUrtwu,  pp.  3^6  mi. 
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hml  been  propounded  l)y  the  Conqueror  liimself,  in  the  injunction 
tliat  the  Ifty  oflicinis  s)ioii1(l  enforce  1  he  judgments  of  the  bishops ', 
hnd  lieen  rendered  inefficncious  by  the  jealousies  of  the  two 
estates ;  and  the  result  was  that  in  ninny  CAses  grossly  criminal 
acta  of  clerks  escaped  unpunished,  and  gross  criminals  eluded 
the  penalty  of  their  crimes  by  declaring  themselves  clerks.  Tlie 
fact  that  the  king  took  up  the  question  at  this  moment  seems  to 
bIiow  that  he  was  already  undertaking  the  reform  of  the  criminal 
law  wliich  lie  carried  into  effect  three  years  after.  He  proposed 
that  the  anomalous  state  of  things  should  cease ;  that  clerical 
criminals  should  lie  brought  before  the  terajxtral  court  and 
accused  there  ;  if  they  pleaded  not  guilty  they  were  to  be  tried 
in  the  ecclesiastical  court;  if  found  guilty,  to  he  degraded 
there  and  brouglit  back  to  the  temporal  court  for  punish- 
ment OB  laymen*.  Becket  resisted;  it  was  sufficient  that  the 
criroinHl  should  l>e  degraded  ;  if  he  offended  again,  he  ofrende<l 
as  a  layman,  and  the  king  might  tnke  him;  bnt  the  first  punish- 
ment was  sufficient  for  the  first  offence.  The  king  on  the  same 
occeaion  complained  heavily  of  the  exactions  of  the  ecclesia.stical 
courts,  and  proposed  to  the  assembled  bishops  tluit  they  should 
promise  to  abide  by  the  customs  which  regulated  those  courts 
and  the  rights  of  the  clergy  generally,  as  they  had  been  allowed 
in  the  days  of  his  grandfather.  The  archbi*<h(ip  s)»w  that  to 
concede  this  unreservedly  would  be  to  place  the  whole  of  the 
clergy  at  the  king's  mercy  :  he  prevailed  on  thf  bishops  to 
assent  '  saving  their  oi-der,'  and  the  king,  in-itated  by  tJie  oppi- 
sition,  left  the  assembly  in  anger.  Immediately  after  he  ordered 
the  archbishop  to  resign  the  honours  of  Eye  and  Berkharapste^l 
which  had  lieen  committed  to  him  as  chancellor '. 

After  two  or  three  unsatisfactory  interviews  with  Becket,  the 


Blipnte 
•t bout  till) 
crtuitiDiW 
clerkft. 


Dfapntcfl  iq 
1163. 


Henry  con 
(lUiinM  of  1' 
e^tortiott  t 
tUe  eixlt^ 
tlcal  cuun 


Open 
timirrvl. 


'  See  above,  p,  J07.  If  tho  exconimunickted  person  wm  obdurate  fur 
fnrty  da;*,  the  kin;  imied  a  writ  to  tbe  aherifF  to  seUe  bim  aud  cornpet 
him  tn  wtiiifv  the  chureli ;  Kut.  I'l.  ii.  i66. 

'  I  hivve  adopted  the  conclueion  oF  Pollock  and  Maitliind,  Blng.  Law, 
I.  431  :  but  the  uialter  ia  far  from  cle.-kr,  and  waa  not  clear  at  the  time.  S<-e 
niiveden,  i.  119;  Gervaw,  i.  174;  Grim,  S.  T.  C.  i.  21;  ed.  Itolwrtaon, 
ii.  J76;  R.  Voutiiarny.  S.  T.  C.  i.  115  «iq. ;  .\non.  Lambeth,  S.  T.  C  il.  SS. 

'  ITerliert  of  Bonliani,  8.  T.  C.  iii.  til;  e<l.  Robertnun,  iii.  275.  He  hi<l 
held  them  ninee  1156,  and  probahly  frciin  bis  fint  appointmeDt  a*  cliaa- 
oellor;  Pipe  RxU,  }  Hen.  II. 
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king  eallod  togttlKr  at  Ckmiiioa,  in  iummry  1164,  tlia  what* 
Imiy  of  die  biihopR  oad  faaroas*.  Agaia  the  •rehbUbop  mi 
ladden  to  accept  the  crutoms  In  vat  aader  Henry  I ;  and  a^paia 
be  declined  doing  aarthing  (mconditionatly.  Then  tite  king 
ardered  thAt  they  fshoold  be  reduced  to  writing,  Itariag  been 
finl  aacertained  br  recogxtition.  The  recngntton,  according  to 
the  fonnal  record,  were  the  archbishope,  biahops,  earla,  barooa, 
mad  most  noble  and  ancient  men  of  t)u>  kingdom ;  according  to 
the  archbishop,  PUchard  de  Lucy  the  justiinar  ami  Jocclin  de 
BaiUeol ',  a  French  lawyer  nf  whom  little  elM  is  known,  were 
the  real  anthors  of  the  docament,  which  was  presented  a*  the 
result  nf  the  inqoirr,  and  which  ha«  become  fiunoas  midcr  the 
name  of  the  '  Constitutions  of  Clarendou.' 

140.  The  Constitutions  of  Clarendon  are  sixteen  in  nirabar, 
and  purport  to  be,  as  the  history  of  their  prodactiou  shows 
tliem  to  have  been,  a  report  of  the  usngeH  of  Henry  I  on  the 
dtRpoted  points.  Tbey  concern  qnestions  of  odTowson  and 
presentation,  churches  in  the  king's  j^fl,  the  trial  of  cliTka,  Uin 
securilT  to  be  taken  of  the  excommunicAted,  the  trinl  of  laymi^ 
fur  ttpiritunl  offences,  the  excomraunieatiou  of  teuants-in-rhie(^ 
the  licence  of  the  clergy  to  go  abnuul,  f-~'-  :  ''--i  -  -  filg, 
which  are  ooi  to  go  further  than  tlio  ui  iha 

consent  of  the  king;  <|ue8tious  of  the  title  to  eccleaiastieal 
estates,  the  baroninl  duties  of  the  prelates,  the  election  to 
bichoprica  and  abbacies,  the  right  of  the  king  to  the  gtwds  of 
felons  deposited  under  the  protection  of  the  Church,  and  the' 
ordination  of  villeins '.  Such  of  these  as  are  of  importance  to 
our  subject  may  l>e  noticed  elsewhere :  it  is  enough  nt  present 
to  remark  that,  while  some  of  the  Constitutions  only  8tat*i  in 
legal  form  tlie  customs  which  had  lieen  adopted  by  the  Conqoenir 
and  liis  sons,  others  of  fhi-m  seem  to  be  ilevclopmeiits  or  expan- 
sions of  sucli  customs  in  forms  and  with  applications  thitt  belonjr 
to  a  much  more  advance<l  state  of  tiie  law.    The  Imronial  stntus 

'  •  Kx  m&ndftto  rofjit,  oonctirrentibus  epiaoopia  fl  i.r.<:eril]ii<  :'  TI  Hi.rt.. 
i.  31J.    or.  (iorvaw,  i.  176  ;  '^^eraleooncUium  , 
I.  ll,i(;  Rnljorlxin,  iii.  4(1).  '  Ri<l> 

*  OKr>»4n<,  i    17S-1S0;  Srlwl  Clinn- •  (.|i.  i,5;-i4u.      Wah  llio 

(Vmatiiiiliiini  b«iiiitii]|),- cnnipsrc  the  ' '  >•  of  Phi)i|i  11  j  Onloiin. 

dw  Rnii,  i.  39.  «q. 
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the  bishops  is  uiiri-aervedly  ast^erted,  the  existence  of  the  Tiieir  im- 
iria  Regis  aa  a.  tribunal  of  regular  resort,  the  right  of  thu  iiiiutratuic 
bishups  to  sit  with  the  other  baroiiH  in  the  Curia  until  a  question  of'ii^nr/. 
of  blood  occurs,  the  use  of  juries  of  twelve  men  of  the  vicinity  th/»fonn 
criminal  cituses  und  for  recognition  of  claims  to  laud,  all  " 
ese  are  stated  in  such  a  way  un  to  show  that  the  jurisprudence 
of  which  they  were  a  part  was  known  to  the  country  at  large, 
cordingly,  the  institution  of  the  Greot  Assize — tlie  edict  by 
k'liich  the  king  empowered  the  litigont  who  wished  to  avoid  the 
trial  by  battle  to  obtain  a  recognition  of  his  right  by  inquest  of 
jury — must  be  supposed  to  have  been  issued  at  an  earlier  period 
of  the  reign :  and  the  use  of  the  jury  of  accusation,  which  is 
mentioned  in  the  Laws  of  Ethel  red  but  only  indistinctly  trace- 
oble  later,  must  have  been  revived  before  the  year  1 16^.     And 
if  this  be  so,  the  Constitutions  of  Clarendon  assume  a  character 
which  the  party  statements  of  Becket'a  biogmphers  have  not 
allowed  them.     They  are  no  mere  engine  of  tyranny,  or  eecular  Tho  Coiutu  ' 
Spite  against  a  churchman :  they  are  really  a  port  of  a  great  ciMt<iu<i..i> 
scheme   of    administrative    reform,    by    which    the    debiiteubly  jsncrai       ■ 
ground   between  the   spiritual    and    temporal    powers   can    be  irgai  ntunA 
brought  within  the  reach  of  common  justice,  and  the  lawless-  I 

uebu  arising  from  professional  jeuloiisies  aliolished.     That  they  I 

were  really  this,  and  not  an  occasional  weapon  of  controversy,  ^J 

■pay  be  furthei-  Inferred  from  the  rapidity  with  which  they  were         ^^| 
Brawn  up,  the  cumpleteuess  of  their  form,  and  the  fact  that,  ^^| 

Notwithstanding    the    storm    that    followed,    they    formed    thu  ^^| 

broundwork  of  the  later  customary  practice  in  all  such  matters.         ^^| 
■    To  liecket  however  and  his  followers  they  presented  tluni-  IW-kof^ni 

H    ,  .  ,        ,  rM-e|>tinii  ofj 

Belves  in  00  such  light.     The  archbishop   had   come  the  year  Oicm,  11&4.J 

Before  from  the  council  of  Tours '  in  an  excited  state  of  mind,  I 

Hf  which  the  council  of  Woodstock  saw  the  first  evidence.     He  1 

Bett  of  all  men  must  have  known  tlie  beneficial  (.•fleets  wiiich  the  ^ 

^Bligdom  at  large  hod  experienced  from  the  king's  legal  meiisures.  ^^| 

Vet  he  declared  them  to  b<<  incompatible  with  the  freedom  of  ^^| 

Bie  i.-lerg>-.     At  lost,  moved  by  the  enttx-aties  of  his  brethren,  ^^| 

Bliom    the    king's    threats    liad    frightened,   Ik-    ilerlnri'ii    liii  ^^| 

B  '  Majr  19,  ll6j  :  Gervaa*,  (.  173.  ^^| 
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acetpUaccoftheQiPitihUioM:  but  wilh  to  nueL  reloetMin 
will)  «o  majtj  dreanatanera  aa  wbidi  ao  eoiisi«teol  ttalinMOf  | 
t>  attaiD«bt«.  timt  tii«  iaiprmuoo  gireii  lU  tb«  limr  ww  Umt  W 
VM  mnpoming,  i/  not  dwiling  deeettfollr.  He  wnt  imoicdiBtoli:^ 
(o  a«k  the  fcTgiveocMi  of  the  pope,  mi  iMring  betrajred  Uie 
i«rMto  of  iht  Cliiuvli '. 

From  this  mntnent  the  intriguw  of  tlir  wchbitlinp'* 
intrignee  for  which  hi*  own  condact  bad  gireo  the  oppartoattTi 
•lliioi^  it«A>rd««1  no  justifioAtion,  left  bim  do  rest.  In  tmk 
be  appealed  to  tlie  king :  nenrr  wns  too  deeply  woonded  to 
foj^\-e,  Mid  was  too  mach  detemtinod  on  bia  own  potiry  c^ 
refunn  to  think  of  yiHlding :  aitd  the  courtiere  were  t«>sohr«d 
thai  no  reconciliation  should  take  ]>lace.  In  tb«  foU( 
October  a  council  was  colled  at  Northampton  *.  to  which 
archliishop  was  sunimuned,  nut,  as  was  the  custom,  by  tb« 
•Bnimons  issued  specially  to  him  fka  the  first  ooaOfieOor  of 
crowu,  but  by  a  commoD  sonimoiis  aildreased  to  tJi«  aberiff 
Kent  and  ordering  liiin  to  rite  the  archbishop  to  aiMWvr  tb* 
claim!)  of  .lolin  the  l^lnrf'luil  '.  At  that  cniiucil  his  ruin  waa 
completed :  he  waa  overwhebned  by  the  king's  defOMul  that  h 
should  produce  tl»e  accoaiits  of  the  chancen-,  and  t  ' ' 
of  hi«  ejiemies.     In  de.-pair  of  judtice.  in  fear  of  I  r  la 

the  new  Ambition  of  fiui^hing  the  third  pltase  of  his  earner  by 
exile  or  martyrdom,  he  fled  from  Xortliampton  and  soon  iiftvi 
look   refuge   in  France,  where,  |>artly  by  threats  uf  Rpiritna 
punishment,  partly  by  intrigues,  and  partly  by  invoking  I 
legal  interference  of  o  pope  who  had  little  sTropathy  with  bi 
!>nfreriiigs,  he  condncted  a  struggle  which  &1U  the  chrouiclea 
the  next  six  yeara. 


'  Robertne,  Becket.  pp.  toi-103. 

*  'dnvenerunt  illuc  epiicopi,  comiu*,  haroDOi   Uilin*   n^i,  nu 
regU  iirjfCTite  ;'  R.  l)ii*ti>,  i.  31%.     '  Solemne  KUtuvnn  Tlrlirnv  ctine 
•iiiiiim  4|iii  do  r«ige  tonerent  in         '  ■     ■  r    ■ 
vtiiteajiUD  ;'  Orim,  8.  T.  C.  i.  " 
cllluiii.'  W.r;-'  -".!•   <  ■!■  ■ 
et  abljiiU'*,  (' 

omniiiu  cini  n  < 

aT.  C.  f  i,ia. 

•  W.  FititS{«]ihea,  S.  T.  C.  i.  no;  mL  UtAxvltoa,  iii  41 


xn.] 


Amise  nf  Clartndon, 


5f>5 


Daring  the  (frcat^st  part  of  this  time  Henry  ftlao  wan  ab«ent 
from  Euglund.  He  ]N>i(I  a  Lurriinl  visit  to  Xormandy  in  tl6,^, 
and  on  Uh  return  made  liii?  third  expedition  to  VVal^s.  Enily 
in  1 1 66  he  hehi  a  council  of  the  clergy  at  Oxford',  and  a  fn^at 
assembly  of  the  biiihopB  and  baronage  at  Clarendon  '.  He  luul 
just  negotiated  a  marriage  for  liis  eldest  daughter  wit.li  Heni'^' 
tlie  Liou  Duke  of  Saxony,  who  was  now  in  close  aUiance  with 
Frederick  Barbaroeaa,  and  was  supposed  to  1m>  intending  to  join 
the  party  of  the  anti-}x>pe.  Haraaeied  by  the  attacks  of  Becket, 
in  want  of  money  for  the  dowry  of  his  daughter,  invited  by  the 
emperor  to  join  the  schismatic  party,  committed  to  it  by  liia 
own  envoTB,  and  drawn  back  from  euch  a  groes  mistake  by 
Earl  IJobert  of  Leicester  the  justiciar,  who  rofuBed  the  kias  of 
peace  to  the  archbishop  of  C'/ologne  when  acting  as  the  imjierial 
ambiUHuloir',  Henry  nliowed  himself  still  the  master  of  the 
situation.  It  is  to  thin  |>erio<l  that  we  owe  the  Assize  of 
Clarendon,  whicli  remo<lelled  the  provincial  administration  of 
justice,  aiid  the  valuable  >terie8  of  documents  which  aiv  contained 
in  tlie  likck  Book  of  the  Exchequer.  I)unie<liutely  after  the 
council  of  Clarendon  the  king  went  to  France,  where  lur  was 

plo^Td  in  the  acquisition  of  Brittany  and  in  counteracting 
the  intriguer  of  Bt<cket  until  Mareli,  1170.  Li  Uiese  years  he 
lost  eome  of  his  olde«t  coonsellorB;  tlie  empress  in  1167, 
Geoffrey  de  Maodeville  in  11 66,  Earl  Robert  of  Leicester  in 
ii68,  and  Bishop  Xigel  of  E^lr  in  1 169.  He  hiul  however  now 
gained  safficieAt  experience  in  afiairs  to  be  independent  of  bia 
mini^ten — he  never  again  snlmiitted  to  the  adrice  of  a  frieml 

>  B.I)mk«o,  i.  31S:  Abb.  ThMkob.  fai.  LaarT;,  p.  49 ;  W.XevKa*. 
13.  Hi*  ocmatU  la  »r«n»tliiM»  caudmted,  m  if  it  b«iiaig«d  to  ■  160  ar  I  iCl. 
Ilot  the  king  »••  afanad  ta  these  je*n,  tad  the  diract  evidsact  at  Balyfc 
it:  Dietto  u  amtif  MrfMtat  to  fix  the  year, 

'  TkM  mmimVty  fa  ■iiiliuatil  by  Grim,  aad  Kagtr  at  Vaaarmj,  m  one 
tUA  aa  oatb  waa  aaeud  ftm  tlia  buttaja  Oixt  Uwjr  w««]d  m(  aMMd 
^tiap«Iia3  8.T.C.  1.5$.  is6:  ad.  BobataaB,a.  .MS.    1W  Fip*  bb 
MT  amtiOB  tbc  kWs  ri«iaiB  at  OaivfiilaB,  aa4  (ive  mrwai 
laadf  for  viaa,  eairligc  Mi.  etc ;  a*  vaU  a*  ft*  ami  to  aeal  1^ 
ai,  tit  Die  mmtnet  of  aaianinaia,  aarf  far  tbe  «^aa  «f  iW  a«M- 
Mcaoi  I  fH.  il  pa£ hi;  tjUm.C0mit,  Uima^M$mAl\iai- 

warf  €.f  .  ,'.  89.  90 

•    B.  I'jOtJt,,  L   318. 
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such  ns  Becket  lind  been  ;  and  in  the  family  of  the  old  minister 
of  the  Exchequer  he  found  a  iiuinl>er  of  trained  clerks  wha 
without  iispiring  to  inHuential  places  in  the  government,  wer 
skilful  nnd  experienced  in  every  dejwrtinent  of  ministerial  work. 
Bisliop  Nigel  hud  left  a  son  for  whom  lie  had  purchased  in  1 159^ 
the  oflSce  of  treasurer,  Richard  FitK-Nenl,  the  author  of  tha^| 
Dialogus  de  Scaccario,  afterwards  bishop  of  London.     Another^^ 
of  his  clerks,  i)robaljly  a  kinsman,  earned  an  uuliappy  notoriety 
during  the  Becket  quarrel  as  Richard  of  Ilchester*;  he  wbs  a 
man  of  consummate  skill  in  diplomacy  as  well  as  finance,  aotedj 
as  justiciar  of  Normandy,  and  was  constantly  employed  as 
justice  and   hai-ou  of  the  Exchequer  at  home.     The  office 
cluincellor  was  not  filled   up  during  Becket's  life,   some  dis- 
tinguished chnplaiu  of  the  king  usually  acting  as  protonotaryJ 
vice-chancellor  or  kceptT  of  the  seal'.     The  office  of  justiciael 
was  retained  by  Richard  de  Lucy,  whose  fidelity  to  the  king^i 
notwithstanding  his  devotion  to  the  memory  of  Becket*,  and! 
his  frank  determination,  where  he  could,  to  assert  the  rights  of 
the  nation,  earned  him  the  honourable  title  of  Richard  de  Lucyi 
the  Loyal  °. 

141.  The  credit  of  liaving  drawn  up  the  Assixe  of  Clarendon* 


'  Hid.  Eliens.  Ang.  8ac.  i.  637. 

'  Riciiard  of  Ilchester  waa  •  writer  or  clerk  in  the  Cnris  and  Exchequer 
from  the  begiiiiiijig  of  Uie  reijjn  of  Henry  II;  Pipe  Roll,  pp.  30,  31,  98. 
He  l>eciune  archdeiicuu  uf  Puictiers  before  1164,  and  was  made  bishop  of 
Winchester  in  1174,  Hi«  illegilimatceon,  Herbert  bishop  ufSalisliunt',  was 
called  I'aiiprr  or  le  Poor,  a  name  which  belonged  peculiarly  to  the  fuiiily 
of  Ko^er  of  Salisbury  tlio  justicinr.  jSo  tliat  it  is  mo»t  probnble  that  Rich&rd 
waD  a  kinsman  of  Nigel,  whose  son,  the  bishop  uf  Londoa,  speaks  of  him 
with  great  respect  in  the  Dialogus  de  Scaccario.  He  waa  &  kinanuMi  also 
of  Gilbert  Foliot;  S.  T.  C.  v.  291. 

'  Klatthew,  the  Icing's  chancellor,  who  is  mentioned  in  a  letter  of  Folii 
to  the  pope  (S.  T.  C.  v.  301  :,  is  probably  the  king's  old  tutor.  See  abovc^: 
p.  485.  A  clerk  nauied  Waller  kept  the  seal  iu  1166;  8.  T.  C.  iv, 
185.  Geoffrey  Ridel  also  appears  as  keeper.  But  the  most  importanfl 
functions  seem  to  have  been  discharged  by  .Tolin  of  Oxford  and  Ricbanl  of 
Ilchester.     See  Eyton,  Court,  Ac.  of  Hen.  II,  pp.  100,  174. 

*  He  founded  the  Augustinian  abbey  of  Lesnes  in  Kent  in  honoor  of  the 
uiartyr,  and  became  a  canon  there  after  his  resignation  ;  Ben.  Pet.  i.  238 ; 
Mon.  Angl.  vi.  456. 

"  .Tonlim  Fantosme  (ed.  Michell,  p.  70. 

*  The  Assize  of  Clnrondnn  uos  lontjr  known  only  through  the  Aasixe 
Northampton,  published  ten  years  later:   it  was  Brat  printed  by  Sir   K, 
Pulgrave,  Gomuuuiwealtli,  pp.  clxvi-clxxi.     It  will  be  founil,  eilittd  from  • 
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must  be  divided  Wtween  the  king  and  his  advisers.     Whether  AKi»nr 
or  no  it  owes  8oroe  part  of  its  importance  to  the  loss  of  the  legal  jt6d. 
enactments  that  had  preceded  it,  it  is  the  most  important  docu- 
ment of  the  nature  of  law,  or  edict,  that  has  appeare<l  since  the 
Conquest ;  and,  whether  it  1)e  regarded  in  its  bearing  on  legal 
history,  or  in   its  ultimate   constitutional   results,   it  has  the 
greatest  interest.     The  council  in  which  it  was  passeil  is  de- 
Bcrilx'd  as  consistijig  of  the  archbishops,  bishops,  abbots,  earls, 
and  barons  of  all  England ;  Becket  however  was  not  present, 
and  the  assembly  probably,  amongst  its  minor  acts,  issued  sonic 
sentence  against  him  and  his  relations.     The  Assize  contains  no  lu 
mention  of  him.     It  is  arranged  in  twenty-two  articles,  which 
were  furnished  to  the  judges  n!>out  to  make  a  general  provincial 
nsitation  '.     Of  these  the  first  six  describe  the  manner  in  which 
the  presentment  of  criminals  to  the  courts  of  the  justices  or  the 
sheriff  is  henceforth  to  l>o  mude.     Inquest  is  to  l)e  held,  and''^''J' 
juries  of  twelve  men  of  the  hundred,  and  fnur  men  of  the  town-  ">•»« 
ship,  are  to  present  nil  jiersons  accused  of  felony  by  public 
report;  these  are  to  go  to  the  oi"deul,  and  to  faro  an  that  test 
may  determine.     By  the  other  articles  all  men  are  directed  to  Articiwof 
attend  the  county  courts,  and  to  join,  if  required,  in  these  pre- 
sentments'; no  franchise  is  t")  exclude  the  justices,  und  no  one 
may  entertain  a  stranger  for  whom  he  will  not  be  responsible 
before   them ;   un   acknowledgment  made  before  the  hundred 
court  cannot  l)e  withdrawn  before  the  justices';  even  the  result 
of  the  ordeal  is  not  to  save  from  buuisluneut  the  man  of  bad 

better  MS.,  in  Select  Charters  ed.  3),  pp.  I43-I46  ;  aUn  in  in;  edition  of 
Beneilict  of  Peterborough,  vol.  ii.  »pp.  pp.  cilix-cliv ;  Hovedcn,  ii.  cii-cv, 
348-j,i;i.  It  liM  not  unnaturally  been  e^infiiiied  with  llie  Conatitutiono  of 
CUrendou ;  and  even  Gcrviuc,  whu  waa  a  coDtemjwrary,  detcribeg  the 
Ataize  of  Northampton  an  a  re-enactment  of  the  act  of  Clarendon :  '  Pro 
cujui  euecrandiii  inttitutiit  beatux  martyr  Thomas  Cantuarienais  uMjae  in 
neptcnnitun  exulavit;'  i.  ijS.  The  Auize  and  the  Constitution!!  have 
nothing  in  couiuion. 

'  Thii  Aiuixe  aeema  to  be  referred  to  in  the  Dialo^a  de  Hcaccario,  ii.  c. 
10  :  ai '  arctior  asiiaa  qaam  rex  propter  Dceleratos  conitituit ; '  and  '  Regia 
conatitatio  qnae  eat  pro  bono  pacis ;     ibid. 

'  '  Homine*  de  Tichcaoura  debent  v.  marcaa  quia  nolnerunt  jurare  aasiaam 
rf^i ;  ■  Pipe  KoU  of  1 166. 

'  Compare  thii  with  Glanvill,  lib.  viii.  0.  9.  U  r^eeuui  to  lie  the  firat 
■iieution  of  the  diatiaction  of  a  court  of  record  from  one  not  of  record ;  but 
«ee  LI.  Will.  c.  24. 
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charikcter  who  lias  heev  presented  by  tlie  inquest ;  one  dherifT  is 
to  assiet  another  in  the  pursuit  und  capture  of  fugitives.  The 
sessions  of  the  juetices  are  to  be  held  in  full  county  court.  Tw^H 
curious  Articles  touching  the  ecclesiastical  relations  of  the  Rtate 
follow ;  no  convent  or  college  is  to  receive  any  of  the  mean 
people  into  their  body  without  good  testimony  as  to  character, 
and  the  hpretics  condemned  at  the  recent  council  of  Oxford  are 
to  be  treated  as  outlaws.  The  Assize  is  to  hold  good  so  long 
as  the  king  shall  please.  ^H 

In  this  document  we  may  observe  several  markj;  of  the 
permanence  of  the  old  common  law  of  the  country.  Not  only 
is  the  agency  of  the  i?hire-moot  and  hundred-moot — the  four 
liest  men  of  the  township,  and  the  lord  with  his  steward 
applied  to  the  execution  of  the  edict,  but  the  very  langui 
of  the  ancient  laws  touching  strangers  and  fugitive  felons 
repeated '.  The  inquest  itself  may  be  native  or  Norman,  but 
there  is  no  doubt  as  to  the  character  of  the  machinery  by 
which  it  is  to  lie  ti-ansacted.  In  the  article  which  directs  t 
admission  of  the  justices  into  every  franchise  may  be  detect 
one  sign  of  the  anti-feudal  policy  which  the  king  had  all  hi 
life  to  maintain. 

The  visitation  took  place  in  the  spring  and  summer  of  1166; 
two  justices,  the  earl  of  Essex  and  Richard  de  Lucy,  travelled 
over  the  whole  country",  and  the  proceeds  of  their  iuvestiga^H 
tions  swell  the  accounts  of  the  Pipe  Roll  of  the  year  to  art^' 
unusual    size.     The    enormous    receipts    under    tlie    heads   of 
placita ",  the  chattels  of  those  who  failed  in  the  ordeal  *,  fines 
exacted  from  the  men  who  refused  to  swear  under  the  king' 
assize '',  the  goods  of  those  hanged  under  the  Assize  of  Claren' 
don',  the  expenses  of  the  gaols  which  the  Assize  ordered  to 

'  Compare  with  tlie  clause  about  strangers,  the  Laws  of  Gdward  th 
C'onfenor,  0.  J3  ;  Canute,  sec.  J8  ;  William  I,  i.  48  ;  Henry  I,  8,  J  f,. 

'  In  eighteen  counties  assixes  were  held  hy  Iticharit  <le  Lucy,  who  \yi 
accompanied  by  the  earl  of  Essex  in  seventeen  out  of  the  number. 

'  .Some  extracts  will  lie  found  in  Madox,  HiKt.  Exch.  |ip.  J35,  136. 

'  '  De  catallis  fugitivorum  et  eomm  qui  perierunt  in  juiUcio  ai)nae ; '  '. 
of  1 166  :  this  entry  occurs  in  a  large  number  of  counties, 

"  See  above,  p.  507 :  cf.  pp.  438,  419,  above. 

'  '  De  catallis  fugitivoruui  et  suspensoruin  per  aasimn  de  Clarendon  ;1 
iinll  of  1 1  Ay. 
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built  or  to  be  put  in  good  repHir ',  mark  the  accounts  ol'  this 
uuJ  sevei-aJ  succeeilLiig  years.  Tliese  entries,  which  have  uo- 
thitig  correBpondiug  with  thein  in  the  rolls  of  the  earlier  years, 
seem  to  suggest  the  couelusiou  that  the  net  from  which  they 
resulted  was  really  a  great  measure  of  innovation  ;  an  attempt 
to  invigorate  the  local  administratiou  of  justice,  and  the  ini- 
tiative measui-e  of  a  newly-develoi>ed  principle  of  judicial 
pi-ocess ;  a  distinct  step  forwards  in  the  [wlicy  of  bringing  the 
royal  jurisdiction  into  close  counejtion  with  the  popular  courts, 
and  thus  training  the  nation  to  the  concentration  of  the  powers 
of  the  people  in  the  representative  parliaments  of  later  ages. 

The   immediat*   results  of  the   Assize  were   by  no   means  Sai»<iqni>nt 

DIBUUns  of 

transient ;  the  visitation  of  1166  was  followed  by  an  itinerant  i>ro»-inoi»i 
survey  of  the  forests  in  1167,  and  in   11 68  by  a  thorough  cir- 
cuit of  the  shires ',  held  by  the  barons  of  the  Exchequer  mainly  ^^| 
for  the  purpose  of  collecting  the  aid  which  Henry  demanded  ^^| 
for  the  marriage  of  his  eldest  daughter.     It  is  not  improbable  ^^| 
that  the  discussion  of  this  aid  took  place  in  the  council  of  ^^| 
Clarendon  in   1166^,  fur  Henry  was  not  in  England  between  ^^| 
that  date  and  the  time  when  the  money  was  collected ;  but  it  ^^| 
is  ijossible  that  it  wiis  taken  as  a  matter  of  coui"se  mider  the 
recognised  feudal  principles  in  such  cases.     The  assessment  was  Tiio»«lof   J 
one  mark  on  the  knight's  fee  • ;   and  the  number  of  knights'  I 
fees  on  which  it  was  assessed  was  certified  by  the  landowners  I 
themselves.     The  collection  of  the  money  occupied  the  barons  ^^J 
for  two  years  °,  and,  as  appears  from  the  action  of  the  next  ^^| 

'  The  expeniiea  of  gitoU  at  Canterbury,  Rocheater,  Huntingdon,  Cum-  ^^H 

bridge,  Sorum,  M&line<ibury,  Aylesbury,  and  Oxfonl  are  accuunteil  for  in  ^^H 

the  HoU  of  1 166.  ^^1 

-  AUn  de  Nerill  held  the  foreat  court*  in  1 167  ;  in  1 168  the  barons  who  ^^H 

took  the  aid  were  Richard  of  Ilchesler,  Reginald  of  Warenne,  William  ^^H 

Basset,  and  G  ny  the  I>e.in  of  W&ltliaui ;    besides  these,  Richard  de  Lucy  ^^H 

acted  in   Yorkshire  and  Cumberlanil,    Henry   Fitz-Cierold   in   Kent,   and  ^^H 

William  Kitz-John  in  Dorset  and  ,Souirr»ct ;  Roll  of  1168.  ^^H 

'  The  purciiasie  of  n  hutch,  '  Una  hurhia  ad  cuftodicndiis  carlaa  baronum  ^^H 

de  militibus'  \\XiM  of  Ii66'i,  would  seem  to  fix  the  date  of  the  documents  ^^H 

|>reser\-ed  iu  the  Liber  Niger ;  Madox,  Uitt.  Exch.  p.  400.     See  also  Eytuu,  ^^H 

Court,  kc.  of  Bem-y  II,  iip.  89-91.     On  the  imi>ortance  of  this  meuure,  ^^| 

iiee  Round,  Feudal  EngUwd,  pp.  336-346.  ^^H 

'  Madox,  Hist.  Kxch.  |i.  .^98.  ^^| 

'  The  same  ofHcvrb  acted  as  in  1 168,  with  the  addition  of  John  Cumin,  ^^H 

afterwards  archbishop  of  Dublin,  and  Uervaoc  u{  CymVisiU.  ^^1 
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year,  did  not  Ritisfy  the  king,  whilst  it  called  forth  great  com' 
plaints  on  the  part  of  the  people.  The  visitation  of  the  baroi 
was  used  for  judicial  as  well  as  financial  purposes,  the  sberifb 
had  great  opportunities  of  enforcing  justice  aa  well  as  of  mak 
ing  perquisites,  and  the  exaction,  following;  so  close  on  the 
severe  asaize  of  1 1 66,  led  men  not  unreasonably  to  i-egai-d  the 
mecliSLnism  employed  for  the  repression  of  crime  as  one  of  a 
series  of  expedients  for  increasing  the  receipts  of  the  Ex- 
chequer. The  murmurs  of  the  people  reached  the  king  in 
Normandy ;  and  be  had  by  this  time  other  reasons  for  paying 
a  visit  to  England. 
Proinuito  142.  He  was  now  thoroughly  weary  of  the  Becket  contro- 
heir,  101170.  versy,  and  the  i^ilinacious  underhand  hostility  of  Lewis  VII. 
He  had  succeeded  in  com])elling  the  Bretons  to  submit  to 
Geoffrey  his  third  son,  whom  he  had  married  to  the  heiress  of 
Count  Conuu  ;  and  he  was  anxious  to  obtain  for  his  son  Henry 
the  right  to  govern  England  as  viceroy  or  sharer  in  the  lights 
of  the  crown,  which  could  be  conferred  only  by  the  rite 
coronation.  "With  this  object  in  view  he  returned  in  March,! 
1 1 70,  iiiid  held  a  great  court  ut  Easter  at  Windsor,  and  another^ 
tiuiucdtately  after  at  London.  In  the  second  assembly,  which 
coincided  in-obably  with  the  Easter  session  of  the  Exchequer,! 
he,  \)y  i\u  exti-aordinaiy  act  of  authority,  removed  uU  thel 
sheriffs  of  the  kingdom  from  their  offices,  and  issued  a  com- 
mission of  inquiry  into  their  receipts,  which  was  to  i-cport  to 
him  on  the  14th  of  June,  the  day  fixed  for  the  coronation  of 
the  younger  Henry '.  The  commission  of  inquiry,  the  text  of 
M'hich  is  extant,  contains  thirteen  articles,  which  sjjecify  both 
the  matters  to  be  investigated  and  the  particular  method  by 
which  the  infonnatiou  is  to  be  obtained.  The  barona  to  whom 
it  is  intrusted  arc  to  take  the  oaths  of  all  the  barons,  knights, 
and  freeholdei-s  of  each  county,  and  to  receive  tbeir  evidence 
as  to  the  receipts  of  the  t^hcriffs  and  the  whole  stuff  of  their 
bei"vuuts,  of  the  bishops  and  the  whole  host  of  their  temporal 
officers,  of  all  the  special  administrators  of  the  royal  demesne, 
of  the  itinerant  officers  of  the  Exche«iuer,  oud  of  all  others  whoJ 
'  Bened.  Pet.  i.  £. 
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have  had  the  opjwrtunity  of  touching  the  public  money  ;  iii 
I)articulHr.  iuquify  is  to  he  made  into  tlie  execution  of  tlie 
Assize  of  Clarendon,  whether  it  has  been  justly  enforced,  and 
whether  the  officers  employed  in  it  have  taken  brills  or  hush- 
money;  into  the  collection  of  the  aid  pur  fiUe  nmricr,  and  into 
the  profits  of  the  forests:  a  aupplenientaiy  article  direct^s  in- 
quiry into  the  cases  in  which  homage  due  to  the  king  and  hie 
eon  has  not  }>een  paid '.  The  great  amount  of  business  which 
thus  accrued  could  uot  he  dispatched  in  so  short  a  time  by  the 
same  staff  of  officers  ;  the  inquest  was  taken  by  twelve  'Barons 
eiTant,'  clerk  and  lay,  in  the  counties  nearest  London,  and  by 
similar  large  commissions  in  the  moi-e  distanl  fhires ;  (hey 
were  probably  conijKised  niaiidy  of  the  baronage  of  the  district, 
who  would  naturally  scrutinise  with  some  jealousy  the  pro- 
ceedings of  lioth  the  sheriffs  and  the  judges'.  The  result  was  RemoTalot 
apparently  the  acquittal  of  the  officials :  whether  or  no  this 
was  obtained  by  purchase  ',  no  further  proceedings  were  taken 
•gainst  them,  hut  the  sheriffs  were  )iot  restored  to  their  sheriff- 
doms, and  had  no  further  o]>]Kjriunity  given  thi>in  of  making 
their  office  k  stepping-stone  to  greater  wealth  and  position  '. 
HeniT  placeil  in  the  vacant  niagidtraciea  the  officers  of  the  Ex-  NowiUioriB«. 
chequer  whom  he  knew  and  trusted ;    adopting  in  this  respect 

'  Gervasc,  i.  217-aiy  ;  Bened.  Pet.  ii.  cIt!.  wj.  ;  Select  Charter*  ied.  3), 
pp.  I48  iu|.  On  the  \MAn\M  ut  likenesn  between  tliis  document  and  the 
Iniitraotionii  given  to  the  Karolingian  Missi,  Bee  below,  chap.  xiii.  {  164. 

'  Gervace  gives  the  nniuea  of  the  C'oiniiiis8ionorn  for  the  counties  of  Kent, 
Surrey,  Middlesex,  Berkshire,  Oxford,  Buckingham,  and  Bedford : — the 
abbots  of  8.  AugfUitine's  and  Chertsey;  the  earl  of  Clare,  William  of 
Avranchcs,  Man««serofDaiiini(irtin,Gemld  Fitz-Italph.fiilliertde  Pinkeni, 
WilliKUi  FilzHi'lton.  William  Fitz-Ncal,  Willi.iui  Fiti-Martin,  Kalph  of 
the  >ioKpital,  and  Ralph  de  Dene,  In  Warwickshire  and  Leicerter»lure 
Walti-r  de  Insula  and  Eustace  Fitz-8tephen  acted  '  de  Inquiaitione  Vio«- 
cumitum  Angliae ; '  Madux,  Hist.  Exch.  p.  97. 

'  William  Ba.«set,  who  had  been  sherifl'  of  Leicestershire,  owed  in  the 
19th  year  of  Henry  II  100  marks  'pro  fine  quem  fecit  cum  rege  de 
jnrata  facta  super  eum  de  Inquiaitione  Viceoomituni  Angliae;'  Madox, 
Uist.  Exch.  p.  97. 

*  The  Chronicle  of  Benedict,  i.  5,  snys  that  some  of  the  sheriffs  were 
sliortlv  after  replaced ;  but  an  examination  of  the  list  of  the  sheriffs,  given 
in  the  thirty-first  Report  of  the  Deputy-Keeper,  sliows  that  it  was  done  in 
Tory  few  canes,  and  that  none  of  the  sheriffs  now  removed  were  employed 
again,  except  those  who  were  membem  of  the  Curia  Regis,  aa  nanulf 
Glanvill  and  William  Basset. 
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the   plan  of  his  pi-aiiilfather.    who    had    used    his  judges 
t-heriffh,  iilthougli  he  iivoided  throwing  too  uiaiiy  of  tlie  couutid 
into  ouy  single  hoiid :   the  Curia  Kegin  and  the  shire  thus  are 
brought  together  closer  tlmu  ever,  whilst  a  blow  is  struck  at 
the  local  influeuce  of  the  feudiU  loi'dn. 

The  Whitsuntide  of  1 1 70  was  however  marked  bv  a  more 
critical    event  than    the    iuquest   of  sheriffN.     The    heir    wa 
crowned  as  Heuiy  III;    the  ceremony  was  performed  not 
Thomas  of  Canterburj',  but  by  Roger  of  York,  and  the  wife  of 
the  young  king  was  not  crowned  with  him.     This  act,  which 
was  intended  by  Henry  us  a  sign  and  seal  of  power,  was  a  most 
unfortunate  mistake.     He  hud,  not  unnaturally,  supposed  that 
it   would  strengthen  the   supreme  authority  to  have  in   esc^H 
lUvisiou  of  his  dotninions   a  sufficient  representative  of  royi^| 
miijesty ' :    he  found  that  he  had  ]>iiiced  a  dangerous  weapon  in 
the  Imuds  of  \m  uudutiful  sou.     The  minor  irregularities  of  th^_ 
coronation-day  roused  his  enemies  to  frenzy  ;    Thomas  Beckei^| 
asserted  that  the  rights  of  Canterbury,  of  the  English  Church, 
of  Christianity   itself,    were    outragetl   by  Archbishop   Roger's 
intrasioii ;    and  Lewis  Vll,  hurt  at  the  neglect  of  his  daughter, 
and  bucked  by  the  support   of  the  family  of  Champagne,  who 
combined  cm-el'ul  orthodoxy  with  intense  hatred  of  the  house  of 
Anjou,  urged  the  pope  to  put  the  kingdom   under  interdict. 
Before  these  iiivitiitions  to<>k  effect,  Henry,  alarmed  as  he  might 
well  be.  hastened  into  France,  reconciled  his  long  quarrel  with 
the  archbishop,  and  authorised  his  return.     Becket  returned  in 
December,  e.\toraraunieated  the  op|>osing  bishops,  provoked  the 
king  to  utter  his  angry  and  hasty  with  to  be  rid  of  him,  anj^^ 
expiated   his  impi-udent  and  uuchristiau  violence  by  a  cru^H 
death,  on  the  29th  of  December,  1 170. 

He  was  at  once  hailed  as  a  martyr  by  Lewis  VII  and  the 
house  of  Champagne;  the  monks  of  Canterbury  were  ready 
to  accept  him  as  their  patron  saint  after  death,  altiiough  tlK 


'  Bonodict,  i.   13] :  '  Addena  eliain  in  illo  ni»nditto  quod  quiindo  i(i 
•olui  crat  in  reuiminc  regni,  nihil  dv  jure  i<uo  amittebat,  et  uiodo  de ' 
auet  cum  siiit  |iTiire«  in  rei^uHn  term,  illiquid  inde  perdere.'    These  ' 
written  in  1 177,  netnu  to  furnish  one  olue  to  Uenry'i)  policy. 
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Imd  inreil  liUle  about  liim  durinj^  lii*  lifi-:  the  tide  of  miracle 
)>egaii  to  flow  immediately,  and  with  it  the  tide  ol°  treason  and 
digiiiFeotiou  around  the  pei-son  of  the  king. 

143.  Henrj''8  anger  and  hoiTor  at  the  murder  of  the  arch- 
bishop— ftu  act  which  showed  in  its  pei-pelrators  uot  only  great 
brutality,  but  a  profound  disrepird  for  the  king's  reputation 
and  for  the  public  safety — urged  him  to  apply  at  once  in  self- 
defence  to  Rome.  Tliat  done,  he  must  keep  out  of  the  way  tif 
the  hostile  legation  which  had  been  dispatched  to  Normandy. 
He  collected  his  forces  in  t)ie  dudiy,  crossed  to  Eiiglnnd  in 
August,  117J,  and  thence  to  Ireland,  where  he  reraaiued,  re- 
ceiving the  homages  of  the  bishops  and  princes  of  that  divided 
country,  until  he  heard  that  the  legates  who  were  sent  to  al>- 
iiolve  liira  had  arrived  in  Normandy.  This  was  in  March,  1 172. 
Ou  receiving  the  news  he  returned  as  rapidly  as  he  had  come, 

L-tnade  hie  submission  to  the  papal  representatives,  clearing  hini- 
rBelf  by  oath  of  all  complicity  in  the  death  of  Becket,  renouncing 
the  Constitutions  of  Clarendon,  and  swearing  adhesion  to  Alex- 
amler  III  against  the  autipope.  The  subnlit^sion  was  completed 
at  Avranches  in  8eptenil)er'.  As  one  portion  of  the  pacifica- 
tion, the  younger  Henry  was  crowned  a  second  time,  on  this 
siou  iu  company  with  liis  wife,  at  Winchester  instead  of 
restminster,  and  by  the  arclibishop  of  Itouen  instead  of  the 
archbishop  of  York '.  The  long  storm  seemed  to  have  ended  in 
a  profound  calm.  The  king  found  time  to  demand  a  acut^ige 
from  those  barons  w^ho  liad  not  joined  him  in  his  lri^h  expe- 
dition*, and  set  to  work  with  characteristic  elasticity  on  a 
scheme  for  a  marriage  of  Ids  youngest  son  .lohn  with  the 
heiress  of  Maurienne. 

144.  But  the  momentary  quiet  was  preparatory  to  the  real 
burst  of  the  storm,  which  had  been  long  gathering  in  rcs.'ion.i 
far  more  dangerous  to  Henrj''s  power  than  the  council-chand>er 
of  the  pope.     The  long  strain  of  the  Becket  quarrel  had  worn 

'  See  nanedict,  i.  31,  J3  ;  Hnvolen,  ii.  35-39. 
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oTdioont  \w  iiatioiicc,  and  the  liumiliatioD  which  ntti^rd  thr  vie 
of  flie  Irjiates  placed  liim  liefnre  his  Imrons  in  a  podtioo  whidtl 
uo  English  Bovereipi  had  y6t  filled.      He  liad  iMtoitu*  irriljiltlftl 
nnd  exacting,  hnd  alienated  his  wife,  and  failed  to  tecnr* 
love  of  his  cliildrt'ii.     His  very  measures  of  reform  luwl  army 
against  him   the   many  whose    interests  were    alTectetl    by  hii 
refomiB,     A  coucipiracy  ogsdust  bis  life,  contrived   by  Ailam  dc 
Port,  waa  discovered'.     The  feudal  spirit  was  ready  for  iuj 
opportunity,  which  Lewis  \TI  was  eager  to    tnake.      Tl««  old' 
men  who  remembered  Stephen's  time  were  passing  avay,  nu 
the  young  onea  were   looking;  forward  to  the  rule  of  a 
generation.     The  Maurienue  negotiation  was  the  sjinrk 
the  mass  of  disafl'ection  in  flame.     The  king's  projKxsii;    ., 
a  proper  provision  should  be  made  for  John,  was  opposed  by  kti 
eldest  son  :  he  demanded  a  Fubstautive  .«ham  in  the  ndtniuixtni' 
tion  of  the  government ;  he  would  have  England  or  Normaiidj 
to  himself,  or  at  least  some  territory  of  his  own  where  h«  (um( 
his  wife   might    be  a  reul    king   and    ijut-cu'.     That    hi'   w»^ 
prompted  by  Lewis  W\  and  encoumgi'd  by  prDmii>«»  of  the 
lords  of  Normandy,  England,  and  Anjou,  the  historian  of 
time  distinctly  asserts';  and  the  result  gives  some  pi'  ' 
to  the  statement,  although  it  is  not  probable  that  in  i 
an  actual  conspiracy  of  any  wide  extent  was  on  foot     At  >f  id 
lent.  1173,  the  young  Henry  fled  from  his  father,  and  went  nt 
once  to  Lewis.     The  king  immediately  8usp«:'cted  treafcuii,  at><l| 
set  tlie  castles  of  Normandy  in  a  condition  of  defence.    No  tints 
was  lost  ou  either  aide.     Lewis   called   a  cotmcil  at    Paris.  iu| 
which  he  proposed  to  assist  the   young  king   to  dethrone 
father,  and  found  a  ready  assent  from  the  counts  of  Flande 
Boulogne,  and  Blois :  the  king  of  Scots,  his  brother  David,  andl 
Hugh  Bigod  the  earl  of  Norfolk,  also  undertook  to  iiuppur 
him,  and  received  the  promise  of  extensive  honours  to  bo  bc-> 
stowed  if  the  rebellion  were  successful  *.     Each  of  the  allies  had] 


'  Adsm  would  not  aUnd  liiii  trUl,  »nd  wiu  PuUswed,  btrt  naUirvd  a  hm\ 
yoan  »fter ;  fi«n«d.  i.  35.   Hi-  jutoad  Uie  rvb«li  in  1 1 73  ;  J.  Fantoamr.  p.  6 j» 

•  Bened.  i.  41.  '  11)1,1   [,.  ^j. 

*  Ben«d.  I.  44,  4J  ;  Jc1nU.11  I  .,  it,.  Thol 
Ut(«r  writer,  wbo  wu  •  cuitC'                                                         M  tiy  tbnl 


xn.] 


JtehfUim  of  1 1 73. 


6^S 


»  different  ground  of  oflenre  :  iJie  count  of  Boulofrur  hn<l  n 
olnira  (111  Mortain  -he  lind  iimrriMl  the  dftughtcr  of  St«')>licii, 
unci  Henry  Imd  tried  to  purcliiise  liis  rijjlits  over  the  Noniian 
coitnty;  the  count*  of  Blois  and  f'lxuider*,  besides  their  au- 
cestr«]  hatred  to  Nomiandy  and  their  pious  indication  on 
behalf  of  tlie  martyr,  had  euth  his  own  private  grudge;  Henrj' 
had  spared  no  man's  interest  in  liis  determination  to  round  off 
bis  territorial  Iwundaries. 

Tlie  war  broke  out  in  June ;  and  the  news  of  the  invasion 
of  Normandy  provoked  an  immediate  i'cb«?llion  in  England, 
The  English  earls  had  watched  with  disgust  Henry's  progres- 
sive measures  for  the  extinction  of  feudal  power.  Their  castles 
had  Iteen  taken  from  them,  their  franchises  invaded,  their 
military  fervice  exacted  or  money  taken  in  commutation : 
every  advantage  that  the  feudal  obligation  gave  to  the  king 
he  had  nse<l,  but  he  had  allowed  them  no  liberty  of  tyranny 
in  return.  The  most  influential  amongst  them  hail  still  very 
gn-at  interests  in  Normandy :  the  earl  of  Leicester  had  the 
great  Kef  of  Breteuil ;  the  earl  of  Chester  was  hereditary  vis- 
count of  Avranchen  and  Bayeux ;  William  of  Aumale,  the  sou 
of  that  Stephen  who  had  been  set  up  aa  a  competitor  against 
"William  Rnfns.  had  both  his  lordship  of  Holderness  and  hin 
great  Nonuan  county.  Others  had  the  fancieil  wi-ongs  of  a 
century  to  avenge;  the  Bigoda  and  the  Mowbrays,  who  had 
risen  on  the  ruins  of  earlier  feudntories,  longed  to  realise  their 
strength  and  consolidate  their  loi-al  power;  the  king  of  Scots, 
Willinm  the  Lion,  and  his  brother  David,  united  tlie  grudges  of 
joaloUH  neighltourhixid  with  those  of  national  ilislike  and  feudal 
discontents  The  English  rebellion  comprised  nearly  all  tliat 
portion  of  the  baronage  wtiich  inlierited  the  traditions  of  the 
Conquest  and  the  ancient  Normnn  spirit.  It  was  a  Norman 
rebellion  on  KnglJsh  soil.  They  hated  Uonry  as  Count  of  Aiijou 
not  leaa  heartily  than  they  feared  him  as  king  of  England. 

The  war  of  1173  liegan  in  France.  Tlie  count  of  Plunders 
invaded  Nonnaudy  from  tin-  north,  and  took  Aumiilo  and  its 
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Bunt,  too  easily  for  the  credit  of  tbe  Utter  ;    i.ev  i  n 

from  the  soutli-eflst,  «iid  l)esiege<l  Venieuil ;   the  i.h  • -lef 

lit  the  Rime  time  raised  Brittauy  in  revoH.  Henry,  wlio  bad 
an  army  of  10,000  Brahangon  nierrenaries  in  his  pay',  n»rc)Md 
to  the  rolief  of  A't-rneuil,  and  drove  Lewis  out  of  the  counlrj: 
he  then  moved  ^vith  the  utmost  rapidity  on  Brittany,  noA  took 
the  earl  of  nioster,  with  a  host  of  Breton  noblea,  prisoR^n  »t 
Dol.  This  energetic  defence  induced  Lewis  and  the  disohedieut 
sons  to  propose  peace ;  but  in  the  intemda  of  negotiation 
Henry  made  the  l)ept  us«  of  his  tinip;  he  brought  Veudi^me  to 
Bubniifision,  and  had  completely  hanibled  his  enemies  before 
C'hrisfraas. 

Li  Enfjland  the  struggle  began   later,  and  was  pmetictdly 
decided  without  the  king's  personiil  intervention.     The  goreni- 
'Tlwf«ithfiU  ment  was  still  in  the  hands  of  Richard  de  Lucy:  of  (he  gmi 
'  eark,  William   de  ^landeville  of  Esuex  was  fiiithful;    «o  a\at> 

were   William    of  Arundel   the    hus-baud    of  Qoeen    Adrlixa, 
Reginald  of  Cornwall  the  king's  uncle,  and  Hanielin  of  WareiinitJ 
the  king's  brother  ;    so  too  were  Strouttbow  the  conqueror 
Ireland,  and  the  earls  of  Salisbury,  Warwick,  and  Northampton,! 
but  these  earls  were  by  no  means  a  match  in  |)0wer  or  po<i<l 
tion  for  those  of  Chester,  Leicester,  and  Derby'.     The  earl  ufl 
(jloucester,  the  king's  cousin,  tried  to  avoid  taking  part  iu  thai 
straggle.     All    the    bishops    on    both    sides    the    water    were 
faithful,  except  Amulf  of  Lisieux  and  Hugh  of  Durham,  wboJ 
PiwxwUnipi   tried   to   temporiHe*.     Two   of    the    faithftil    earls,    thoee  of 
I  ii7>   Essex  and  Arundel,  were  with  the  king  in  France;    and  thai 
defence  of  the  country  fell  chiefly  on  the  jiwticiar,  who,  oil 
liearing  that  the  war  had  broken  out  in  Normandy,  determtned| 
to  strike  the  (irst  blow.     Tn  July,  accompanied  by  the  carl  of 
Cornwall,  he  besieged  Leicester,  where  Uie  officers  of  the  e«rl| 
lud  set  up  the  standard  of  revolt :  he  burned  the  town,  \nit 
failed  to  tAke  the  cotlle.     Leaving   a   force  to  continne   the 
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siege,  tbo  justicuir,  this  time  in  company  with  UuuilVey  Buhuu 
till'  constable,  iidvuuced  on  Berwick,  where  I  Ley  were  detained 
until  September,  when  the  earl  of  Leicester  with  his  wife  iind  a 
large  force  of  FleniiugB  landed  iu  Norfolk,  and  was  welcomed  by 
Hugh  Bigod.  On  thi«  news  the  justiciar  hastened  southwards 
and,  having  been  joined  by  the  carls  of  Cornwall  and  Arundel, 
defeated  and  took  prisoner  the  earl  and  countess  at  Fornham, 
where  more  than  10,000  of  the  Flemish  mercenaries  were  slain. 
The  priBOUers  were  sent  to  the  king,  who  now  hiul  in  his  own 
iiands  the  two  of  his  enemies  who  were  murt  dangerous  to 
him'. 

The  contest  however  was  not  over.  Eai  ly  in  1 1 74  the  king 
of  Scots  invaded  Northumberbnd,  sent  his  brother  David  to 
the  relief  of  Leicester,  and  reduced  the  border  fortresses  one  by 
one  to  surrender.  Roger  Jlowbray  who  held  the  castles  of 
Thirsk,  Muleta-art,  and  Axholm,  and  the  earl  of  Ferrers  who 
had  fortified  Tiitbun-  and  l)uflield,  co-operated  with  the  earl  of 
Leicester's  kuiglits  and  with  Hugh  Bigod,  who  was  ravaging 
his  own  twunty  with  another  Flemish  army.  Norwich  and 
Nottingham  were  burned  by  the  rebeb,  and  Northumptou,  iu 
spite  of  tlie  gallant  defence  of  the  townsmen,  was  plundered  '. 
Tho  justiciar  was  detained  in  middle  England,  u])i>arently  un- 
certain against  which  of  the  enemies  he  should  march  first ', 
and  employed  himself  in  be&ieging  Liuntingdou  :  he  could  not 
leave  the  country  unsettled  behind  him  ;  the  king  of  .Scots 
mifjht  be  in  Northumberland,  but  the  younger  Ilenry  and 
Fhilip  of  Flanders  with  a  great  fleet  wore  waiting  for  a  fair 
wind  at  Gruvelines  ;  the  king  had  his  hands  full  in  Poictou; 
the  count  of  Bar  had  landed  with  mercenaries  at  Hartlepool, 
and  it  was  uncertain  which  side  tlie  great  Hugh  do  Puiset, 
bishop  of  Durham,  and  the  most  magnificent  lord  of  the  whole 
uorth  country,  was  about  to  take '. 

Iu  this  g^ent  emergency  the  vietory  of  the  royal  party  was 
eecurcd  by  the  fidelity  of  the  people.     Tlie  barons  of  Yorkshire 
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mid  the  wliulc  furco  of  the  conaty  nlUed  raiind  iht  Kiiirnif,  Rulwrt 
BtutcvUle;   ArcLbULop  Roger  sent  his  viuualit  under  hiv  mo- 

.  gtal.le,  \\fi\m\  He  Thilli ;  Rnnulf  Olauvill,  Williiun  d»  Vc^cy.  mmI 

'Bernard  of  Baliiol  brought  up  their  knighti  ;   aud  ibe  1 
nnny  uvertook  King  William  at  Alnwick,  touk  him  by  1 
and   ruptured    him   with    the  le*'!' 
Liucoiiii^lure,  CJeutfrey,  the  king's  11 1  .  '    ■  , 

Lincoln,  collected  the  army  of  the  8hir«  aud  took  AxkahB ; 
then  marched  into  Yorkshire,  where,  his  for.  'iidng  M 

procwded,  he  captured  the  other  castles  of  1 1  ray»  '.     l»j 

,  the  meajitime  the  king  himself  had  arrived.     Inunediately 
landing  he  went  on  pilgrima;^  to  Canterbury,  where  ba  1 
pleted   his  penance   on  the  day  that    the  king  of   Sooia 
captured  :  at  the  head  of  his  Brabanfons  he  hastened  to  Londa 
and   thence    to  Huntingdon,   which  surrendered   inunediatelj 
Fnnu  Huntingdon  he  moved  against  Hugh  Bigod,  iu  vrhum 
the  reI>ellion  centred.     The  veteran  conspirator  saw  that  t| 

'  cuutest  wiis  hopele^ ;    without  a  battle  he  made  tuB  nubnii^aid 
tu  the  king  at  Seleham,  and  surrendered   his  uistles  :    a  yet 
after  the  bishop  of  Durham  arrived,  and  by  a  like  submiasioo 
and  Burreiider  obtained  permission  for  his  nephew,  the  count 
Bar,  to  leave  the  kingdom  with  his  forces;  the  same  day  tl 
constables  of  the  earl   of  Leicester,  Roger   Mowbray  and 
earl    Ferrers,    surrendered    their    fortresaea,   and    the  strugj 
was  over  in  England.     Tlie  king   returned  hastily  to    reltr« 
Bouen  which  hie  son  was  I)e.siegiug,  but  hia  short  stay  had 
enongh  to  prove  that  the  opjjortunity  of  hi*  enemies  waa  ove 
Peace  was  made  iu  September'  at  Mont  Louis  with  the 
hellions  sons,  and  in  December  at  Falaise  with  the  king 
Scots. 

The  importance  of  this  struggle,  the  last  which  the  fon<i 
baronage  undertook  in  arms  against  the  royal  power,  may  cxcuad 
some  amount  of  detail*.     The  result  in  Franco  raav  teetifv 
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b(!  skill  AJid  encrg>'  of  Henry :    the  result  in  EiigliuKi  testifier 
cLicfly  to  thv  cuustitutiunul  liuIJ  which  he  Imd  obtuined  un  tlio 
ly  of  the  nation,   on   the   Church,  and  on  tho   newt-r,   less 
boroughly  Noniian,  portion  of  the  Imronage.     The  great  eaila 
nd  iud(.>cd  conductfd  their  revolt  us  if  they  had  never  iuti-nded 
be  succeasful.     They  hnd  had  no  settled  plan,  no  watchword, 
Bo  en'  by  which  they  could  attract  the  people.     They  trod  in 
be  very  footsteps  of  the  rebel  earls  under  William  Rufus  and 
lenry  I,  and  they  shared  in  their  evil  fortune,  more  luippy  tliun 
bey  in  that  they  had  to  deal  witL  a  more  politic  and   more 
nerciful  conqueror.     The  bishops  had  stood  firmly  on  the  kiug'b 
ride,  with  the  exception  of  Hugh  de  Puiset,  whose  temporising 
olicy  had  redounded  to  his  own  confu.siou.     The  free  men  of 
[town  and  country  had  been  faithful  at  a  great  cost.     Norwich, 
Nottingham,  and  Northampton  had  paid  dearly  for  their  fidelity, 
for  the  earls,  where  they  had  the  jKJwer,  burned  and  ravaged 
towns  wdth  twofold  satisfaction.     The  sliires  hnd  contri- 
buted their  force  willingly,  and    had  done  good  work.     The 
baronage  which  had    sprung    up    since    tlio    Ijeginning  of  the 
century  from  the  families  pronioteil  and  enriched  by  Henry  I 
rhich  iu  many  cases  were  free  from  the  uiflnence  of  Norman 
ouuexion, — possessing  no  Norman   lands,    and    unaffected    by 
jKormnn  prepossessions, — which  was  leuniiug  the  benefit  of  law 
knd    social  security,  and   being  amalgamated  day  by  day  in 
apathy  and  hopes  with  the  bulk  of  the  English  people, — the 
tronnge   too  had   shown   both   faith  and  gi-atitude.     Tlie  ad- 
ninistration    itself,    the    justiciar   and    his   subordinates,    had 
roved  equal  to  the  strain  :  there  was  no  treason  among  the 
ninisters  ;   and,  if  tliey  had  fhowu  some  symptoms  of  weakness, 
was  owing  to  the  sudden  and  bewildering  cbiu'acter  of  the 
'revolt. 

Henry's  victory  was  so  complete  that  he  could  afford  to  be 
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generous ' ;  he  saw  thut  hio  true  policy  wa«  uut  to  revei^  Inm- 
8elf  by  fxecntioiis  aud  cotififjcatioas,  but,  wltilst  be  turneJ  fat* 
enemies  into  friends  by  Itifi  mercy,  to  disarm  them  »'fTectunny. 
He  kejit  a  tight  baud  on  their  costleH,  many  of  which  be 
dismantled ' ;  he  is  Baid,  somewhat  doubtfully,  to  have  exacted 
uu  rauftoms  ;    he  shed  no  Ijlood  aud  seized  no  iuheritaucca. 

145.  He  took  further  udvantaj^e  of  his  practical  sapmnacy 
iu  the' country  to  go  on  with  the  work  of  organisation  wbidi  hv 
had  begun  ;  and  one  result  of  the  rebvlliou  was  his  more 
continuous  residence  iu  Eiiglnnd.  After  his  returufroin  Fnuice 
in  II 75  he  stayed  two  whole  years  in  the  country;  holding 
cuusUiiit  cuuucilb  aud  cuforciug  freah  mesisures  of  oonsolidation. 
He  had  now  filled  up  the  episcopal  cieeB  that  bad  been  Twauit  sine* 
the  Becket  quarrel ;  Richard  of  Ilchester  and  Johu  of  Oxford 
had  liccoiiie  bishops  of  Winchester  and  Norwich:  the  ehauccUor- 
aliip,  which  had  long  been  iu  abeyance  or  in  commiesioii,  was 
given  to  lialph  de  Wanieville,  treasurer  of  York,  who  lived  ia  | 
Nonnaudy  and  discliarged  his  duties  by  means  of  a  tint- 
cluuicellor.  AViilter  of  Coutauces ".  The  reality  of  the  king's 
reconciliation  with  the  Church  was  exliibited  by  his  attendance 
with  his  eon  at  an  ecolegiastical  council  held  by  the  new  arch- 
bishop,  Richard  of  Dover,  at  Westminster,  the  week  after  bis 
arrival,  in  Slay  1 175.  That  Whitsuntide  ho  held  his  royal  court 
lit   Reading  *,   where    he  compelled   the  earl  of  Gloucester  to 
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yrrrtDiler  tLe  cuttle  uf  Rribtol,  aud  showed  his  contjciuusness  of 
own  strength  by  severely  enforcing  tlie  forest-lBW  against 
barons.     After  a  couffrence  with  the  Welsh  iniiices  at  Honry  •( 
|loucester',  in  wiuch  he  forced  theui  and  the  border  barons  to 
rear  ]jeace,  he  held  a  i^cat  council  at  Wootlstock ',  where  he 
filled  up  the  vacant  abbncieH,  and  ittsucd  an  edict  by  wluch  the 
Brnonii  who  hud  lK.'en  lately  in  urnu  against  him  were  forbidden 
I  come  to  coui-i  witJiout  a  suuimone ;  no  one  waa  to  remain  at 
the  court  between  euuset  and  iiuurise  without  permission ;  aud  nu 
one  on  this  side  the  Severn  was  tu  wear  arms  as  a  part  of  hia 
ordinary  habit ;  men  hud  gone  about  with  bows  aud  an-ows  aud 
•harp  knives  too  long '''.     Thence  he  went  to  Liclifield,  where  he  >t  UcbAaU,  { 
hanged  four  knights  for  the  murder  of  a  forester  :   thence  to  »t  Nutiing 
XotI  iugham,  wliei-e  he  held  a  great  visitation  of  the  forest.-^,  and, 
notwithstanding  the  expostulation  of  the  justiciar,  exacted  large 
MUB  as  finen  for  the  waste  of  the  vert  and  venison,  which  lie 
himself   during    the    war   authorised    his    suppui'ters   to 
vtruy*.    This  conduct,  which  was  in  itself  unjustifiable,  was 
obably  provoked  by  the  extravaj,'ajice  with  which  the  jjer- 
isBiou  had  been  used.     He  next  went  to  York,  to  receive  the  it  Vork, 
bmissiou  of  tLe  Scots  and  the  Iiomage  promised  by  the  king 
tlie  peace  of  Falaise.     In  October  he  held  a  great  council  at  *<■  Win<buc, 
findsor',  and  concluded  a  treaty  with  the  king  of  Connaught. 
iineiUately   after   Christmas   he  called    a    great  council  at 
tort  ham ptoD,  in  which  he  renewed  and  amplified  the  Atiaize  of 
enduu '. 
The  state  of  the  kingdom  since  the  death  of  Becket  hud  lieeu  lutonwi 
ausettled,   that  the    measures  which  the   inquest    into   the  tion. 
uductof  the  sheriffs  m-os  intended  to  promote  mubt  necessarily 
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have  been  suspeuded:  but  the  ndministrntion  hnd  not  fur  un 
niomeiit  beeu  disturbed  in  its  or(liuui7  coursf.  The  kitig  littd  1 
iicted  the  NL-utiige  for  the  Irish  expcdit  ion  inn  72,  wid  iu  1 1 73  at 
dctuchinenls  of  Exchequer  officers  Iiad  taken  a  taltft^c  througl 
out  the  country,  nnd  held  courts  of  Justice  at  tlie  sanie  tttncl 
The  uext  year,  a  year  of  war,  left  no  time  for  judicial  boeinr 
hut  iu  H75  the  ahires  were  visited  by  justices  again, 
year's  account  presents  a  different  nri-augemeut  of  circuits,  or  | 
different  staff  of  judges.  The  Assize  of  Nortliampton  pi 
this  jurisdiction  on  a  more  permanent  footing. 

The  Assize  of  Northampton  was  issued  in  January,  117*^ 
and  formed,  like  that  of  Clarendon,  a  iKxly  of  iuetructinns  foj 
the  itinerant  justices.     It  contains  thirteen   articles,  many 
them  marked  by  a  severity  wliich  contrasts  oufavourubly  wit 
the  character  of  the  earlier  document,  but  which  was   no  doub 
culled  for  by  the  condition  in  which  the  country  hnd  been  left  U 
the  lule  war.    The  punishment  of  felons  is  inade  more  cruel  ll 
Iiefore ;    stringent   measures  are  directed  against  fogitivt-s 
outlaws,  and  the  niauuer  of  presenting  the  report  of  tlii-  iuqo 
is  defined  in  nearly  the  same  language.     But  the  influence 
the  coraniisi-ion  of  1 170  is  traceable  ;   the  sheriffs  are  not  no* 
tui80<'iiiti'd  with  the  justices  as  the  pci°sous  tu  whom  the  r^-iiorij 
is  to  be  made,  and  a  particular  inquiry  is  ordered  into  thA] 
leceijjts  of  the  king's  bailiffs.     Other  articles  have  special  refrr 
enco  to  the  recent  rebellion  ;  every  man,  be  he  earl,  liarou,  knight 
freeholder,  ur  villein,  is  to  take  the  oath  of  fealty,  or  to 
unesled  as  the  king's  enemy ;    the  cnstles,  the  destruction 
which  had  been  ordered,  are  to  be  really  destroyed  ;  and  repor 
is  to  be  mode  to  llie  king  as  to  the  perfommnce  of  the  duty  1 
castle-guurd  by  those  who  are  liable  to  it.    Nor  wb«  the  visit 
tion  confined  to  criminal  jurisdiction ;   the  judges  were  to  Xa 
recognitions  of  novel  disseisin,  and  to  hear  every  sort  of  pica  I 
was  cognisable  under  royal  writ  touching  fiefs  of  half  a  knight'l 
fee  or  less.     In  tlieir  fiscal  cajiiicity  they  weri*  to  cxuuiine  inld 
the  escheatf,  wardships,  civwu  lauds  aud  churchev.     Thr  four 
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article  directs  thut,  iu  tUe  caae  of  the  death  of  ii  freeholder,  the 
rights  of  his  fAinily,  his  will  and  hie  ileht?,  are  ti)  be  provided 
for  Ijefore  tlie  relief  is  j>aiJ  to  his  lord :  and  that  (luestions 
nriaing  iis  to  the  uattire  of  Ids  tetiure  are  to  be  decided  hf  a 
recofniitiou  of  twelve  men.  This  cluiue  ia  jirobably  the  text  of 
fill'  law  on  which  the  assize  of  Mori  (TancMler  us  a  part  of  the 
regular  process  was  founded.  The  execution  of  the  Assize  of 
Northnmirton  was  committed  to  six  detachmeuts.  each  consist- 
ing of  tlu-ct)  judges ' ;  to  each  detachment  a  cluster  of  counties 
or  circuit  was  assigned :  of  the  eighteen  judges,  eight  were 
Ijsrons  acting  as  sheriffs  at  the  time,  and  iu  most  wises  oue  of 
the  three  wna  sheriff  of  one  of  the  counties  in  his  circuit.  The 
limits  of  the  sheriffs  sliow  a  considerable  change  of  officials  in  the 
year  following  the  assize,  with  the  marked  result  of  throwing 
the  sheriffdoms  more  entirely  into  the  liands  of  the  court. 

The  years  1176  and  1177  were  occupied  with  consUnt 
ooiutcils,  in  which  all  sorts  of  business  were  ti'unsacted :  the 
disjmtes  between  the  two  urchbiHhops  furnished  occupation  for 
more  tjjan  one';  the  marriage  of  the  king's  daughter  with  the 
king  of  Sicily  was  considered  in  another  • ;  in  a  great  council  at 
Winchester,  on  Michaelmas-day,  «i76,  the  king  took  all  the 
castles  of  the  kingdom  into  his  hands,  not  even  sparing  tho.se 
of  the  faithful  Richard  de  Lucy  * ;  and  in  a  court  held  at 
Westminster,  November  12',  he  received  the  ambassadors  of 
both  emperors  and  several  minor  princes.  In  1177,  as  in 
1 1 76,  Northampton  was  the  place  chosen  for  the  January 
ootiucU  • ;  iu  a  court  held  in  February  at  Winchester,  tlie  king 

1  The  Domes  of  Uie  judge«  are  given  iu  the  Chronicle  of  Benedict,  i, 
107,  108. 

Tberv  wu  •  eonndl  of  clergy,  Horch  14,  11 76,  at  Westmiiut^r  to 
meet  the  Itoman  legate ;  titers  the  two  archbiihops  quarrelled ;  on  the  ijth 
■of  Augutt  a  council  uf  biahopt,  earli,  and  barons  met  to  settle  the  atrife ; 
pBeaad.  i.  iii.  118. 

'  On  the  arriv.'xl  of  thr  Sicilian  ainbaasuulora  Henry  calle<i  together  the 
archbuho|>s,  bithupa,  earls,  anil  Mpituiinrtt  of  the  kin^'d.iiii  on  the  IJth  uf 
May.  1176  i  the  aalijuct  waa  iiUciua«l  anil  '  balritu  tntotatii  comuuni '  th« 
|ip>poaal  waa  at'ceptetl ;  It.  DicfKi,  i.  408;  Beuc<L  i.  116. 
'  r.nuil   i.  1J4;  K.  Ihcet-j,  i.  414. 
'to,  i.  4iri. 

lun  celebravil  ounuitium  cum  epiaoopis,  oomillbua  el  lMr<mlhua 
aui*i'  l>cu*J.  i,  132. 
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directed  a  now  inquest  into  the  conduct  of  tlie  royal  bailifTs,  si 
ibsued  8ummou8e8  for  a  general  feudal  levy' ;  at  the  begluuii 
of  Lent  a  great  assembly  was  held  in  Loudon,  In  which  Heni 
lU'bitrated  between  the  kings  of  Ciistille  and  Navarre  with 
advice  of  his  couit * ;  in  May  the  king  held  a  council  at  Gi 
diupton  to  treat  '  of  the  peace  and  stability  of  thir  1  e 
anotlier  at  Oxford  to  witubss  the  uumiuatiou  of  Johji  » 
Ireland,  and  the  partition  of  that  ooontry  among  the  li«roi 
who  hud  joined  in  the  adventure  of  the  conquest  .     The  nt: 
mouth  at  Winchester  all  the  teuauts-Ln-cluef  were  called  tugetbi 
to  hear  the  king's  purpose  of  going  to  Xorniaudy,  and  to  pi 
pare  to  accom^iauy  him  *.     A  great  expedition  was  coutcropUted^ 
but  the  necessity  for  war  was  averted  for  the  time,  and  the 
forces  returned  home,  spai-ed  fix>m  the  danger  of  affordii^  a 
precedent  for  foreign  service  in  time  lo  come.     Rut  although 
I  lie  army  was  not  needed  in  Nonnimdy  the  klng'^>  pree«i>«e  waa 
indispensable,  and  in  Auguut  he  left  England  for  a  year ;  di 
which  the  country  t-ujoyed  i)rorouud  quiet. 
,--  Ho  returned  in  the  following  July,  and,  ax  usual,  »igni 
liis  p-eiience  by  some  energetic  reforms.     This  time  bis 
took  the  sluii>e  of  an  attack  on  the  Curia  Re<^i<.     He  iiad  be«i 
tluit  the  measures  of  the  justices  had  been  ojipressive,  that 

'  The  nheriffB  were  tn  report  »t  the  EMt«'r  Eichixiuer ; 
>l>:deni  per  CdiiitilLi  fauiiliftrium  suoniin  iiisncUvit  oirinibus  coiniti 
baronibut  et  uiUitibiu  regtii  qui  de  eo  in  capite  tenebuit,  •(nuil  * 
occMiuUe  remuta  esseiil  bene  pitrati  equia  et  amiiii  apud  Luinttoniai  fj 
nctkvU  clauRi  Patchae  serutiiri  eum  tn<Ie  in  NnrnLViniom  «t  inonkturT 
sccum  per  unum  annam  in  portiba*  tntnnuarinia  lul  custanientuss  turum  •* 
l(cn«J.  i.  i-iS. 

'  '  Mand.ivit    arohiepiscopin,   epijonpin,   comitibun   et   !■  — 
An^liiio  qnixl  event  ad  eum  apud  Luuduiiiaa  [Jomiuica  pr 
jejonit;  liabitnrut  enim  ernt  illorum  conailia  de  quodani  j    . 
inter  duri«  re^os  Hiipanioe;'  Dentd.  i.   139.     '  Trnerunt  Uit  abb 
decAui,  Uit  arcliidioconi  quot  aab  numero  nun  cadcbant     Ven«mnl  I 
iUuccomit4.-det  bjkrrineart^^i  qnorumnon  out  numerua;'  ibid.  l^j. 
pitcnpu*  Canttmri«n-i><  et  epiitcopi  Angline  qui  oderiuit  et  voiuitea  et  I 
regni  .  ,  .  adjudleivernnt ;'  ibid.  iji. 

'  lieneii.  i.  1 60.  i6j. 

'  '  V" - ■••■'  \^\\K  ad  emn  rouiitf-  —  '--■•—    -•   •■-'■• 

|»er  am  m.  .  .  .  Congreg.i' 

louiac  r     ,  1  iiiruni  tranifrctA 

178.     The  kiu;{  liiiuKjf  nailed  Auj^uil  If;  Beneii.  u   lj|0|  ami  r«tnni« 

July  ij,  1178;  ibid,  jo;. 
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niiTTjWr  wns   tnr  too  grent :    eighleeii  judges  nre  said  by  the 
chronicler  to  have  been  nctiiig  at  once  ;  possibly  the  eighteen 
'bo  bad  gone  ou  circuit  in  1176.     Without  actunlly  dianiiasing  HUc 
hese,  the  king  by  the  advice  of  his  council  chose  five  of  hia  own  Rcgu.  ■ 
imraediaty  servants,  two  clerks  and  tiueo  laymeii,  before  whom 
I  be  ordered  aU   the  complaints  of  his   peo|)le  to  be   brought, 
I  reserving  the  harder  cases  for  his  own  hearing  as  before,  to  be 
1  decided   with  the  council  of  the  wise'.     In   this  measure  is  The  1 
I  traced  the  foundation  of  the  Court  of  King's  Bench  as  a  separate  Roocii,  snd 
,  conunittee  ol   the  Cuna  Kegis ;   whilst  the  power  of  heiinng  uf  tho 
appeals,  as  now  reserved  to  tho  king,  murks  an  important  step 
in  the  development  of  the  judicial   system  out   of  which  the 
equitable  and  appellate  jurisdictions  sprang.  »-Tho  immediate 
effect  of  this  measure  is  uncertain,  for  the  two  following  years 
produced  great  changes,  both  personal  and  official. 

Soon  after  Easter,  1179,  Richard  de  Lucy,  who  had  been  nwi«ni 
chief  justiciar  for  twenty-five  years,  and  who  hud  lieen  faitliful  mii»n»  in 
to  the  king  and  just  to  the  people  during  the  whole  time,  re-  "'*■ 
signed  hiii  office,  and  retired  to  the  monastery  of  Leanes,  which 

he  had  founded'.     Henry  took  advantage  of  the  event  to  re-Newrti»i- 

111  •     •  1      1    •   •         •  •  1  1    1 1       •'"" "'"'      ■ 

model  the  provincial  aaunuistration  :  in  a  great  council  held  at  aijtrikuii»a| 

.«,.      1  .  .  ,         ,  ......      of  Jiidiclol     * 

Windsor,  settmg  aside  the  arrangement  ot  six  circuits  so  lately  work,  1179. 
devised,  he  divided  England  into  four  districts.  East,  West, 
Midland,  and  North.     To  each  of  these  five  judges  were  assigned, 
one  bishop,  one  or  two  chaplains  or  clerks,  and  three  or  four 
la^inen.     The  northern  circuit  had  no  bishop,  but  six  judges, 
one  of  whom  was  Rnnulf  Olanvill.     Of  the  whole  liofly  only  T!i»t« 
eight  had  l)eeu  Wfore  employed  in  a  judicial  capacity,  and  most  tunoogthf 
of  the  new  justices  are  traceable  as  succeeding  in  process  of 
time  to  slieriffdoms  and  other  high  offices '.     The  report  of  the 
cnmroisiiion  was  made  to  the  king  in  August,  but  the  accounts 
appear  iu   the  roll   of  1 180.     Ralph   de   Diceto   explains  the 
measure  ax  nn  attempt  on  the  king's  part  to  use  the  bishops  of 

'  Brncd.  i.  ao;.  .Seo  below,  {  16.^. 

*  Boned,  i.  JjS.  'Tunc  rex  congrt^tii  epifcopia  et  eoinitibti*  »t  pro- 

rf--'  --■--■■  niiiii  oorum  cnnniliu,  coram  rcge  fiUo  too  divUit  In 

I  . ;'  ibid. 
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Winchester,  Norwich,  niid  Ely  a»  checkfl  on  the  Iny  oflicia 
at  least  bo  to  blend  Iny  iinJ  clericiil  iiifliieiicc.«  in  thi- 
mont  AS  to  seoiu'e  equitable  treatment  for  the  lit ignnts '.     Thi 
I'xpedient  seeniB  wnrcely  to  huvc  been  successful :    it  wtui  mi4 
repeated  ;  lianult  Glanvill,  the  gi-eat  lawyer,  was  almost  imme 
difttely  after  appointed  to  the  place  wliich  Richard  de  Locy  hit 
held',  and  under  liis  administration  the  king's^  lojij^'  aud  rorie 
experiments  came  to  an  end.     It  is  probable  that,  in   fiiithfal 
discharge  of  duty,  and  an  inventive  or  adaptative  genius  fori 
legal  proceedings,  he  came  up  to  his  roaster's  ideal  of  n  goo 
judge. 

116.  The  remaining  years  of  Henry  furnish  little  that  it 
constitutional  impoi-tance.  He  paid  during  the  time  four  long 
visits '  to  England,  aud  on  each  occasion  left  the  impress  of  \ 
presence.  In  1 1 80  he  ordered  a  new  coinage,  the  second  coinagfl 
of  the  reign ;  for  the  promise  made  at  the  treaty  of  Walliugfor 
had  been  redeemed  in  ii,;8*.     In  1 181  he  iBsued  the  Assize 


'  R.  Diceto,  i.  434-437. 

'  Hoveden,  ii.  215. 

'  The  dates  <kre  hh  follows: — In  .\pril,   1180,  llie   kini;  went  l'>  Kor-I 
mandy  ;  he  returnotlJiily  J7,  ri8i.    He  left  njfuin  March  3,  u8j  ;  returning 
Jmie  10,  1184.     He  left  again  April  16,  1181;,  and  returned  .April  17, 
1186.     lyeaviug  next  February'  17,  1 187,  he  returned  Jiwuary   30,  ||83^~ 
Hta  tinol  departure  fVum  Eni^laud  took  place  July  10,  11K8,  and  be  (li«l 
July  6,  1 1 89. 

*  .See  «l)i>ve,  p.  36 1,     The  offences  nf  the  coiners  hod  called  forth  Kiiiia  1 
very  severe  inoasures  on  the  port  of  Henry  I,  who  by  his  charter  , 
promised  to  secure  the  ]itirity  of  the  coino)^.     William  of  Mohua 
^Hisl.  Nov,  ii,   §  34^1  uentiuna  the  depreciation  of  the  coin  oa  an 
Stephen,  anil  the  private  coinage  of  the  horoiis  nan  one  of  Uie  |jointfi  no 
by  William  of  Newhurgh  at  the  6»ine  p«rio<l  iabove,  p.  354^     Hi-nrv  hull 
very  early  taken  meosares  to  rcntore  the  coin  to  ita  due  vv       " 
ordered  a  cuiuuion  coinage  for  the  whole  country  to  be  itr 
wns  to  be  taken  at  the  Exche<]iier  ;  LHiilogus  i.  c.  3.     1 " 
the  second  yejir  of  the  reij;«  are  some  noticesi  of  the  | 
lent  moneyers;  but  the  first  mention  of  the  'wimrii 
1 1 58.     The  new  coinage  of  it  80  was  received  by  the  people  niih  siiipicioil' 
(W.  Newb.  iii.  c.  5);  but  the  severe  measures  against  the  ntoneyers  1 
Oj^oin  nooessary.     An  a^^iize  »  i'V  which  t)i' 

coin  was  deolarol  unlawful  aI  iiu,  and  tlf 
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Arms,  liy  vmirIi  lie  directed  the  whole  of  the  frcenien  of  the 
country  to  provide  themselves  with  annoiir  according  to  their 
means,  and  the  inquiry  by  oath  of  legal  juries  to  determine  the 
Hahtlity  of  each '.  The  same  year  he  roude  his  son  Geoffrey 
chancellor.  In  1184  he  promulgated  the  Assize  of  Wooilstock, 
a  code  of  forefd  ordinaucea,  which  were  very  striogent,  but 
somewhat  less  inhuman  than  the  customs  of  his  grandfather'. 
Ill  1 1 86  he  filled  up  the  vacant  churches,  objecting  in  a  signi- 
ficant way  to  the  election  of  the  officers  of  his  court  to  the 
bishoprics,  and  thus  delaying  the  promotion  of  Ridiard  the 
Treasurer,  Godfrey  de  Lucy,  Herbert  the  Poor,  and  other  rising 
men '.  The  same  year  he  assembled  an  army  for  an  expedition 
to  Galloway,  but  at  Carlisle  he  received  the  homage  of  the 
rebellious  lords,  and  returned  home  taking  a  scutage  of  his 
liorouB*.  In  1188,  after  the  shock  of  the  capture  of  Jerusalem, 
he  obtained  from  a  great  national  council  at  Geddington '  a 


Aa«l«e  nf  ] 
iirriui  tn 
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Riclianl,  he  suffered  the  coin  to  t>e  corrupted,  and  neverthelen  hanged 
the  cniTupterg  of  it ; '  Ralph  Niger  (ed.  .\imtnither),  p.  168.  Cf.  R.  Diceto, 
ii  7;  G«nriiae,  i.  294;  Mju]ux,  Hirt.  Exoh,  189  >q. ;  Benedict,  ii,  pref. 
pp.  ci-ciT. 

'  Beoedict,  i.  378  iq. ;  Hovedeii,  ii.  }6i ;  Select  Charten  (3rd  edit.\ 
p.  153- 

*  Benedict,  i.  333,  314;  Hoveden,  ii.  143:  Select  Charters  \yA  edit), 
p.  156. 

'  Benedict,  i.  346 :  *  Rex  .  .  .  eleetioni  de  illia  Gactae  connentire  noluit. 
TCspondens  illoe  utis  divite*  etse,  et  «e  de  oetero  nonqaam  datarmn 
tpiaeopatnm  alicui  pro  amore,  vel  consangninitate,  vel  consilio,  vet  prece. 
vel  pretio,  led  illia  quoa  elegeril  aibi  Dominus.' 

*  Benedict,  i.  348  ;  Madox,  Hint.  £xch.  p.  441. 

*  '  Convocatia  arcbiepiscopo  et  epiacopia  et  coiuitibai  et  tiaronibua  regni ; ' 
Benedict,  ii.  33.  The  ordinance  ia  in  Benedict,  ii.  30 ;  Hoveden,  ii.  335  ; 
Select  I'harters  (ed.  3),  p.  159.  The  councila  of  the  later  yean  which  have 
not  been  mentioned  in  the  above  notes  were  lu  followa  : — 

In  1184  Ranulf  Glanvill  held  a  council  to  delitwrate  on  the  pope'a 
demand  of  an  aid  from  the  cler^  ;  Bened. !.  311.  The  lung  retomed  to 
England  on  the  loth  of  ,Tune,  and  held  a  council  with  the  bithopt  and 
moiilct,  at  ReatUng,  Aug.  j  ;  at  Windaor,  Oct.  33  ;  and  at  London,  Dee.  3  ; 
R.  iJiceto,  ii.  ai. 

In  Ii8j  the  king  held  a  council  of  bi^hopa,  abbota,  earla,  and  barona  ou 
the  1 7th  of  March,  at  Clerkenwell,  to  diacnsa  a  crusade  ;  Bened.  i.  336  ;  R, 
Diceto,  ii.  33.  At  the  Easter  conrt  he  knighted  John,  and  gave  the  county 
of  Huntiugiion  t<>  the  king  of  St^itf).     U»  April  16  he  went  al<riia<l. 

In  1186,  haviiij;  returned  April  17,  he  met  the  bi«h<>|M  and  clergy  at 
Eyii-'  "   "  ?j  ;  the  council,  which  wna  1    '  '  '       '  -  .lertioii  orbl«bn|i«, 

»»l  f  ■-•■,  B.  Diceto,  ii.  41,  4J  :  rii  lawnibly  wae  held 

li-i-l ,b.  Sept.  14.     At  C'hriatmaa.  at  I :..:,  a  very  solemn  court 
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pitimise  of  n  Hthe  to  be  oouiribnted  tottarcU  the  Cramdc, 
the  aBsessment  and  collection  of  which  his  fAVOurite  pbm 
iiiqnefrt  by  jury  was  ftf^iii  employed.  But  nlthongii  \\wrte  1 
have  nil  importance  of  Uieir  own,  the  renl  interest  of  thb  prnodJ 
of  Henry'b  life  lies  outside  of  England,  iu  his  contest  with  1 
disobedient  sons  and  King  Philip  of  France.  During  tk 
stru^les  the  English  baronage,  as  a  rnle,  was  (aithfal :  bnt,J 
liad  the  great  earls  even  wished  to  renew  their  prHeusaons, 
were  too  tightly  bound  by  the  royal  [wlicy  of  precaution  or  I13 
personal  gratitude.  Hugh  Bigod  had  closed  hi«  noeasy  carter  i 
1177  :  the  earl  of  Chester  had  been  restored  to  the  royal  favoud 
and  made  useful  in  Ireland  the  s-nrae  year  ;  he  died  to  1 181 :  th 
earl  of  Leicester  had  recovered  his  estates,  with  the  exception  < 
the  castles,  in  1177,  and  contiimed  fnithfnl;  although,  whru  tL 
young  king  rebelled  in  1 1 83,  it  was  thought  necessary  to  inipri«>oi| 
him  as  well  as  his  wife\  to  keep  them  out  uf  miK:bicf:  nu 
the  same  precaution  was  taken  with  respect  to  the  earl  of  Glon^ 
cester  and  others  :  Roger  Mowbray  went  on  n  crusade  in  1 1 86. 

Tliere  is  no  trace  of  any  s^nDapathy  felt  in  England  fur 
revolt  of  the  king's  sons  in  1 183;  and,  if  there  had  ficon  any 
such  feeling,  the  short,  duration  of  the  struggle,  which  closed 
the  death  of  the  young  king  in  June,  would  have  prevented  it 
manifestation  :  but  the  war  was  really  confined  to  thn  T 
pro\inceR.     The  rebellious  son,  on  whom  much  empty  ■• 
has  been  wasted,  was  a  showy  and  ambitions  man,  possessed 
popular    accomplishments,  and   professing   sj-mpathy  with   tb4 
baronial  party  which  his  father  was  constantly  employed  in 
pressing*.     He  had  some  gifts  that  his  father  wanted,  or  di<i 


wM  held,  kud  Uie  grsod-aerjeantiei  unul  At  the  ooroiutioDi  were  perfnmwd 

Bened.  ii.  J. 

In  1 187,  tin  Feb.  17,  the  king  went  atirtMul ;  bo  returned  Jan.  30,  j|88, 
In  1188,  on  FeU.  11,  he  hel'i  t'"-  ■••■"••fil  tt  OeildingUin ;  on  the  loth  iV 

•InW  he  vrent  abmnd.  ftnd  ne^' 

'  Bened.  i.  194.     The  iDifR>it  .7  c<iiint««a,  who  u  ainimt  alway* 

mentioned  lu  present  where  hvr  hiubud  wui,  la  worth  noticp.     She  wi 

PetronilU,  the  hf>irp«  <if  the  fiiTnili-  if  '  frnntiti'-mn      The  rxrVt  m"th 

Amioia,  w«»  .1 

WiUi^ra  J\%i 

MtriPUtOu  tllair  tuM>  iiiaii   i"  iii''   imiifv  <'i  ill*'  *  .  nHMMTiir  :\nn   rui  H.irin 

'  Tina  fippean  i^«<i>eciiUl5   in    A(|uit«tii«,  wlmre  b**   wai   rr^^ftnlod  m  a 
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not  t-ako  (he  pniiis  to  exhibit ;  «nd  either  l>y  these,  or  as  n  result 
ol'  his  fatiier's  uiij^pului-ity,  won  from  the  auiialistfi  of  the  time 
th«3  cburueter  of  n.  jKipulitr  fttvourite.  His  conduct  liowever  was 
thnt  of  ail  unprincipled,  luigmtuful  son,  n  faithless  brother,  and 
u  contemptible  politician ;  he  wus  in  fact  11  puppet  in  the  hiuids 
of  his  ftttlier-in-Uw,  of  his  mother,  or  of  the  feudal  party  in 
Engliind,  Normandy,  Hhd  Aqiiitiiine. 

The  contest  with  IJichard,  which  occupied  the  last  year  of 
tlie  king's  life,  was  watched  by  thu  English  with  even  less 
anxiety;  for  they  ha<l  little  fear  of  the  isuuc.  and  knew  very 
little  about  Richard.  The  Buddeu,  profound,  and  fatal  discom- 
fiture of  the  king  took  the  nation,  as  it  took  the  whole  western 
world,  by  Burprise '. 

The  internal  admiuiHtrution  of  these  years  was  regular  and 
peaceful.  Year  after  year  the  judicial  and  financial  oDicerij 
make  tlnfir  circuits  and  jiroducc  theii'  accounts  :  l>oth  jvidicial 
niid  huaucial  reoeillt^  nccumulote ;  and  the  gross  income  of  the 
last  year  of  the  reign  reached  the  sum  of  £48,000'.  itanulf 
Glanvill  also  during  this  tiiue  drew  up  or  HUjwriu tended  the 
composition  of  the  Liber  de  Leyihu*  AiujHae,  on  which  our 
knowledge  of  the  Curia  Regis  in  its  earliest  form  depends :  to 
a  somewhat  earlier  period  belongs  the  Dinlotjus  (U  Sraccario  of 
HichurJ  Fitz-Neal  *,  and  tlie  recension  of  the  English  laM's 
which  may  have  l)een  revised  by  Glanvill*.  It  is  possible  thot 
all  three  workM "  weix>  dmwn  up  at  the  king's  command,  to  j)nt 
on  rec^ird  tlie  methods  of  procet'ding  which  hud  depended  too 
much  hitherto  on  oral  and  hereditary  tradition. 

Henry  died  on  the  6th  of  July,  1189,  having  to  the  last  week 
of  his  life  refused  to  allow  to  Richard  the  recognition  of  the 
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marlyr*  Mid  where  it  wa>  ,i:t'iil  xtmi  ntiiuclcs  were  wr<>ught  at  hin  titiiil.). 
H*e  tJie  extncU  from  the  tenncii  ,,1  Tlimw'  .\t^elliu,  in  H,>ve<leu,  ii.  pref. 
p.  Ivii. 

'  Hovedcn,  ii.  pref.  pp.  Ux-lxiii. 

'  IMpe  Holl  of  t)ic  I8t  nf  Richard  I,  i.e.  the  yew  ending  k(  Michi»elaiii>, 
I1K9:  A  luimlh  iifUT  Richnrd'n  ixToniitiuii. 

'  It  wiu  Iw^iin  in  1 176,  but  cuutaiiio  nutices  of  evenb  u  late  »/>  I'lj'S. 

'   Hove^len,  ii.  JiS  m|. 

'  'Die  Iiinlogii,,  i^  ,1e<liutlud  to  the  king:  *  Kvx  iUtinlrir,  iiiundiuinnni 
priucipiim  iimxiiiiu ; '  rn«r. :  .Select  Cturtepi  (I'd  3;,  p.  )6<). 
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barons  as  his  successor,  uid  possibly,  iu  bit  trritiibJe  tuid  «• 
luiusted  condition,  nursing  some  idea  of  disposing  of  bis  ldii^««. 

8S  the  Coiiqucnr  had  done,  in  favour  cif  his  y 

discovery  of  John's  ti-eacliery  rendered  this  <■! 
and  that  discovery  broke  his  heitrt. 

147.  The    examiiiution    of  the    adminintiHii ..i-n:- 

Henry  in  the  order  of  their  aduptinn   in  nece.i.-iu  y  •..■  n  ,.i,. 
to  realise  at  once  the  development  of  bis  policy,  and  ttw 
dition  of  iiffiiii-s  which  compelled  it     Nor,  althougb  iu  tb«  in 
vestigiition  mucli  detail  is  needetl  which   at  first    sjifbt 
irrelevant  to  the  later  or  to  the  more  easeutial  history  of 
Constitution,  is  the  minute  inquiry  to  be  set  ncide  as  saperflnoat 
Henry  II  was,  it  is  true,  for  more  than  an  inveut<.r  of  le 
forms  or  of  the  machinery  of  taxation.     He  was   one  of 
^eatest  politicinnfi  of  his  time ;  a  man  of  such  wide  influeb 
^eat  estates,  and  numerous  connexions,  that  tL«  wbole  of  ll 
foreign  relations  of  England  during'  the  middle  ages  iuajt 
traced  directly  and  dii-tuictly  to  the  results  of  liis  iilliaDce^  ■« 
his  enmities.     He  was  regarded  by  the  Emperor  Frederick,  bj( 
the  kings  of  Spain  and  Sicily,  by  the  rising  republics  of  Lom'^ 
bardy,  by  the  half-fa vnge  dynnstg  of  Norway,  and  by  the  fainting 
realm  of  Palestine,  as  a  friend  and  a  patron  to  be  securvd  at  au] 
cost.     He  refused  the  crowns  of  Jerusalem  and  Sieily  ;  he  refused^ 
to  recognise  the  antipope  at  a  moment  when  the  whole  iutiuec 
of  the  pa]>aoy  was  being  employed  to  embarrass  and  distress  him,l 
His  career  is  full  of  romantic  episodes,  and  of  really  gn*i 
physiciil  ex])loit8. 

Yet  the  consent  of  the  historians  of  the  time  makes  him,  tint 
t«i Ms'i^'i,-  ami  foremost,  a  legislator  and  a<lministrator.     lUlph  Niger,  bi 

lAtnrnliit  ^         ,,      ,  r  .  .  • 

int^       enemy  -,  tells  how  yeai*  after  year  he  wore  out  men  s  jxitUiDC 

'  Tlic  rtiiry  of  Giraldus  (De  In»t.  Pr.  lih,  iji.  e.  i  ,  ■'■••■  ' '   ' 
annul  liin  marriiiKr  with  Eleanur  and  oTolnde  all   I 
nnocecnnn,  ii  no  doubt  h  fabricatiuu:  th"  !»nie  «r  l 
bishop  Geoffrey  tlie  thuiight  of  *uryivii\, 
c]ii!n>  t<i  the  throne  uotwithitumling  hi*  i 

8nc.  H.  383;  Rir.  CHinb.  0|i|i.  ed.  Rnwer,  iv,  374.1      Iltiirv  Imil  ui^dit»t«<lj 
A  divorce  in   1175.  Hnil  divcniupd  the  matter  with  tb«  legst«,'  OervMc, 
356.  ihT 

'  'Nii(<tuti  nutotn  r«({OUiti  Augloruio   •orvo*,  >|iiirkw,  oall^tu*, 
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with  hih  unuuiil  H8Biw!i> ;  liow  lie  net  U|jau  upstart  nubility;  bow  Kiipoiitie 
ho  ulwlisbed  the  ancient  laws,  net  aside  charters,  overthrew  nuoL 
muiiicipalities,  tfainited  for  gold,  overwhelmed  nil  society  with 
Iiis  scutage«,  hia  recognitious,  and  such  like.  Ralph  de  Diceto 
explains  how  (iece8n4U'j  a  cuiiataut  adaptation  and  readjustment 
or  meaua  waa  to  secure  iu  uiy  degree  the  pure  adminiatratioji 
of  justice,  and  lauda  the  proniptuess  with  which  he  discarded 
uuMttisfactory  measures  to  make  way  for  new  experiments'. 
William  of  Newburgh '  and  Peter  of  Blois '  praiae  him  for  the 

menue,  regno  prkefecit  et  ex  iii  ((uikeotores,  priuitiires,  prucuiuul«»,  tribuiiox, 
tnunicipn,  fureBtarin,  auper  provincuui  conxtituii :  illostm  ignominii:* 
<iiien»ti»i  »ed  ceteris  rebus  vaouu*,  pdlriuioniis  oiuiiino  privnvit  vel  «ulr 
dule  portiouibui  detraotb  decmitioido  sciiaiiii  lulnihilarit.  Ex  cubiculanis 
et  auUe  nug^atoribas  epitcopos,  tbbatet,  factos  nuctaritste  propria  ml 
officiain  apparitonun  revooavit,  et  qneni  praetiilem  crearat  a  praeaide,  in 
praeddatQin  recreavit  ex  [iraeaule.  .  .  .  NulU  infra  metaa  forcstati  habitant! 
m  luoia  propriis  ant  virgaH  ccilligendi,  aut  iiylveiitria  et  invia  in  agricaltumni 
Hgendi,  potestatem  concessit  nine  foreftarii*.  Legem  qiio:|ue  de  foreatis 
inaoditam  dedit,  qua  delicti  alieui  iJuuuneH  perpetiiu  niiilolabuiitur.  .  . . 
niuatribni  uxorelb  ducere,  filias  nuptiii  dare,  praeter  re^dn  coiiMiuntiaiii  in- 
hibuit  et  truugreiaores  tanquEUn  reov  laesae  niajestatis  pniiivit.  Heredet 
omnium  quo«  avus  anus  extulerat  et  qui  ei  in  subigenda  Aiiglia  eongtuiter 
mUiiitobaut,  cognaton  ((unqne  luon  iiuari  aspide*  exotoe  bftbuit.  .  ■  .  Nullu 
■(iiaentu  Nktiatua,  alHilitii  legiboi  antiijuia,  nngnlis  annia  novas  lege*  quaa 
aaaiia*  vocavit  edidii.  Danegelduin  avituni  innovavit.  .  .  .  Cormptuit  a 
Bicardo  aroliiefii»copo  niouetani  comiinpi  pei-misit,  corruptor««  tandem 
■ngpendio  decedere  couipelleni.  Avibus  coeli,  piicibug  fluniinum,  bestUii 
terrae  iinmunittttvui  dedit  et  «ata  pauperuiii  Iocs  poactiae  fecit.  Causam 
fidei  laesiu!  et  advocationia  cccle.iiarum  in  curia  decidi  oonatitait.  Tribu- 
tarios  cxteria,  in  domeatico*  praedo,  acutagiia,  reoognitiouibua  et  variia 
angariarum  aUnvnonibne  fare omnei  depresait.  Omnejus  poli  jure  fori  demu- 
tavit.  Scripts  nutbentics  omnium  enerraWt,  libertatibua  omnium  insidiana, 
quasi  e  apecula,  aulotenua  egit  inuuxioruin  municipia.  Filioa  miaerae  con- 
ditionia,  currnptaa  et  oppreeeas,  oopulana  dariaaimia,  heredea  omuet 
mecliauicoe  ereavit.  .  .  .  Heredttate*  retiuait  aut  vendidit.  ...  In  cau.*!* 
ilifterendis  cavil lantiatiinun  ut  aaepe  jua  venderet ; '  R.  Niger  '  ed.  Ad- 
atrutber^,  pp.  167-169. 

'  '  Hex  pater  Ajngluruni  lua  plurimnm  qunerena  prodeeae  qui  minimum 
jrioesuiil  .  .  .  de  commani  salute  magia  et  magia  aollicitua  . .  .  intentisiimua 
ad  justitiam  aingulii  exhibeudum  .  .  ,  animnm  a  propoaito  non  immulaiia 
oirca  perannae  mntabilea  imiuutabileio  semper  aaepe  mntavit  nententiaai ; ' 
R.  liio.  i.  434,  435. 

'  '  Puit  enim  in  illo  regni  fa«tigio  tnendae  et  fovendae  pacia  publieae 
nludiuaiaaimua,  in  pirtandogladiimi  ad  viniiirtam  malehctorum. ..  .  Nulium 
grave  regno  Anglunim  vel  terrii  anis  tranamarinis  onus  unquam  im|>oaiiit 
.  .  .  tributum  mors  aliorom  principum  .  . ,  eucleeiia  .  .  .  nanqaam  indixit ; ' 
W.  Newb.  lib.  iii.  c.  j6.    See  too  John  of  Salisbury,  Polyorat.  lib.  vi.  c.  18. 

'  '  Null  enim  aiout  alii  regea  in  (lalatin  auo  jacet,  eed  per  provinciaa 
curresut  rxplorat  facta  omnium,  illop  potisainium  judlcana  quoe  oonatituit 
jadicee  aliorum.     Nemo  est  argutior  in  cunailiis,  in  cloquio  torrentioi 
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very  measures  that  R&lph  Niger  coudenuiH ;  his  exsctiona  wot  \ 
far  less  thftn  those  of  his  successors ;  he  snks  noet  ciuvful  of  tb* 
public  peace;   he  bore  the  sword  for  the  pm     '  '   vi  efil- 

doere,  but  to  the  peace  of  the  good;   he  con  i  .i-  righti 

and  liberties  of  the  churches  ;  he  never  iniitosed  any  heavr  tax  j 
on   eitlicr  England   or  his   coutiuentiil   e^tateti.  or  grievwl  ti* 
C'luirch  with  undue  exactions :  hib  Icgul  activity  wu*  espectaUy 
meritorious  after  the  storm  of  auarcby  which  preceded,     bj 
evei-y  description   of  his  character  the   same  featurea   recor.  ] 
whether  as  mutters  of  laudation  or  of  abuse. 

The  question  already  asked  recurs.  How  many  of  the  inoo- 
voting  expeilients  of  his  policy  were  his  own  t     Some  p«rt«  ef  ' 
it  bear  a  stArtliug  resemblance  to  the  legislation  of  the  FrvAk 
emperors,  his  institution  of  scutage,   his  assize  of  ann».  hi* 
inquest  of  shfriffs,  the  whole  machinery  of  the  jury  which  he 
developed  and  adapted  to  so  many  different  sorts  of  busineM, — 
almost  all  that  is  distinctive  of  his  genius  is  fonuvd  npou  Karo- 
lingitui  models,  the  very  existence  of  which  witliiu  the  circle 
of  his  studies  or  of  his  cxiwrieucc  we  are  at  a  loss  to  accnant 
for.     It  is  probable  that  international  Htudies  in  the  UDiversiiie*  \ 
had  attained  already  an  important  place ;  tliat  the  revived  rtudy  i 
of  the  liomaii  law '  had  invited  men  to  the  more  conipreheueive 

Quotim  tmiui  pntot  >  onru  et  soUicitadinibua  reapbmre,  Mcrrtn  *r  nccofrnX 
IscKuuo  nut  in  cnneo  olerioorimi  alkinru  uio'luni  iiuAectioni  ^4l• 
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liif  ■ii»citkrv-  .  .  .'     Pet.  Bio.  Kpp.    «I    Hi)««en»\  ej>    66. 
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'  M«ipit«r  N'awiui  gvntt-  Lx>n^il>iw<tni<,  i(r  bonertiw  «l  j»ri«  fMiilu*,! 
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exiiiiiiiintion  nf  neighbrmring  jurispnidencr-.  But  wliilst  the 
itoniun  Inw  met  with  a  colli  reception  in  Eiigluiid,  itnd  wliilbt  the 
niiiiutine  of  feudal  legislntiou  as  it  was  then  growing  up  giiined 
admiBsion  only  at  a  later  period,  and  were  iinder  Henry  repressed 
rather  than  encouraged,  we  here  and  there  come  across  glimpses 
of  the  imperial  fiystem  which  had  died  out  on  the  8oil  from  which 
it  sprang.  The  ilhiatratiou  of  this  phenomenon  will  come  in  its 
own  pln(». 

148.  ]lichard  had  no  opposition  to  fear  in  any  of  his  father's 
dominions,  and  he  wan  already  in  possession  of  hi-«  mother's 
inheritance;  but  he  had  1o  make  terms  w^ith  Philip  his  late 
ally,  who  from  the  moment  of  hia  succession  8aw  in  him  only 
his  father's  sou  and  bin  own  bereditai-y  enemy.  In  England  the 
public  pence  was  maintained  by  the  queen,  who,  acting  in  con- 
junction with  the  justiciar,  put  fortli  a  proclamation  in  her  own 
name  directing  the  relenne  of  prinoners  and  clainting  the  allegiance 
iif  the  whole  natiun  for  her  son'.  The  archbishop,  who  had  U^en 
in  France  at  tlie  time  of  Henry's  death,  waa  sent  home  to 
prepare  for  the  coronation.  As  soon  as  Ricluird  had  concluded 
his  treaty  witli  Philip,  and  received  investiture  as  duke  of 
Normandy,  he  crossed  over  to  England.  Prom  his  Hrst  an-ival 
it  was  clear  that  his  mind  was  set  upon  the  Crusade,  and  his 
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flnereni,  Riiggectione  paujiernm  ile  C'lidice  et  Digota  excerptoa  nuvem 
libriwcompoiait  qui  ■ufficiunt  ad  omnea  leguni  litea  quae  in  gclii>rri<  fre<|iien- 
tari  soletit  i]eciileiiila»,  xi  quit  eon  perfects  novtrit;'  H.  dc  Monte,  All. 
1 1 49.  'Tunc  le^e«  et  cauaidici  in  Anijliaoi  priwo  vocati  sunt  qiinruiii 
(irimuK  erat  inagitter  VaoftHu*.  Hie  in  Oxenf..rdia  legem  d<x!iiit ; '  tJurvone, 
fd.  Twjrsden,  c.  1665.  He  WM  nilunctMl  liy  Stciihen  :  '  R«i  qiiidarn  Angliae 
Steplianns  allatis  I«gihna  Italiae  in  An|;liam  publico  edicUi  prohibiiit  ; ' 
I{ot;er  Bacon,  Opujf  Miiiun  (citctl  by  .Seldcn  in  his  noted  on  Fort«"«cuf, 
p  .19).  'Tempore  re^ni  Stephani  a  reQ^no  juiwae  iinnt  legvii  Komniiae  qua«  in 
llhtjiumaiii  doinuB  Tenerabilia  patrii  TlK-obaldi  Britannianim  priuiaiiii 
atcivirat ;  ne  quia  etiani  librcw  retineret  edicto  rcj^o  prohibitum  est  et 
iVneario  noftro  indicium  silmtium;'  John  Salisb.  Pulycr.  viii.  p.  a. 
SlanviU'B  preface  to  his  l"jok  i.n  the  laws  is  ailajited  from  the  Instit<itc4  of 
laatinian;  many  exlract.i  from  the  civil  and  canon  law  are  fouuil  in  the 
Mi-calleil  \jtaai  Henrici  Primi,  written  probably  before  the  year  1 1 18  :  and 
hnfore  the  end  of  the  rei^.ai  of  Henry  II  the  procedure  of  tlie  Ruinau  Hvil 
law  hod  Viecme  well  known  t"  the  Kngliah  canouintai, although  it"  inttuenie 
wan  not  allowed  raucli  to  affect  the  cuiumon  law  of  the  kingdom.  See  the 
.  '     '      iiiouka  of  Canterbnry,  drawn    up  by  a  civilian,  iu  Epiitolac 
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whole   policj'   directed   to   providing    fimde   and    ualdug  tM 
necesMtry   arrangements    for    the    kingdom    iluriog    hit    vm 
oliHpnce.     He   be<^n   by   seizing  his  fiither's   Ir. 
amounted  to  a  fabulous  sum';    he  culled  Raum 
a  strict  acconnt,  and  imprisoned  him  antil  he  had  paid  a  he«v 
ransom*  and  resigned  the  justiciBrship  ;  he  digpof-t'  'nig»1 

of  most  of  the  royal  wards,  and  in  a  magnificeut  pr<  ■  •  xnglti 

the  west  of  England  wiled  away  the  three  weeks  which  inter 
vened  between  his  landing  and  the  coronation.  The  hif 
took  place  on  thi'  3rd  of  September,  in  such  spleiJi 
minute  formality  as  to  form  a  precedent  for  all  snbetquen 
ceremonies  of  the  sort.  But  although  every  detail  of 
ancient  rite  was  jireseiTed  and  amplified,— the  crowning  and 
anointing,  the  solemn  oath  of  the  king  and  the  conBequent 
homage  and  fealty  of  bishops  and  barons,— whilst  the  f')rtn  o£ 
election,  although  not  sjiecially  mentioned  by  the  historian« 
was  no  doubt  performed ;  no  charter  of  liberties  was  iasned,  1 
hnd  been  done  at  the  last  three  coronatio]is.  Rielmrd  w^d 
friinkly  wcejited  by  the  j)eople  as  well  as  by  the  lwron»  as 
father's  heir ;  nor  was  there  during  the  whole  of  his  reigii  aD| 
attempt  made  by  any  one  in  the  kingdom,  except  Jolm,  to  OTe 
thiow,  cither  in  name  or  in  substance,  his  royal  authority, 
the  coronation  he  continued  his  royal  pcogresa,  visiting  the  woi 
famous  English  vanctuaries.  On  the  16th  of  Septeralier  h« 
brought  together  a  great  council  at  Pipe  well  in  Northampton^ 
shire',  where  he  gave  away  the  vacant  bishoprics,  nppointed 
new  ministry,  iind  raised  a  large  sum  of  money  V>y  the  sale 
charters  of  confinniitiou.  Shortly  after  he  changed  the  sherii! 
in  tilmott  every  county*.  The  acquisition  of  treasure  seem* 
have  l^een  tLe  chii-f  object  of  these  meaHures :  for,  although  thd 
offices  were  transferred  to  different  hohlcrs,  tlie  same  jxTsoni 

'  Morp  ihnn  ninv  hundred  thouokncl  poiinda,  Benctl.  iL  77 ;  more 
une  hnndreJ  thonund  ir- 
iiiucli  too  lii(!li  ftiid  the  l.> 

•  It,  l>oTiie>i,  p.  7.     A 
£15,000. 

'  BeuMl.  li.  8j. 

'  R.  Devise^,  p.  8  :  BcikmI.  U.  i>o.     TIu>  l>il«r  hbtorian  placM  itie  rM]g. 
iiatioQ  of  Glaovill  itt  Uiit  point. 
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ivmaiiied  in  nuthority.  Richiird  had  no  (l(>9ire  to  disjarnco  hi* 
father's  friends,  aiid  had  very  few  of  his  own  to  Mipply  their 
plares.  He  stayed  two  months  longer  lu  the  country,  and, 
after  selling  to  the  Scots  their  freedom  from  the  obligation 
which  biH  fath".-r  had  extorted,  left  for  Palestine  on  the  nth  of 
December. 

Richard  was  not  at  this  period  of  his  life  nn  accomplished 
politician.  He  had  two  distinct  objects  to  provide  for  before 
he  went — the  maintenance  of  the  administration  of  the  kingdom 
in  faitlifiil  bands,  and  the  securing  of  his  brother  John  in  his 
relactaut  allegiance.  The  means  he  took  for  these  ends  were 
inadequat«.  John  was  indulgeil  with  n  coiimderable  gift  of 
revenue  and  authority  :  besides  the  great  Gloucester  inheritance 
which  he  received  with  his  wife,  he  was  put  in  possession  of  so 
many  counties  and  royal  honours  as  sei-iously  to  impoverish 
the  crovrn ',  while  the  only  restraint  imposed  on  him  was  the 
rf  tnntion  of  some  of  his  cast  lea  in  the  hands  of  the  government, 
>\m\  an  oath  by  which  he  undertook  to  absent  himself  for  tliree 
years  from  England.  From  this  oath  John  was  released  before 
Richard  left  France  ;  but  his  amitition  was  further  tantalLi^ed 
by  the  recognition  of  Arthur  of  Brittany  as  heir  to  Richard. 
The  king  seems  to  have  tmsted  mainly  to  Lis  mother's  influence 
to  keep  his  brother  out  of  mischief.  The  other  object,  the 
maintenance  of  sound  government,  was  to  1«'  provided  for  by 
the  choice  of  ministers.  A  chancellor  tlie  king  had  already  found 
in  William  Longchamp,  a  clerk  of  Norman  extraction,  who  bad 
been  in  the  service  of  his  half-brother  Geoffrey,  and  whom  nt 
Pipewell  he  promoted  to  the  see  of  Ely.  The  justiciarship  was 
beitowed  on  William  Mandeville,  earl  of  Essex  and  count  of 
Auinale,  who  had  been  unswcn-iiigly  faithful  to  Henry;  a 
fhare  of  the  ])ower,  probaljly  the  adniinbtration  of  the  northern 
counties,  being  reserved  for  Hugh  de  Poiaet,  the  aged  bishop 
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of  Durham.     The  arroiigement  however  wae  broken  u)i  Iiy  ( 
dcMtth  of  the  earl  soon  ufter  hLs  iippoiiitiui^ui.  and  England  w| 
left  uomiimlly  in  charge  of  Bishop  Hugh  ',  although  the  chao- 
cellor  and  several  of  the  justices  were  associated  n^tth  him  uj 
colleagues.     The  hishop  of  Durham  had  paid    beAvily  for  hi* 
honoura ;  he  bad  bought  the  jueticiai-ship  and  the  earldom  of] 
Northumberland ' ;  the  chancellor  too  had  paid  for  the  chanctry 
£3,000',   although   lie    was   the   king's    most    trusted    friend. 
Scarcely   however  had    Richard    left    England    when    Uic   two  i 
bishops  quarrelled  at  the  Exchequer.     Both   had   roooorM  to  | 
the  king  Lu  Normandy,  and  iu  March,  1 190,  a  new  appoiotmrjil 
was  made ;  William  Lougchoiiip  became  chief  justiciar,  and  to  \ 
Bishop  Hugh  the  jurisdiction  of  the  north  was  again  entrusted ', 
But  ou  the  return  of  the  latter  to  England  he  was  arreated  by 
his  colleague,  no  doubt  under  the  king's  orders,  and  kejtt  in 
forced  retirement  as  long  as  the  power  of  the  chancellor  waa 
maintained  '. 

1 40.  Lougchamp  was  now  both  justiciar  and  chancellor :  in 
the  'Tune  following  he  was  mode  papal  legate ',  and,  as  the  Mck- 
bishop  of  Caiitt-rbmy  had  go>ie  on  crusade,  whilst  0«)fiBpBy  of  j 
York,  the  king's  half-brother,  was  uuconsecroted  antl  in  disgrkce, 
he  was  sui)reme  in  l«)th  Church  and  State.  He  took  full  ad- 
vantage of  his  opportunities,  lived  in  )X)mp  and  luxury,  nbtaiu<xl 
great  wardships  and  rich  marriagei>  for  his  relations,  wld  judicial 
sentences,  exacted  money  by  every  )M>Asibb'  titli?  from  every 
possible  payer,  and  offended  both  the  baronage  and  hi*  own 
colleagues   in    the  government.     But   he  was   faithful  to   hia 

■  Beotid.  ii.  101. 

*  He  j^ve  3,000  inarliii  for  the  cnauty  ;  and  for  the  jiiitioUnliip  1 
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miuler  ;  luid  liis  public  pnlicy,  n>  distiiirt  frum  his  personal 
liehaviuur,  wan  iiilelligent  and  cntrgetic.  His  rulo  kepi  I  lie 
kiugdotn  in  peace  so  loug  ns  Eleanor,  whether  in  France  or  iu 
England,  was  iible  to  keep  John  in  order.  On  her  departure  to 
Italy,  whither  whe  had  to  convey  Richard's  beti-othed  wife,  John 
took  the  opportunity  of  overthrowing  liis  brother's  minister  and 

airinji;  to  himself  n  prospect  of  cnnEtitutional  succession  to  the 
efeat  of  the  pretfiision.s  of  Arthur. 

In  the  spring  of  1 191  Loogclmmp  was  attempting  to  get  into 
the  king's  bunds  some  of  the  castles'  whose  owners  or  giivernni's 
he  suspected  of  treason;  one  of  these,  Gerard  Caniville.  the 
sheriff  of  Lincolnshire,  was  n  friend  of  John,  who  took  up  arras 
in  his  fovour.  Twice  during  the  summer  wnr  seemed  imminent ; 
hut,  08  Richard  had  already  l>een  inl'oiiued  of  the  ui4jH)[iulur)ty 
of  his  representative,  and  as  the  barons  and  prelates  cared  little 
for  either  John  or  Longchamp,  the  actual  use  of  force  was 
avoided,  and  means  were  taken,  by  orbitrution,  of  preserving  the 
balance  of  jwwer  between  the  two'.  Before  the  second  occasion 
however  presented  itself,  the  king's  envoy.  Waller  of  Coutaiices, 
nrchbisliop  of  Rouen,  hud  airived  from  Messina  with  mysterious 
instructions,  to  act  on  the  king's  fwrt  as  circumstances  should 
dictate.  He  t<M)k  a  share  in  the  eecond  truce  which  wa.s  con- 
cluded at  Winchester  in  July,  nud  which  placed  the  prijicipid 
royal  castles  in  thi;  hands  of  safe  men,  bishops  and  bikrons,  who 
were  all  inclined  to  support  Richard's  authority,  (ilthouph  they 
differed  as  to  the  policy  of  securing  John's  succession.  In 
•ScptemWi-  however  a  new  difficulty  arose :  the  archbishop  of 
York  returned  from  Tours,  where  he  hafl  lieen  consecrated, 
alleging  that  he  us  well  as  John  had  been  released  from  his  oath 
ti)  Ktay  away  from  England.  Inuuediately  on  landing  he  was 
airreatt-d  by  Lougclmmp's  order,  and  treated  with  unnecessnry 
ignominy.     lie  at  once  appealed  to  John,  who  on  this  occasion 
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founi)  the  nyrapathy  of  the  barons  luid  biahopa  on  hia  nile. 
chnncellor,  speedily  ditcovering  his  error,  ilisnrowed  i' 
of  his  st'iTaiits  and  released  Geoffrey;  hat  he  had  j, 
enemies  their  opportunity.  A  council  of  the  b»na«'  ww 
called  nt  London,  and  John  laid  the  c«se  before  them:  b 
conference  was  proposetl  near  Windsor,  but  the  chAOcelkr 
failed  to  preMnt  himself.  Excommunicated  by  the  bishop* 
and  deserted  by  his  colleagues,  he  biistenel  to  Lo 
shut  himself  up  in  the  Tower.  John,  who  was  now  triam] 
brought  together  a  great  council  at  S.  Paul's ',  and  there,  befoi 
the  biirons,  bishops,  and  citizens  of  London,  accused  L"! 
Then  thi'  archbishop  of  Rouen  produced  a  coinnni<sioii  -  v 

Richard  at  Messina  in  the  preceding  February,  appuiuttug  hii 
Mipreiue  justicinr,  with  Willioin  Marshall,  OeoflVey  Fitz-Pet 
Hugh   Bttidulf,   iind   Williiim    Biiwerc    as    coadjutors', 
nomination  was  welcomed   with  delight  t     the  archbishop 
been   vice-chancellor  to   Henry  11,  »nd  was  known   to 
honest  man  of  business,  with  no  ambition  to  be  a  stal 
John  was  hailed  as  tumm\ui  rector  totiiu  rtgm,  but  ho  saw  hi 
self  deprivetl  of  the  fruit  of  his  victory  over  the  chancellor,  am 
iicquiesced  for  a  time  with  a  good  grace.     Longchniup,  after  a 
prot(>st  somewhat  more  dignified  than  was  to  lie  orpected.  sar- 
ifiidered  his  cjistlcB,  and  was  allowed  to  escape  to  the  Contiiteat, 
whire  he  excommunicated  his  enemies  and   intrigued    f(>r   his 
return.     He  contrived  to  purchase  the  consent  of  John  and 
Eleanor,  but  wiie  repelled  by  the  firm  attitude  of  the  baronage ', 
who  were  disinclined  alike  to  submit  to  his  dictation  and  to 
ufTord  John  a  new  op]>ortuiuty.     Eleanor  soon  after  returned 
England,  and,  although  constnntly  linrasscd  by  the  underhini 
conduct  of  Philip  and  by  the  treachery  of  John,  (Jie  contrix 
to  maintain  the  peace  of  the  kingdom  until  the  news  uf  Rkfaiinl 
capture  re»che<l  her  in  February  1 193. 


i 
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<Jir.  Pimil).  V   (Jalfr.  Ang.  Sic.  ii.  396;  Opp.  •<L  Itwwir.  iv    400.  401. 

■  Rcnad.  ii.  JJ9,  lj7 ;  K.  DavizM,  p.  g;. 


111.] 


Rannotii  of  Jiirfiard. 


539 


The  deposition  of  Loiigchamp,  tilthough  it  scarcely  nierit!»  tlie 
oonvtitutioiial  iiuportaiict:  which  is  liometimes  ^iven  to  it,  has  n 
certain  siguificauce.  It  shows  the  hold  which  legal  system  hud 
oil  the  burons ;  irregular  ns  was  the  proceeding  of  John,  and  in- 
explicable OS  was  the  policy  of  the  archbishop  of  Rouen,  the 
assembly  at  S.  Paul's  acted  as  a  council  of  the  kingdom,  heard 
the  charpeft  brought  uufaiuat  the  minieitcr,  ond  defined  the  terms 
of  his  subniiiifiou  ;  debated  on  aud  detenniued  iu  favour  of  the 
Domiuation  of  the  archbiwhop.  Their  action  was,  strictly  speakuig, 
unconstitutional ;  thei-e  was  a&  yet  neither  law  nor  custom  that 
gave  them  a  voice  iu  the  appointment  or  deposition  of  the 
justiciar,  nor  could  they  even  assemble  constitutionally  without 
a  iiummon»,  which  the  existing  justiciar  would  ucvcr  have 
issued.  Vet  they  acted  on  that  critical  principle  which  more 
tlian  uiice  in  our  later  history  Las  been  called  into  play,  where 
cunstitiitiunQl  safeguards  have  proved  in^ufiicieut  to  secure  the 
national  welfare;  and  the  recult  justified  their  boldness:  they 
iirted  ns  if  in  substance,  though  not  iu  strict  form,  they  repre- 
sented the  nation  itself. 

150.  The  goverimieiit  of  Walter  of  C'outauces  subsisted, 
although  Avith  some  difficulty,  during  the  rebellion  of  John 
in  1 19.1  and  the  rigorous  measures  taken  for  the  raising  the 
king's  ransom, — being  sustained  by  the  presence  of  Kleauor, 
the  adhesion  of  the  liarons,  aud  the  general  good-will  of  the 
nation.  The  ransom,  as  one  of  the  three  ordinary  feudal  aids, 
scarcely  required  from  the  national  council  more  than  a  formal 
recognition  of  liability;  but  the  amount  was  too  great  to  be 
raised  by  u  mere  scutage  on  knights'  fees.  A  meeting  of  the 
magnates  was  summoned  at  Oxford  on  the  28th  of  February, 
1 193.  Messengers  were  sent  iu  April  from  the  king  to  all  arch- 
bishops,  bishops,  abbots,  enrls,  barons,  clerks,  and  freeholders, 
asking  for  an  aiil,  but  not  sjiecifying  the  amount  ii'<iuired.  The 
•Bine  month  the  king  wrote  to  his  mother  and  the  justices, 
xaying  tluit  the  sum  iviiuind  wos  70.000  marks;  therenpin  the 
queen  and  justices,  by  a  public  edict,  ordered  the  collection  of 
money  for  tJie  purpose,  according  to  a  scheme  which  would 
rrnible  every   cIom  of  subjects    to    aid   in   the    release   of  the 
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sovereign.     The    sura   ultimately    fixed    was    150,000     mnrki 
or  £100,000;  double  the  whole  revenue  of  the  crown  '.     Th 
imtionnl  assent  wrts  tiiken  for  granted  ;  and  the  juBticiars  prn 
pounded  a  somewhat  complicated  schetne  :  an  aid  was  taken  00 
the  principle  of  scutage,  twenty  shillings  on  the  knight's  fee  ; 
was  supplemented  by  a  tallage,  hidage,  and  airucage,  which 
brought  under  contribution  the  rest  of  the  land  of  the  country  ;J 
the  wool  of  the  Gilbertiues  and  Cistercians  was  also  demanded,! 
and  ihB  treasures  of  the  churches,  their  jilate  and  jewels :   but 
tie  heaviest  impost  was  the  exaction  of  onc-foiirth  of  revenue  or  ^ 
goods  from  every  person  in  the  realm,  a  most  important  and 
dangerous  precedent,  although  ju.-tified  fin  this  occasion  by  th« 
greatness  of  the  necessity.     The  I'esult  proved  inadequate,  nl- 
thouglt  KufRcieut  money  was  mised  to  secure  the  release  of  tl 
king.     But   before   this   was   done    the   archbishop   of   Rouen 
resigned  the  justiciarship,  lieing  succeeded  by  Hubert  Walter,! 
nrchbishop  of  Canterbury,  at  Christmas  1 193  ". 

Hubert  Walter  whs  im  old  sei-vant  of  the  court,  the  nephew' 
and   pupil   of  Ranulf  Olanvill,  and   a  constant    attendant    on 
Henrj'  II.     Richard  had  at  tlie  beginidng  of  his  reign  given 
him  the  bishopric  of  Salisbury,  and  had  taken  him  with  him  toj 
Palestine,  where  he  exhibited  the  due  admixture  of  religious 
zeal,  charity,  and  prowess  that  befitted  the  prelate  on  pilgrimagv. 
He  had  acted  as  chaplain,  as  captain,  as  treasurer,  and  as  am- 
bassador.    On  the  failure  of  the  crusade  Hubert  had  led  Imck 
the  English  array,  had  visited  his  master  in  captivity,  and 
lieeu  scut  home  by  him  to  raise  the  ransom,  and  to  be  mader* 
archbishoj>.     He  had  jiroved  his  right  to  Richard's  confidence  by 
the  energy  he  had  shown  in  the  cause ;  and  his  appointment  aa^H 
justiciar  was  almost  iniinedintely  followed  by  a  complete  victorj*^^ 
over  Jolui,  whose  rebelliou  on  the  news  of  Richard's  release  he 
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'  Hoveden,  Ui.  308-217;  K.  CoggeAttXe,  ed.  Stevenson,  p.  60.  See 
Hove<len,iv.  prof.  pp.  Ixxrii-lxxxv  ;  W.  Newb.iv,  c.  .^8.  Ralph  Je  Diwto 
nuya  tliat  the  airaugemeiit  fur  raiting  the  money  'oUtiituni  est  cominuni. 

asspnun  ; '  ii.  1 10;  but  thin  does  not  neeeaaarily  imply  any  di 

the  naliiinal  cuuneil,  nor  i»  there  any  dittinct  proof  that  aach  1 
wiis  lielil.     Bnt  the  chrunidei  are  not  very  full  on  the  sobjeot. 

'  K.  Dioeto,  iL  lit. 
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(luelled  l)y  the  prompt  usv  uf  spiritual  lut  M'ell  aa  temjwral  arms  : 
In  one  week  he  obtnined  from  tlie  clergy  a  sentence  of  cxconi- 
nniuication  and  from  llie  assembled  barons  a  declarutiou  of  out- 
lawry' against  him.  and  he  was  enga^^ed  in  the  redaction  of  the 
cantles  when  liicbard  landed. 

Richai'd's  second  vi.sit  bore  a  strong  resemblaoce  to  hin  first. 
It  was  occupied  mainly  with  attempts  to  niise  still  more  moiu-y; 
an  object  easily  made  consistent  with  a  show  of  judicial  severity 
aud  a  politic  caution  against  the  tretichery  of  John.  After  the 
surrender  of  the  last  of  John's  castles,  a  great  court  and 
council  was  held  at  Nottingham,  attended  by  the  queen-mother, 
both  the  archbishops,  and  several  bishops  and  carls'.  The 
liusinefs  lasted  four  days,  from  the  30th  of  March  to  the  2nd 
of  April.  On  the  first  day  Richard  removed  the  sheriils  of 
Liucolubhiro  and  Yorkshire,  and  put  up  the  offices  for  sale, 
Yorkshire  fell  to  Archbishop  Getiffrey,  whose  bid  of  an  imme- 
diate payment  of  .^ooo  marks  and  100  marks  of  increment  was 
accepted  iu  praference  to  the  lower  offer  of  the  chancellor,  who 
]iropo8ed  1.500  mark.s  for  Yorkshire,  Liiicolnshire,  iiud  Noi-tli- 
iiniptonshire,  with  an  annual  increment  of  100  marks  from 
i^ach.  On  the  second  day  the  king  demanded  from  his  court  a 
sentence  of  outlawry  agaiiij-t  his  brother  John,  and  Hugh  of 
Xuneiut  bishop  of  Coventry,  who  hud  been  his  chief  adviner. 
The  court  determined  that  they  should  be  summoned ;  and,  in 
cat*  of  their  non-appearance  witJiin  forty  days,  John  was  to  be 
lianislied,  and  Hugh  to  be  tried  us  a  bi.shop  by  the  ))i!4hop8,  and 
as  a  sheriif  by  the  lay  judges.  The  third  day,  the  ist  of  April, 
was  devoted  to  finance :  Richard  asked  for  a  carucage, —  two 
tihillingM  on  each  carucate  of  land, — a  third  piirt  of  the  service 
of  the  knights,  and  the  wool  of  the  Cistercians.  For  the  hktter 
item  he  accepted  a  pecuniary  fint,-.  On  the  last  day  of  tin- 
council  he  devoted  hiiiiwjlf  to  henring  the  complaints  made 
against  his  brother  GeofTiey  the  archbishop  of  York,  and  t.. 
the  trial  of  CJciard  Camville.  The  arcllbi^hop  refused  to  answer, 
and  t^enirtl,  nfler  sunimflnly  denyiiif»  the  charges  laid  agauist 
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Removal  iif 


hiui,  gave  security  for  h  trial  by  bnttle,  Thr  king  Iwlore  the 
HKsembly  broke  up  aiiuounced  his  intention  ol'  being  crowned 
Kt  Winchester  ou  the  Sunday  after  Easter.  The  political  mean- 
ing of  the  several  measures  taken  on  this  occB«iou  is  probably 
this :  Richard  recognised  distinctly  the  fidelity  of  the  chan- 
cellor, and  thought  it  necegsiiry  to  displace  all  the  officers  who 
had  fihown  any  8)'rapatliy  with  John.  But  he  was  not  pre- 
pared to  continue  to  Longchanip  the  confidence  which  he  by  his 
imprudence  had  so  dangerously  abused.  The  sheriffs,  as  we 
leiirn  from  the  liolls ',  were  nearly  all  displaced  ;  and  in  par- 
ticular William  Briwere,  Hugh  Bardulf,  Geoffrey  Fitz-Peter, 
William  Marshall,  Gilbert  Pijmrd,  and  others  who  had  takf  n  a 
prominent  part  in  the  removal  of  Longchamp,  were  transferred 
to  other  counties,  as  if  the  king,  although  he  could  not  dis}>enso 
with  their  services,  wished  to  show  his  disapproval  of  their 
conduct  in  the  matter.  Richard  however  was  never  vindictive, 
and  would  condone  any  injury  for  a  substantial  fine. 
RiduuTiv  ]-li8  second  coi-onation  waa  understood  to  have  aii  important 

DitUoo,  April  rjignificance.     He  had  by  his  captivity  in  Germany,  if  not,  ns 
was  alleged,  by  a  formal  surrender  of  the  kingdom  of  England 
to  thi'  emjjeror  to  ho  received  again  as  u  fief,  impaii-ed  or  com-  i 
promised  his  dignity  as   a  crowned   king'.     The    Winchester 
coronation  was   not  intended   to  be   a  reconsecration,  bat  a 
solemn   assertion    that   the    royal    dignity  had    undt-rgone    no , 
diminution.     The  ceremony  of  anointing  was  not  repeated,  iiorj 
was  the  imposition  of  the  orowu  a  part  of  the  pubUc  rite.! 
Hicliard  went  in  procession  from  liis  chamber  to  tlie  cathedralj 
and   there   received  the  nrchbisliop'.«  blessing*.     Tlie  ocoaeioni 
resembles  the  crown-wearing  festivals  of  the  Norman  kings,  and  I 
was  u  revival  of  the  custom  which  had  nut  been  observed  aincel 
XecDtubuns  Henry  II  woi-c  his  crown  at  WorceBtcr  in  1158.     The  few  re—j 
i£!?  o(        iiiaining  days  of  the  king's  stay  in  England  were  occupied  inj 
iirruugiug  the  quairel  of  the  chaucellur  with  Archbishop  Oeof-J 

'  Tbirty-firsi.  Report  nf  the  l)e|iuty-Koeper  of  the  Itecordt. 
'  See  the  next  chapter  uf  thin  wurk,  i  158. 

'  See  K.  Cuggenhalu,  ed.  .Steveiunii,  p.  64  ;  UcrvitM,  i.  f  34-526  ;  Hove- 
Jeu,  iii.  HI. 
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IVt-y,  mid  in  negotiation  witli  the  king  of  Scots.  Hujilt  Ak 
Puiiiet  burreudered  the  county  of  Nortliumberland.  and  WilliHin 
the  Lion  oflfered  the  king  15,000  marks  for  tlie  succeBsion. 
Kichurd  would  have  accepted  the  bid,  but  would  not  surrender 
the  castles,  and  this  disgraceful  negotiation  fell  to  the  ground  '. 
On  the  I2tli  of  May  the  king  auiled  for  Nornmndy,  where  he 
was  almost  iniinediately  reconciled  with  John,  and  rooii  after 
rtjfitorcd  io  him  the  county  of  Mortnin,  the  earldom  of  Glou 
cester,  and  the  honour  of  Eye,  giving  him  a  pension  of  eight 
thousand  pounds  Angevin  in  lieu  of  his  other  estates  nnd  dig- 
nities'. No  more  is  heard  from  this  time  of  Arthur's  rights  as 
heir  to  the  crown ;  the  immediate  danger  of  Richard's  dcatli 
was  over,  and  it  was  by  no  means  unlikely  that  he  might  have 
children.  For  the  remainder  of  the  reign,  those  fiersons  whose 
rivalry  constitutes  the  interest  of  tiie  early  years  fall  into  insig- 
uiticance ;  Richurd  himself  and  his  chancellor  leave  the  king- 
dom to  return  no  more;  Hugh  de  Puiset  dies  shortly  after; 
the  archbishop  of  Kouen  returns  to  his  province  ;  John  intrigues 
in  secret;  and  Archbishop  Geoflrey,  whose  calamities  fill  tlic 
annals  of  the  time,  scarcely  comes  as  yet  within  the  ken  of 
constitutional  history. 

The  kingdom  was  practically  for  the  remainder  of  the  reign 
under  the  rule  of  Hubei-t  "Walter,  who  became  papal  legate  in 
1195,  and  acted  as  justiciar  until  1198.  The  perio<l,  ns  might 
be  expected  from  the  character  and  training  of  the  minister, 
was  devoted  maiidy  to  the  expansion  and  modification  of  the 
plans  by  which  Henry  II  had  extended  at  once  the  profits  and 
the  operations  of  justice.  The  constant  appeals  of  Itichiird  for 
money  gave  the  archbishop  constant  opportunities  of  develop- 
ing the  machinery  by  which  money  could  be  procured,  with  an 
little  oppression  and  as  much  benefit  to  the  State  as  were 
compatible  with  the  incessant  demand'.  Immediately  after 
the  king's  depai-ture  a  visitation  by  the  justices  was  held   in 
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'  Uovc<lt.-ii,  iii.  249.  '  Ibitl.  ]K6. 

'  Ralph  of  Coi;geahale  mys  of  hiui :  '  Ci-uilelm  ediuta  iu  i|U*uluui  |ioluK 
represgit  el  delenivlt,  afflictoruiii  iai<«rataa  caliuuitalein  et  exactoriuu  ilc- 
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Seiitemlier   1194,   under  !»   commUsion  of  the   modi   rxtcnsm  ] 
churacter.     By  the  articleB  of  this  '  iter ' '  tbu  constitatioD 
thf  greud  jury  of  the  county  is  defined ;  four  kuighta  are  to  be  1 
chosen   in   iJje  county  court,  these  ure  to  select  on  oath  tw»j 
knights  from  eacli  hundred,  Aud  theee  two,  bIso  un  oatb,  lUt  I 
add  by  co-oi)tHtion  ten  more  for  the  JU17  of  the  huadr«! :  » ] 
long  list  of  ])lca8  of  the  Crown  and  other  ikgendn  of  the  jadgn  I 
is  funtished,  which  is  coroproheneiTe  enough  to  coTer  aU  oc-| 
casionf!  of  (juarrel  iind  oomplaint  since  the  t^eginning  of  the] 
reigu.     The  fherifl's  are  forbidden  to  net  as  justices  in  their  own 
bhires.     The  election  of  officers  to  keep  the  pleas  of  the  CVowD.j 
which  ia  ordci-ed  by  another  urticle,  is  the  orijiin  of  the  office  of] 
coroner,  another  limitation  of  the  importance  of  the  sheriff*.  | 
The  justices  are  empowered  to  hear  recognitions  by  great  aasize. 
wheif  lands  are  concerned  up  to  the  amount  of  five  pounds  of  i 
itiiuuul  value  :  the  Jewa  uud  their  persecutors,  tho  dcvui  cm- I 
saders,  the  frieuds,  debts  and  malversations  of  John,  are  to  bel 
brought  into  account.     Inquiry  is  tu  be  made  into  the  king's^ 
feudal  clainib,  words,  eschents,  ferms,  and  churches :    aiitj  the 
liuancial  work  of  the  judges  is  to  be  completed  by  the  exaciiou  I 
of  a  tallage  from  all  cities,  Ijoroughs,  ond  demesnes  of  the  king. 
It  was  further  intended  that  a  general  iiiipiest  into  the  conduct] 
and  receipts  of  the  t'hcriffs,  such  as  had  taken  place  iu  iiyo.j 
should  form  part  of  the  business,  but  the  archbishop,  thitiktng] 
the  work  of  the  judges  sufficient  already,  cancelled  for  the  time  ] 
that  article  of  the  comraisao!!.    This  viMitation,  which  compre- 
hends almost  all  the  points  of  administrative  importance  which  I 
mark  the  preceding  reign,  constitutes  a  stage  in  the  develop- 1 
ment  of  the  priuciples  of  election   uud   representation.     The  | 
choice  of  the  coroner,  and  the  form  prcecnbed  for  the  election  I 
of  the  grand  jury,  whether  tliis  act  originated  them  or  merely  I 
marked  their  growth,  are  phenomena  of  no  suiall  signifiC'Snce. 
Whilst  thia  measure  was  in  contemplation  Uicbard  was  busily 

'  HoveJeii,  iii.  )6j-]67  ;  Select  Charten  (e<l.  j  ,  pp.  jjit-itSj;  Uerrnw-. 
i-  S''*)  i>.t°>  53'-    (Itrrviiav  uivM  ftn  nccnimt  i>f  Ihe  iHiwiiiti  of  tlirM  )>uli- 
tiarii  rrmnlrt  at  l'«nt«rbury :    thry    were    Ogcr   VittOgvr,   (!«offtey  oil 
Huni(riil)!e,  Mul  llu^rb  of  Dmlin^'tou ;   Hrnry  uf  Ctinihell  ws«  the  ibarilt  [ 
Tiicy  tried  plo.ia  under  tlic  AmIm  nl  CUrcnJoD. 
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employed  iii  his  French  provinces  in  forcing  his  bnilifTs  and  other 
officers  to  ftccount  for  tlieir  receipts  and  to  redecni  their  offices. 
AmougBt  other  oppressive  acta  he  is  said  to  have  taken  the  seal 
from  his  unscrupulous  but  faithful  chuncellor,  and,  having  ordered 
a  new  one  to  be  made,  proclaimed  the  uiillity  of  all  charters 
which  had  been  sealed  with  the  old  one '.  He  also  issued  licences 
for  the  holding  of  tournaments,  whicli  were  expected  to  bring  in 
a  considerable  revenue.  One  act  of  justice  was  however  done ; 
the  chalices  of  the  churches  which  had  surrendered  their  plate  for 
the  royal  ransom  were  replaced  by  the  king's  special  command'. 
Till'  following  year  was  one  of  peace  and  consequent  activity. 
Tlie  tallage  of  1194  was  followed  by  a  scntage  in  1195,  levied 
on  those  tenants-in-chief  who  had  not  accompanied  the  king  to 
Normandy.  This  is  the  second  ecutage  of  the  reign;  the  first 
was  taken  in  the  king's  first  year  on  the  pretence  of  an  expe- 
dition to  Wales '.  The  justiciar  immediately  on  the  reception 
of  his  legatine  commission,  in  June  119,5,  proceeded  to  York, 
where  he  held  a  great  court  of  the  most  ample  description  for 
four  days.  On  the  first  he  directed  his  servants  to  hear  pleas 
of  the  Crown  and  assizes,  whilst  he  himself  and  bis  officials  held 
a  spiritoal  court  and  heard  pleas  of  Cliristianity;  on  the  second 
he  acted  as  legato  and  visited  S.  Mary's  abbey;  on  the  third 
and  fourtli  he  held  a  provincial  council,  which  passed  fifteen 
important   ecclesiastical   canons'.     One   document  of  interest 
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'  Hovadcn,  iii.  267  ;  R.  CoggealuJe,  p. 93.  Mr.  Round  (Feudal  England, 
p.  <4i)  ahowi  thiit  Uiia  ineMore  wu  taken  in  1198  rather  than  in  1194. 
hiohard'i  firrt  ieal  wai  Io«t  when  the  vice-chancellor  waa  drowned  between 
KboJea  and  Cyjirui  in  1 191 ;  but  it  was  recovered  with  hit  dead  bod;.  The 
aeal  that  wai  now  anperwdetl  may  have  been  the  one  which  the  chMicellor 
had  uaed  during  the  king'*  abBence.  Richard,  however,  when  he  was  at 
Meaiina,  had  allowed  his  teal  to  be  set  to  various  grants  for  which  he  took 
money,  but  which  he  never  intended  to  confirm.  Therefore  probitbly  he 
fuund  it  convenient  now  to  have  a  new  nal  in  lieu  of  both  the  former  ones, 
although  he  threw  the  blame  of  the  traniaclions  annulled  upon  the  chan- 
cellor. The  importance  of  the  seal  ia  already  very  great.  Arebbi«ho|> 
GeoStey  wan  credibly  accused  of  lealing  writa  with  the  lenl  of  Henry  II 
after  th"  I'i"!'''  .l.uih  »  Hoveden,  iii.  390. 

"  M  p.  444.    The  tax  raised  on  tlio  knight 'a  fee  fur  tlie 

king's  I  ■\  an  aid,  oud  nut  a  acntage  :  a  proof  that  the  latter 

leno  WM  iiuw  becuuiiiig  reatrieled  to  liie  payment  made  in  cnnuuiitatiun 
of  nenrice. 

'  Huveden,  iii.  J93-198;  Oervaae,  1,  539  ;  W.  Newb.  lib.  v.  c.  11. 
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wan  ismiefl  the  same  year;   a  proclniiiation  of  an  oatb  of 
jience,  which  was  to  b6  taken  by  all  persons  aliove  the  age 
fifteen.     They  swore,  according  to  the  old  law  of  Canute,  not 
be  thievca  or  robl)ers,  or  receivers  of  guch,  and  to  fulfil  thi 
duty  of  pursuing  the  thief  when  the  hue  and  cry  is  raised  *. 
The  enforcement  of  the  edict  was  committed  to  knights  n«- 
Bigned  for  the  purpose ;  this  is  probably  the  origin  of  the  ofB- 
of  conservator  of  the  peace,  out  of  which,  in   the    reign 
Edward  III,  the  pxi.sting  functions  of  the  justices  of  the  pe* 
were  developed ;  nnd  the  record  thus  forms  an  interesting  link' 
of   connexion    between   the    Anglo-Saxon    juriupmdeuce    and 
TOodeni  usage. 

The  steady  judicial  and  financial  pressure  had  its  ubuaI  effi 
The  archbishop  was  unable  to  satisfy  the  king,  and  he  offeudi 
the  people.     He  had  constant  difficulties  with  his  subordinate^ 
and  the  Church,  which  should  have  been  his  especial  care, 
disturbed   by  quarrels  which  he  bad  not  time  to  attend 
Early  in   1196,  Richard,  impatient  at  the  delay  of  tin-   ' 
which  he  had  directed  in  j  194  to  be  made  into  the  r.  .  if 

the  royal  officers,  sent  over  two  of  his  confidential  aerratil*, 
Philip  of  Poictiers  the  bishop-elect  of  Durham,  and  the  abbot 
of  Caen,  to  conduct  the  investigation'.     The  pnrpo«e  was  de- 
feated by  the  death  of  the  abbot,  but  the  archbishop  seems 
have  rogar<lcd  the  misfuon  as  a  sign  of  the  king's  distrust.      H( 
offered  to  resign  the  justiciurship,  and  with  some  ilifticulty  pre- 
vailed on  the  king  to  accept  the  offer :  but  before  the  resigna 
tion  was  completed  he  saw  reason  to  withdraw  it,  and,  having 
represented   to  the  king  the  enormous  sums  which  ha<l  been 
raised  during  his  administration,  continued  two  ycara  longer  ii 
office ",     Almost  at  the  same  moment  the  discontent  felt  by  t 
poorer  citieens  of  London  at  the  way  in  which  the  taxes  we 
collected  broke   into  open    revolt.     WUliara   Fit«-Osbert,   « 
was  an  old  crusader  and  apparently  a  hot-headed   politicl 
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took  the  lead  in  thi<  rising.  Tlic  poorer  citizens  complnincd 
thnt  the  wiiule  burtlen  fell  upon  them :  the  tnllagos  were  col- 
lected bj'  poll,  '  per  capitft  ; '  Willinm  insisted  that  they  should 
be  asf!«SBed  in  proportion  to  the  property  of  the  payors.  Un- 
fortanately  for  the  citizeos,  their  leader  by  his  violence  brought 
down  upon  him  the  vengeance  of  the  archbishop,  and,  having 
fallen  a  victim  in  the  strife,  was  regarded  by  the  one  party  aa  n 
fflon  and  by  the  other  as  a  martyr".  We  do  not  leani  that 
the  Tjfindoners  received  any  lienefit  from  the  outbreak.  Tlii< 
monks  of  C'aiiterlmry  however,  who  hated  the  archbishop,  tcx)k 
advantage  of  the  fact  that  the  blood  of  the  rioter  had  been  ahed 
at  the  command  of  the  justiciar  in  their  peculiar  church  of  S. 
Mary  le  Bow,  and  added  a  fresh  accusation  to  the  list  of  charges 
on  account  of  which  Innocent  III  ultimately  ordered  Hubert  to 
resign  his  secular  office.  A  third  scutage  was  levied  in  this 
year.  In  1 197  the  justiciar  issued  an  assize  intended  to  secure 
the  uniformity  of  weights  and  measures  in  all  parts  of  the  king- 
dom. This  proposition  was  unable  to  make  way  against  the 
usages  of  the  nation  :  the  amount  of  traffic  was  not  yet  so  great 
or  80  generally  diffused  as  to  make  it  indispensable,  auil  the 
Boverity  of  some  of  the  penalties  induced  the  judges  to  set  it 
aside  early  in  the  reign  of  John.  But  it  had  considerable  im- 
portance in  itself,  and  formed  the  basis  of  one  of  the  articles  of 
the  Great  Charter'. 

The  history  of  the  next  year,  1198,  furnishes  two  events  of 
great  imiv>rtoncc.  In  a  council  of  the  barons  held  at  Oxford, 
the  archbishop  laid  before  them  a  demand  made  by  the  king 
that  tliey  should  provide  him  a  force  for  his  war  in  Nor- 
mandy; three  hundred  knights  were  to  Iw  furnished,  each  to 
receive  three  English  shillings  every  day  and  to  serve  for  a  year. 

'  Hoveden,  iv.  5  ;  R.  Diceti>,  i.  533  ;  \V.  Newl).  lih.  v.  c.  JO ;  (lervMr, 
ii.  143.  UoveJeu,  nnlrxa  he  ia  fiieakiti);  iniiiically,  Ap(il»u<U  the  coiuloct 
of  William  Fiu-Oshcrt :  Kulfjh  do  I'icct^i,  tlie  dc»ii  of  .S.  Paul's,  who  wu 
an  eYe-witiie»«,  g|>e«ks  of  liim  %a  a  mere  denukgi^^ue.  WilliAm  of  Ncw- 
burgb  givea  »  loni,'  no-MUiit  uf  th--  ..  .,.1^  n,„l  tre»U  him  judicially.  He 
WM  a  di«re)iutaliU*  iiiiin  who,  huv  .•  itbtiiin  the  kiag'i  consent  to 

•  (liece  of  priviito  npile,  nindc  p  ;  ital  out  of  a  re.-\l  griomm-e  of 

""■  is  worked  out  liy  Palgrsve  in  the  |iirface  to 
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There  enii  be  no  doubt  thnt  the  demnnd  waa  unprecedenti 
whether  we  consider  the  grent.ness  of  the  amount^  £16,415. 
the  defmiteDess  of  the  proposition.  But  neither  i>oint  causi 
the  nctual  objection.  The  bishop  of  Lincohi,  Hugh  of  Avaloi 
tlie  Carthusian  friend  of  Homy  II,  dech»red  that  he  would  n^ 
assent  to  the  grant.  In  vain  tlie  archbishop,  and  the  trcoai 
the  bishop  of  London,  pleaded  the  royal  necessities ;  the  iud( 
pendent  prelate  declared  that  the  lands  of  his  church  wei 
Ijound  to  render  military  service  within  England  and  thi 
only :  he  had,  he  Baid,  fought  the  battle  of  his  church  (i 
thirteen  years;  this  impost  he  would  not  pay;  rather  tlian 
80,  he  would  go  Lock  to  his  homo  in  Burgundy.  To  the  arc 
bishop's  fiirtiier  discomfiture,  the  example  of  Hugb  waa  fol 
lowed  by  Bishop  Herl)ert  of  Salisbury,  who  had  had  the  regul 
ministerial  training  and  was  closely  connected  with  the  ruli 
officers  of  the  Exchequer.  The  opposition  was  so  fur  succei 
ful  that  the  archbishop  withdrew  the  proposal,  and  shortly  ivl 
resigned '.  This  event  is  a  landmark  of  constitutional  history 
for  the  second  time  a  constitutional  opposition  to  a  royal 
mand  for  money  is  made,  and  made  successfully.  It  wool 
perhaps  he  too  great  an  anticipation  of  modem  nsagu 
suppose  that  the  resignation  of  the  ministt-r  was  cnu<i«<l  1 
bis  defeat. 

The  other  remarkable  matter  of  tlie  year  is  the  im 
of  a  carucage — a  tax  of  five  shillings  on  each  carucate  or 
dred  acres  of  land.     This  was  the  Danegeld  revived  in  n  n 
and  much  more  stringent  form  ;  and,  in  order  to  can  ^ 
plan,  a  new  survey  on  the  principle  of  Domesday  was  i    , 
Even  from  this  the  justiciar  did  not  shrink.     A  knight  and 
rierk  were  sent  out  into  each  county,  to  report  on  the  3 1  si 
May  on  the  extent,  liability,  and  tenure  of  the  land  to  be  taxed 
these  oflScers  were,  in   conjunction  with  the   bhrnff'  in   eai 
county,  to  call  before  them  the  members  of  the  cou 
the  stewards  of  barons,  lords  uud  bailiffs,  the  reeve  1- 

raen  of  each  township,  whether  free  or  villein,  and  two  knigbts 
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for  eviT^'  buiuIi'tHi :  an  oath  wiis  to  l»e  tukrii  I'roin  »11  imrtic.-, 
that  tbey  would  s{ieuk  the  truth,  luid  doclure  liow  miuiy  ciirii- 
catee^  or  what  wainnge  for  ploughs,  there  were  in  each  townshi|). 
Even  the  words  of  the  Donn-Bdny  i-uitiiiiissiou  wtrt;  n-jx-iitrd. 
The  ncuount  was  registered  iii  four  rolls;  three  kept  by  the 
kiiight,  the  clerk,  and  the  sheriif,  and  one  divided  among  the 
btewaids  of  the  biirons  whobe  iuterehts  it  concerned.  Tlie  money 
was  collected  by  two  knights  and  the  bailiff  of  each  hundred, 
who  accoimted  for  it  to  the  sherifT;  and  the  sheriff  accounted 
for  it  at  the  Exchequer'.  The  imiuiry,  which  so  forcibly  recalls 
that  of  1086,  has  a  significance  which  does  not  belong  to  the 
great  precedent,  unless  we  regard  the  tnachinery  of  the  oath 
taken  by  the  representatives  of  the  to\vTishi[)8  and  hundreds  in 
the  two  commiotiioua  iu  contrary  lights.  It  may  be  questioned 
whetlier  the  jurors  of  1086  or  those  of  1 198  had  greoter  freedom 
luid  resjxjnsibility:  but  we  look  on  the  former  as  pait  of  an  in- 
stitution then  for  the  first  time  adapted  to  the  administ ration 
of  the  English  government ;  whilst  the  latter  appear  as  part  of 
a  system  the  discipUnarj'  force  of  which  had  nearly  com])leted 
its  work  :  the  plan  adopted  iu  the  Assize  of  Anns  and  in  the 
oi-<linance  of  the  Salaxlin  Tithe  is  now  applied  to  the  assessment 
of  real  jiroperty ;  the  principle  of  representation  is  gruduaUy 
enlarging  its  sphere  of  work,  and  the  process  now  used  fur  the 
calculation  will  before  long  be  applied  to  the  granting  of  the 
tax,  and  ultimately  to  the  determination  of  its  exj)enditure. 

This  demand  of  carucage  is  by  no  means  the  laiit  constitu- 
tional act  of  the  reign.  It  is  not  kuoMoi  whether  the  sui-vey 
was  really  carried  into  execution.  The  resignation  of  the  arch- 
bishop took  phice  a  few  weeks  after  the  date  fixed  for  the 
report":  and  the  tax  was  not  collected  without  difficulty.  The 
religious  houses  having  demurred  to  the  payment,  the  king 
directed  a  proclamation  to  be  made  by  which  the  clergy  were 
practically  outlawed  :  if  any  man  injured  a  clerk  or  regular  he 
not  to  be  forced  to  compensate  him ;  but  if  the  clerk  or 
liar  Were  the  aggresuor,  he  mubt  be  brought  to  justice.     Hie 
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(hrout  was  suf&cient  to  bring  the  nioaks  to  sabmusiou,  and  \h»y 
purchased  a  recouciliatioii '. 

Geoffrey  Fitz-Peter,  the  successor  of  Hubert,  wlio  cane  ii 
office  on  the  i  ith  of  July,  1 198,  begsii  liis  career  as  muiut«r 
a  severe  forest  visitation,  in  the  conducting  of  which  be  reinMU 
Iter  of  1198.  and  eular(jed  the  Assize  of  W(X)dstock*.     He  ulao   directed 
new  '  iter '  uf  the  justices  on  nearly  as  lai-go  a  scale  as  that 
ii94\     The  a);cnda  of  this  'iter'  contain  a  direction  for 
eleetiouB  of  the  nominators  of  the  Great  Assize  to  I*  uimlc  l« 
fore  the  justices :  a  proof  that  these  functionaries  were  not  no 
appointed  by  the  sheriffs,   but  elected   by  the  suitors  of 
county  court.     The  Forest  Assize  also  directs  that  the  whoij 
)>ody  of  the  suitors  of  that  assembly  shall  attend  at  tho  aessiun 
of  the  forest  justices  *.     These  two  nteosuri's,  together  with  tl 
severe  treatment  of  the  clergy  just  mentioned,  seeni  to  marl 
the  character  of  the  new  justiciar  as  austere  and  even  oppr 
sivo.    nichard  no  doubt  found  in  him  a  servant  whose  consciend 
was  less  strict  than  Hubert's,  and  whose  position  as  a  laytna 
and  au  earl  was  less  nssailiible  than  that  of  the  archbishop, 
real  imjMrtauce  as  a  public  man  belongs  to  the  next  reign. 

The  laborious  and  quarrelsome  career  of  Richaixl  came  to 
end  in  April,  1199.  His  subjects,  fortunately  for  tLctu£«lre 
Kiw  very  little  of  him  during  the  ten  yeara  of  liifl  roigu.  Tfc 
heard  much  of  bis  exploits,  and  reconciled  themselves  in  tl 
l>est  way  tliey  could  to  his  continual  exactions.  Under  hi 
ministoru  they  had  good  peace,  although  they  paid  for  it  hMAvilji 
l>ut  the  very  means  thut  were  taken  to  tax  them  trained  then 
and  set  tiicm  thinking.  Tlie  minibters  tbeDiaelvet*  recognis 
the  rising  tendency  to  self-guvernmout  in  euch  meusunw 
those  we  hare  descriljcd,  To  lUchard  tho  tendency  would  la 
probably  unintelligible.  He  was  a  brul  king :  his  great 
ploits,  his  militar})-  skill,  his  splendour  and  extrnvugauce, 
poetical  tastes,  his  ndveuturous  spirit,  do  not  serve  to  cloak 
entire  want  of  symputby,  or  even  cunsidemtion,  for  his  |ieopI| 
He  was  no  Knglit^hiuau,  but  it  do<.'8  not  follow  that  he  gnvo 
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HonuiiiKJv.    .iiijuu,  or   AquitAtne   the    love   or   aire   that   he 
Btiicd  to  his  kingdom.     His  ambition  was    tliut  uf  a   mere 
rior :  he  would  fight  for  luijrthiiig  whatever,  but  he  would 
ell  everything  that  waa  worth  fighting  for.     The  glory  that  he 
sought  won  that  uf  victory  rather  than  conquest.     Some  part  of 
reputation  rests  ou  the  possession  of  qualities  which   the 
iiglifh  h»d  uo  opportunity  of  testing :   they  were  proud  of  a 
^ng    whose   exploita   uwiikeued  the   wonder   of  Christendom, 
bey  murmured  against  ministers  whose   mediation   broke  the 
orce  of  an  oppression  which  would   otherwise    have   crushed 
bem.     Otherwise  the  latter  years  of  the  reign  were  years  of 
progress  iu  wealth  and  in  the  comfort  wliich  arises  from  security : 
a  little  I'espit-e  before  the  tyranny  that  was  coming.     The  reign 
of  Richard  is  marked  by  no  outbreak  of  feudal  insubordination  : 
had  tJiero  been  any  such,  the  strength  of  the  administration 
.would  have  been  sufficient  to  crusli  it.     But  the  great  nobles 
rere,  like  the  king  himself,  partly  engaged  abroad;    those  of 
them  who  were  left  at  home  had  learned  the  lesson  of  submis- 
sion ;  they  saw  themselves  surrounded  by  a  new  body  of  equals, 
sprung   from  and  working  with  the   ministerial   families,  and 
bey  were  assimilating  themselves  to  this  new  nobility  in  form- 
Dg   hopes   and   ambitions    more    truly  national.     The    feeling 
Dwards    union    that   was   working    in    society   generally   was 
Secting  the  barons  not  less  than  the  people  whom  they  were 
lead  on  to  liberty. 

151.  The  death  of  Hichord  was  so  sudden,  and  the  order  of 
kingdom  so  complete  at  the  time,  that  John,  who  had  re- 
the  fealty  of  the  barons  by  liis  brother's  order',  might 
have  secured  the  throne  without  difficulty  before  the  country 
aenlly  knew  that  it  wu«  vacant.     Instead  of  doing  this  he 
Jowed  an   interrcgiiuiu   of  six   weeks.     Secure,   as   it    would 
em,  of  England,  he  spent  the  time  iu  taking  possession  of  the 
of  Richard,  and  atttnnpting  to  obtain  the  continontal 
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provinces  on  which  Arthur,  ub  the  son  of  hiit  elder  brother,  had 
a  balf-aokjQowledged  clnim.     Wliilst  he  was  receiving  tb«  mix-\ 
render  of  tlie  castles  of  Aiijou  ami  Maine  and  the  inreatitare  j 
of  the  duchy  of  Normandy,  Archbishop  Hubert  »nd  WilUitra  I 
Marshall  were  douig  their  l)est  to  strengthen   bis  posititm   in 
England '.     John's  six  weeks'  delay  in  Fr«uce  gave  to  the  dii^ ' 
oouteuted  barons  an  opportunity  of  reviewing  their  griovaoce*. 
The  ti-aditional  priucijile,  thnt  when  the  king  dies  the  peace 
dies  with  him,  was  now  in  full  force :  seventy  yeai-a  werw  l« 
elapse  before  it  was  superseded  by  the  doctrine  of  the  imine- 
diute  succession    of  the   heir,  expressed   later    in   the    maxim-j 
that  the  king  never  dies:    now  it   had  time   to  work.     All  I 
who  had  castles  in  their  hands  fortiiied  and  garrisoned  them  ,  I 
and  not  a  few  broke  out  into  open  mpiue  i'mmedintoly  on  heai^ 
ing  of  the  fate  of  Richard '.     The  archbishop  found  it  nu  nuy  . 
task  to  enforce  order,  when  once  tlie  spell  was  broken.     Ilts 
first  measuie  was  to  direct  that  the  oath  of  fealty  and  peace  I 
ebould  l>e  evei-)'wheru  taken  :  the  sheriffs  brought  tt^ther  the  ! 
force  of  the  ehircs  for  tiie  purpose,  and  all  attempts  nt  reeistanoe 
were  put  down,  the  6i>oil  restored,  and  tht  offenders  brought  to 
justice ^     It  was  more  diihcult  to  allay  the  apprehensions  and] 
secure  the  adhesion  of  the  eai'ls  and  other  great  vassals,  vXtoA 
ollbuugh  they  had  acijuieHced  in  Richard's  op)>rcfcHioui*,  were  j 
by  no  means  inclined  to  accept  the  same  treatment  from  Jnhn.i 
He  bad  made  himself  personal  enemies  during  his  short  lonor 
of  power;   some  feared  and  some  di'spised  hira.     The   fcuiUil] 
tpirit  was  not  extinct,  and  every  one  who  had  anything  to  gain  I 
thought  this  a  fair  time  for  the  attempt.     The  king  of  Scota  | 
might  press  his  claim  on  the  uurthern  counties,  the  earl  of 
Chester  might  even  support  the  cause  of  his  stepson  Arthur ; ' 
Roger  de  Lacy  had  hanged  two  knights  for  betraying  Ids  casUeie 
to  John ;    the  earl  of  Hertford  had  claims  on  the  earldom  of  j 
Gloucester,  which   John  held   in   light   of   his  wife ;    tlic   earl 
Ferrers  held  his  earldom  with  no  very  sore  hand.     The  arch- 
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liojj,  actiug  ill  coujunutiou  with  the  jueticiar  niul  Williuui 
shall,  called  together  ut  Northampton  ull  those  of  whom 
any  apprehenaiou  was  entertained,  and  mode  them  the  most 
ample  prumises  on  bi-half  of  John :  not  a  gi-ievante,  public  or 
private,  was  to  remain  without  redress.  Even  the  Scottish 
clauns  should  receive  due  attention;  and,  wherever  a  light  was 
in  danger,  the  king,  as  soon  as  there  should  be  a  king,  woxxld 
confirm  and  enforce  it '.  The  promises  of  the  three  ministers 
were  accepted  as  sufficient  security,  and  all  the  barons,  in- 
cluding Earl  David  of  Huntingdon,  the  brother  of  the  king  of 
Scots,  took  the  required  uaths.  In  the  meanwhile  John,  having 
made  good  his  liold  on  Normandy,  crossed  over  to  England  for 
his  coronation,  whicli  took  place  on  the  feast  of  the  Ascension, 
Slay  27,  1 199. 

The  ceremony  was  performed  with  the  same  pomp  as  had 
Wen  used  for  Ilichard :  tlie  form  of  election  and  the  solemn 
jaromises  of  good  government  were  repeated.  But  a  sjaeech  is 
preserved  by  Matthew  Paris,  which,  whether  or  no  the  words 
are  genuine,  seems  to  show  that  there  was  something  exceptional 
in  the  proceedings ;  some  attempt  on  tlie  archbishop's  part  to 
give  to  the  formality  of  the  election  a  real  validity,  which  perhaps 
might  be  useful  if  the  claims  of  Arthur  should  ever  be  revivetL 
Hubert  declared,  the  liistorian  tells  us,  tliat  the  right  to  reign 
is  conferred  by  the  election  which  the  nation  makes  after  in- 
voking the  grace  of  the  Holy  Ghost:  Saul  and  David  were 
made  kings,  not  because  they  were  of  ixayal  race,  but  the  one 
because  of  his  strength  and  fitness,  the  other  because  of  his 
sanctity  and  humility.  Still,  if  in  the  royal  stock  there  were 
one  of  distinct  pre-eminence,  the  choice  should  full  more  reatlily 
on  him.  Kichard  hud  died  without  on  heir;  the  grace  of  the 
Holy  Ghost  had  I)eeu  asked  for :  in  John  were  unitetl  royal 
blood,  and  the  good  i^ualities  of  prudence  and  energy :  all 
together  then  elected  John.  The  cry  '  Vivut  rex '  wos  the 
answer  of  Uie  a««embled  crowd.  The  archbishop  moreover, 
when  he  received  the  coronutiou  oath,  adjtu'ed  him  on  (iod'B 
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1>eh[vlf  Uiat  he  would  uot  take  the  honour  to  himsolf  vitbont  s  | 
full  purpose  to  keep  his  oath,  and  John  replied  that  by  Ood'ij 
help  in  ffxA  faitli  he  would  keep  zill  that  he  had  swoni '.    LiOcrf 
events  gave  to  hoth  these  declaratious  a  character  which,  in  the 
case   of  ordiuaiy   kings,  they  might  nut  have   IimL     Uat&haw 
Paris  supposes  that  the  aixdibisLop,  wiinied  of  John's  uttar 
fiiithlesaness  and  foreseeing  the  troubles  of  his  reign,  wrished  U 
impress  upon  him  and  upon  the  people  tliat  as  on  elected  king 
he  muBt  do  his  duty  under  pain  of  forfeiture.     But  the  speech 
of  IIul)ert  was  probably  in  itself  nothing  more  than  a  declara- 
tion of  John's  fitness  to  be  elected,  the  recollection  of  whith  J 
would  naturally  iccur  to  those  who  heard  it  when  they  found 
out  how  unfit  he  was  to  reign.     The  enunciation  however  ufl 
the  elective  character  of  the  royal  dignity  La  of  very  ^reat  ha-  ^ 
portance.     The   circumstances  too  of  John's  accession    ircaJl 
forcibly  those   which  attended   that  of  Willinm   Kufue,    when  j 
Loiifranc  strove  in  vain  to  bind  the  conscience  of  the  prince  in  I 
whose  exaltation  he  had  so  hirge  a  share.     In  more  than  une 
respect  Hubert  Walter  played  tlie  part  of  Lanfranc  to  John. 

The  business  of  the  coronation  was  followed  by  the  investi- 
ture of  William  Uarshall  and  GeofTrey  Fitz-Peter  as  earls ' ; 
ceremony  whicli   hnd   been   long  dehiyetl.     The  chaucellursliipl 
was  uiidcrlakcu  by  tlie  ai'chbiahop,  notwithstanding  the  warn- 
ing of  Hugh  Bardulf,  who  told  him  plainly  that  he  was  de- 
rogating from  hia  dignity  and  niuking  a  dangerous  precedent.  J 
Hul»ei*t  prolmbly  saw  tliat  Joliu  would  need  iHith  odvico  and  I 
reHtruiut,  which  no  une  of  inferior  position  or  weaker  chanMSterl 
would  be  able  to  enforce,     llie  justiciar  continuetl  in  oiBce ;  but  I 
moot  of  the  slierifls  were  either  removed  to  other  coujitii'8  or  J 
liiMmissed  ultogetlier.     No  dmrter  of  lilx-riies  \a  known  tu  haml 
Iteen  iMsiicd;    if  any  such    hud  cxi:ited   it  could   scnrcoly  have  I 
failed  to  be  brought  forward  in  the  Btruggle  that  followed.  1 

John  had  no  time  to  lose  in  England  :  he  hurried  to  Notting-l 

'  MatUww  Paris,  ii.  454,  455.  In  tlie  ilwlnrnU'iti  miulc  l>y  Lewia,  •«  ] 
liU  iorivsion  of  KnglMiil  In  iai6,  Itxig  l>cf>iro  M»Ulie«r  I'lkriii  wroW.J 
lliia  ii|%oeb  of  }IulH.Tt  i»  dialinctly  rvfemxl  to  M  afl'ecUng  tbo  olaiin  <f| 
inliuriUno'-     Sec  Foedcn,  i.  140.  I 

'  novoJcn,  iv-  <jo.  I 


xa.] 


Early  acta  of  John. 


555 


ham  to  meet  the  king  of  Scots,  who  did  not  como ;  and  Iheu,  ou 
the  20th  of  Juue,  left  England,  taking  with  him  a  hirge  numlK-r 
of  the  barons  to  proaecute  the  war  in  Normandy  '.  Immediately 
Lon  hia  arrival  he  made  a  truce  with  Philip,  who  for  the  moment 
*m»  supporting  the  claims  of  Artliur  iu  Aujou  and  Maine  :  after 
Christmas  a  treaty  wati  concluded  between  the  two  kings,  and 
>  John  retiimed  to  England  to  raise  money  for  the  purchaee  of 
'peace,  a  sum  of  30,000  marks.  He  stayed  iu  the  kingdom  from 
the  27th  of  February  to  the  28th  of  April,  1200,  and  took  a 
carucage  of  three  shillings  ou  the  hide  ;  a  scutage  of  two  marks 
had  just  been  taken  on  account  uf  the  expedition  to  Normandy. 
Both  these  exactions  were  in  excess  of  the  usual  rate  *,  and  the 
chroniclers  furnish  us  with  no  further  evidence  of  the  way  in 
which  tlicy  were  imposed  and  levied,  than  that  the  king  demanded 
the  aid,  and  an  edict  went  forth  from  the  justices  that  it  should 
be  paid ;  a  grant  of  a  fortieth  of  moveables  for  the  Crusade  was 
obtained  in  the  following  year  by  letters  addressed  by  the  king 
to  tl>e  barons  and  by  the  justiciar  to  the  sherifls*.  After  a  second 
vain  attempt  to  secure  the  homage  of  the  king  of  Scots,  John  again 
sailed  for  France,  where  he  remained  until  September ;  employed, 
after  the  conclusion  of  the  peace  iu  May,  chiefly  in  divorcing 
liis  wife,  Uawisia  of  Gloucester,  and  marrying  Isabella  of  An- 
goul6me, — acts  which  caused  in  England  tlie  alienation  of  the 
whole  of  the  Gloucester  influence  from  the  king,  and  in  France 
the  active  oud  malicious  hostility  of  the  bouse  of  Lusignan,  to 
whaso  head  IsaWlla  had  been  bet»-otlied.  The  month  atYer  bis 
return  John  and  Wxs  wife  were  cniwned  ut  Weatminster ' ;  the 
fealty  uf  the  king  of  >>i-oti<  wax  finally  received  in  a  great  council 
of  bisliops  and  buruiis  uf  the  two  kingdoms,  and  the  court  made 
a  progress  through  the  north*.  At  Eiiatcr,  1201,  the  coitirmlion 
ceremonial  was  again  performed  at  Canterbury  * ;  and  the  state 
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'  Diid.  139.  R  C<>au«>liiile  ««ye  uir.re  porticuliu-ly  lli»t  tbc  kinp  wore 
Uh  cmwn,  but  llic  (|iicrii  wa«  (X'tinec-ratcd ;  |>.  loj.  It.  I>icetu  mjrs,  '  ipeo 
rex  eiidrm  •lie  |>ftrit<;r  ci>r<>n»tn»  »tt  ;■  ii.  170. 

'   Hiivinlcll.  iv.  140  ■>(. 

•  lliitl.  i6a     1(.  bicetv,  iL  171:  '  ianincla  uohiepi*copl' 


55<5 


CoHtt-ilut tonal  Ilutofy. 


^Sm 


For«l(n 


tan  In 

uoswiUi 
Fiwws. 
John  go«A 
l«  Xnr- 

1301, 

riiiii|i  hi 

1303  tici'lure* 
UiAt  he  liiu 
ful'f cited  lil> 
flail. 


Attliut 
aipturod. 


■I'.lm  > 
cvound  liuiu 
oindvmnud 
to  furfolluic. 


LOMMf 

Xomiandj', 


uf  peace  and  or<!er  which  Imtl  lasted  for  two  ycnra  Iw^nn 
iiiiinediattly  afterwards  to  break  tip.     'Die   mnaiiider  of  the  ' 
Iiistory  of  the  reign  inay  be  brietly  exutiilued  under  tbe  ihrec_ 
Leads  of  foreign  affair^  tlie  great  ecclesiustical  quarrel,  and  \ 
struggle  wliich  led  to  tbe  gi-antiug  of  Magna  Cartji. 

152.  John  possc:9Bed  in  his  mother,  Queen  Eleanor,  who  ' 
now  nearly  eighty,  a  countiellor  of  much  experience  in  con 
tineutal  ])olitics,  of  great  euei-gy  and  devoted  faithfulueis. 
long  as  she  lived  his  fortunes  in  France  were  not  hopeless ;  rIi^ 
liad  herself  headed  an  army  Bgaijibt  Ai-thur,  and  hor  last  publj 
act  wiis  to  ietch  her  granddaughter,  Blanche  of  Castille,  frod 
Spain,  in  order  to  strengthen  the  new  alliance  between  rhilij 
and  John  by  a  royal  marriage.  Unfortunately  tiie  peace 
made  was  very  sliortlived  j  quarrels  on  the  Normau  front 
called  John  from  England  in  June,  laoi,  and  he  did  not  retur 
until  the  iuheritance  of  his  fathei-s  had  passed  away  from  biifl 
Elarly  In  1202  Philip,  having  obtained  u  respite  from  bin  mat 
monial  troubles,  a))d  found  time  to  listen  to  Uie  complaints 
Hugh  of  Lusignau,  Bummoncd  John  to  trial  after  East«r  at  J 
Paris  for  oppi  easing  the  barons  of  Poictou '.  John  refused 
attend,  and  was  declared  to  have  forfi-ited  his  fiefs  as  a  conta-> 
mocioua  vassal'.  Arthur,  taking  ndvonrac;c  of  the  eunfusion,] 
lui&cd  a  force  and  besieged  his  grandmother  in  the  oistlr 
Mirabel,  where  he  was  captured  hy  John ;  and,  after  son 
mysterious  transactions,  he  disappeuivd  finally  on  the  jnl 
April,  1203.  Philip,  who  believed  with  the  rest  of  the  world  tl 
John  had  murdered  liim,  6ummone<l  him  again  to  be  tried 
the  accusation  made  by  the  barons  of  Brittany''.  Again  Johij 
was  contumacious,  and  this  time  Philip  himseli  undertook 
enforce  the  sentence  of  the  court.  City  after  citjr.  castle  sf 
castle,  fell  before  him.     The  Normau  barons  were  unwilling  1 

'  lUgvrd  (BoiiquH,  xvii.  54) ;  ft     '  '     "' 
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Rftht  the  Ixxttlos  of  ft  king  wbo  wasted  his  opportnnitieg  ruid 
wuuld  scarcely  strike  a  blow  for  himself.  In  November,  1203, 
John  returned  to  England  and  left  Nonnnndy  to  its  fnfu ' ;  lie 
distrusted  the  barons,  and  they  distrusted  him.  In  the  follow- 
ing spring  both  Normandy  and  Anjou  were  lost ;  John  pre- 
tending to  raise  an  army  in  England,  and  selling  to  the  barong 
his  licence  to  absent  themselves,  or  exacting  scntages  on  thi» 
pretence  that  they  had  deserted  him.  Eleanor  died  on  the  1st 
of  April,  1 204  ' ;  and  the  month  of  July  saw  Philip  supreme  in 
the  whole  of  Normandy,  Maine,  Anjou,  and  Tourainc.  John 
never  again  set  foot  in  Normandy  :  in  1 205  he  raised  an  army, 
but  dismissed  it.  In  1206'  he  made  an  attempt  to  recover 
Poicton,  where  he  still  hod  some  ground,  but  was  obliged  to 
purchase  a  truce  of  two  years  by  surrendering'  his  last  hold  on 
the  Norman  and  Angevin  inheritance.  In  12 14  again,  after 
hL«  quarrel  with  the  Church  was  settled,  he  made  an  expensive 
and  fruitless  expedition  to  Guienne,  which  likewise  ended  in  a 
truce. 

Noimandy  was  at  last  sepamted  from  England ;  the  prophecy 
of  Morliu  was  fulfilled,  the  sword  of  the  duchy  was  separated 
from  the  sceptre  of  the  kingdom*.  Tlie  Norman  barons  had 
hnd  no  choice  but  between  John  and  Philip.  For  the  first  time 
since  the  Conquest  there  was  no  competitor  for  their  allegiance, 
no  son,  brother,  or  more  distant  kinsman.  John  could  neither 
rule  nor  defend  them.  Bishops  und  barons  alike  welcomed  or 
speedily  accepted  their  new  lord.  The  families  that  had  estates 
on  both  sides  of  the  Chaimel  divided  into  two  branches,  each  of 
which  made  t«rms  for  itself;  or,  having  balanced  their  interests 
iu  the  two  kingdoms,  throw  in  their  lot  with  one  or  other,  .ind 
renounced  what  they  could  not  save.  Almost  immediately 
Normandy  settles  down  into  a  quiet  province  of  France:  a 
province  which  Philip  was  willing  to  govern  liy  Norman  law, 
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'  M.  Purl*,  ii.  483.  '  Ann.  Waverley,  A.n.  1 104. 

•  M.  Piu-i«,  ii.  494 ;  Fitetler*.  I.  95. 

*  'Gladiiia  a  K«|itni  M-pw-ittiifi  est;'  R.  On|g^luUe,  p.  I4A.  An  illn«- 
tr»tion  of  the  procc^  of  t^panitinn  mny  )h^  found  m  early  iw  1 199,  when 
the  earU  of  Peinlirokc  uml  Clare  <1ivMcJ  the  Giffard  MtAtoR,  the  former 
laking  the  '  etnecia  el  eajiut '  iu  Normandy,  the  \tttrr  in  England. 
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and  to  indalge  in  such  free  cuBtoms  aa  the  Nonraun 
cliullenge  as  their  own.     For  England  the  result  of  the  aefutt- 
tipn   was   more   important   still.     Even    within    the    reign 
■Tjbhn  it  became  clear  that  the  release  of  the  harona  from 
flbnnexion  with  the  Continent  was  all  that  wb3  wanted  to  mak 

Jiiein  Englishmen.     With  the  last  vestiges  of  the  Nornwn  n»^n 
eritance  vanished  the  last  idea  of  making  Englnnd  n  fea<U 
kingdom.     Tlie  Great   Cliarter  was    won   hy   men    who 
maintaining,  not  the  cause  of  n  class,  as  had  l>eeii  the  ciuie  ii| 
every  civil  war  since  1070,  bat  the  caoM  of  a  nation.     Fr«Kl 
the  year  1203  the  king  stood  before  the  English  people 
face;  over  them  alone  he  could  tyrannise,  none  but  they^ 
amenable  to  his  exactions :  and  he  stood  alone  againgt  tlie 
no  longer  the  lord  of  half  of  Fmnce,  or  of  a  host  of  str 
knights  who  would   share  with    him  the  spoils   of  Englimiij 
The  royal  power  and  the  royal  dignity  that  IumI  towered  t^'i 
haughtily  over  the  land  in  the  last  two  reigns  was  subjecte 
to  a  searching  examination :  the  quarrels  of  the  next  few  }-ea 
revealed  all  the  weakness  of  the  cause  which  had  lately  been' 
BO  strong,  and  the  strength  of  the  nation  which  had  bo  lately  | 
been  well  contented  to  snstAin  tlie  strength  of  its  oppressor. 

1 53.  As  the  death  of  Eleanor  marks  the  collapse  of  John'tf  I 
continental  power  and  the  end  of  the  dynastic  system  of  ih*! 
Conqueror,  that  of  Hubert  Walter  marks  the  termination  of  J 
the  alliance  between  the  king  and  the  clergy  which  had  l*cn  I 
cemented  by  Lanfranc  and  had  not  lieen  completely  broken 
by  the  quarrel  of  Anselui,  or  even  by  that  of  Bocket.  TTuij 
archbialiop  died  in  July,  1205;  John  lost  liis  wisest  advia 
by  ku  event  which  itself  launched  him  in  circumstances  requir 
iufi  tke  moet  prudent  rouns<-l.  Engaged  in  a  qnarrel  fron 
vhMi  «  little  circnm8]>ection  would  have  saved  him,  he  eho 
%D  «al(r  the  lists  agninut  Innocent  I II ;  matching  his  own  Io« 
at  tfocn  against  the  consummate  diplomacy  of  Ibd 
i\g  statvsmaimhip  of  the  grcat«8t  of .  all  thel 
...  .a9  aUenipt  to  place  a  creature  of  his 
4  CVnlvrbnry,  and  unwilling  to  agree  in 
1^1  had  Itimself  made  impfratire,  be  refa 
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to  receive  the  newly-consecrated  nrclibighop,  and  exposed  the 
country  to  tlie  shnme  and  horroi-s  of  un  interdict. 

Not  to  dwell  in  this  place  on  the  important  question  of  the 
bearing  of  this  quarrel  on  the  historj-  of  the  Church,  it  may  be 
sufficient  to  mark  the  epochs  of  the  struggle,  during  the  whole 
of  which  John  continued  in  the  British  islands.  Hubert  Walter 
died  on  the  12th  of  July,  1205;  the  appeals  of  the  monks  of 
Canterbury  and  of  the  suffragan  bishops,  with  an  application 
from  John  for  the  confirmation  of  his  nominee,  were  carried  to 
Rome  Ijefore  Christmas.  The  pope  decided  against  all  the 
claims  in  December,  1 206,  and,  taking  advantage  of  the  presence 
of  the  monks  with  letters  of  authorisation  from  John,  prevailed 
on  them  to  elect  Stephen  Laugton.  John  refused  the  royal 
assent,  and  Tnnocent  chose  to  regard  it  as  dispensable.  In 
Jane,  1307,  he  consecrated  the  new  archbishop.  John  perse- 
vered in  his  refusal  to  receive  Langton ;  the  kingdom  was 
placed  under  interdict  on  the  23rd  of  March,  1208;  and  in 
1209  the  king  was  declared  excommunicate.  Year  after  year 
the  pope  attempted  to  renew  negotiations,  but  each  year  the 
attempt  failed.  The  king  seized  the  estates  of  the  clergy,  and 
many  of  the  bishops  fled  from  the  kingdom'.  Tlie  large 
revenues  thus  made  available  were  used  by  John  in  making 
enormous  military  preparations:  he  made  expeditions  to  Wales 
and  Ireland,  and  grew  richer  and  stronger  as  he  grew  more 
contumacious.  In  1 2 1 1  the  pope,  by  the  month  of  his  envoys 
Paiidulf  and  Durand,  declared  that  unless  the  king  would  sub- 
mit he  wo«ild  issue  a  bull  absolving  his  subjects  from  their 
allegiance,  would  depose  him  from  his  throne,  and  commit  the 
execution  of  the  mandate  to  Philip  of  France.  The  news  of 
this  determination  brought  into  action  a  widely-spread  feeling 
of  disaffection  which,  if  it  existed  before,  had  not  yet  found  vent. 
The  barons  hud  sat  still  whilst  the  bishops  were  plundered. 
Some  of  the  ministers,  if  not  all,  sympatliised  with  John,  and 
made  their  profit  out  of  the  sjKjil.  But  the  great  majority  of 
the  people,  noble  as  well  an  simple,  watched  in  anxious  suspense 
for  the  event  of  tlic  struggle. 

'  \V»lt«r  of  Coventry,  ii.  (iref.  [ip,  Uv-Ux. 
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John  however  had  iniide  private  enemios  as  well  as  pab 
oiifto;  be  trusted  no  man,  and  no  mnn  tnistcd  hini.  Th*  Ihr 
of  deix>sition  aroused  all  his  feiirs,  and  be  l>etni)'e<l  hia  ap 
prehensions  in  the  way  usual  with  tyrants.  The  princes  of 
Wales  had  just  concluded  a  peace  witli  him  ;  they  were  tb«  fir»i 
to  take  advantage  of  the  papal  threat,  and  renewed  the  war. 
John  hanged  their  hostages  and  summoned  an  anny  for  «  freah 
invasion  of  their  country ;  the  aiiny  assembled,  but  John,  • 
of  the  existence  of  a  conspiracy,  did  not  venture  to  lead  it  in 
Wales.  In  panic  fear  ho  dismissed  hia  host,  and  shut  hio 
np  in  Nottingham  Castle.  Gathering  courage  after  a  fortaightlj 
seclusion  he  arrested  eome  of  the  barons,  whom  he  snspected  i 
so  much  of  conspiring  as  of  having  power  to  ii^jnre  him, 
seized  their  castles'.  This  proceeding  alamiod  the  f 
who  had  really  entertained  designs  against  him.  1- 
Vesci  and  Robert  Fiti- Walter,  the  chiofii  of  the  party,  flod 
France.  The  king  next  tne<l  to  propitiate  the  people :  be 
mitted  the  fines  which  had  been  exacted  during  a  recent  visit 
tion  of  the  forests ;  ho  abolished  some  vexatious  customs  whlc 
pievailed  in  the  jwrts ;  and  took  other  measures  for  tlie  pji 
sei-vfttion  of  peace'.  He  then  compelled  those  binbopN  who  st 
remained  in  England  to  acknowledge  by  letter  that  the  soma  of 
money  which  he  hod  exacted  from  them  since  the  l)egiiiniiif; 
tbe  reign  had  been  paid  by  tbeui  as  their  own  free  gift.  In  tt 
meantime  he  was  negotiating  continually  with  the  pope;  and 
Philip  of  France  was  collecting  bis  forces  for  an  invasion. 

The  spring  of  1213  saw  the  close  of  this  part  of  the  atmggle. 
John  had  every  reason  to  fear  the  strength  of  PhiUp,  and 
reason  whatever  to  trust  in  the  attachment  of  his  jjcople. 


'  Walt.  Cov.  ii.  107 ;  M.  Paris,  ii.  J34. 

*  'Niun  cum  novia  exactionibu*  foretiani  totun  fere  AuL'liitm  pliiritiniii 
vczouent,  rex  >ort«m  miseratus  aMictorum  ata  ntimloo  t 
et  fnreiiUuioniin  capitiuieoa  jurare  compulit  ut  eA  tantii: 
in  <liebiu  pnlris  siii  fxigere  conauevertint.     Alioi  etUui  4111 
vuidonun  ptirtiuim  plDriiuai  turn  civibus  tnm  pere^ni*  ct  1. 
intulemnt    molustiiw,    tt   ni>Ta«   adinrenemit    uia^'    "  ' 

nuiK-iilutiiine  onuipe^tniiU,  et  ni>va«  rxiM'lionc*  romUi^ 

pri'piliuii  vxtititism),  et  ]«ri)i  provuiorii,  qtuiutujii   .<  :    ,  

ntia  aedaliia  exitltiaw  ;    Walt.  Cov,  ii.  107 ;  M.  TaiM  U.  {37. 
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Bpite  of  his  uwu  Houfliiig  disrcgiinl  of  religiuu,  liu  treiublc-d  ut 
the  {mpnl  cxcominiiiiiaitJon,  the  diru  effects  uf  which  he  .'•nw  in 
thi'  (lownfidl  urhi»  iiu]ilifW  tho  Eiujx'i-ur  Otto;  hut  iiIhjvl-  nil  he 
dreuiled  the  fuifilmeut  of  the  prophecy  of  Peter  of  Wukcfiohl, 
Ihiit  1)11  the  appronchiiig  feo^i  uf  the  Asceusioii  he  should  he  no 
Kuiniir  king ',  lu  iibject  iilarui  ho  suriendered  every  {)oiut  for 
which  be  had  beeu  otruggling.  He  made  hiii  Mubmisaiou  to  the 
pope,  accepted  Laiigton  as  arclibisliop,  undertook  to  repay  the 
uioncy  exacted  from  the  churcheti,  and,  as  a  crowning  humilia- 
tion, BurreDdei<ed  hJ8  kingdom  to  the  see  of  Rome,  receiving  it 
again  as  a  pa])al  vaB»al  gubject  to  tribute,  and  swearing  fealty 
and  proniisiug  liege  homage  to  the  pope.  The  pacification  was 
urruuged  on  the  1,5th  uf  May.  For  a  moment  it  was  accepted 
us  a  solution  uf  all  difficulties':  no  one  seemed  to  sec  that  it 
creiito<l  a  new  uue  which  was  greater  thou  all  and  comprehended 
all  thut  liad  preceded  it :  but  it  wuh  only  far  a  moment;  liefore 
the  first  measure.s  ])rclimiimry  to  the  execution  of  the  treaty 
were  taken,  a  new  and  still  more  furmidablc  question  arose, 
from  the  determination  of  the  barons  not  to  obey  John's  com- 
mand to  serve  in  France. 

134.  The  attitude  of  the  barons  had  been  more  or  less 
llireateuing  aiuce  the  beginning  of  the  reign :  they  had  indeed 
acquiesced  in  the  plunder  of  tlie  churches,  partly  because  they 
saw  in  it  one  way  of  diverting  the  king's  oppressive  policy  from 
tbemsclves.  The  moment  the  ecclesiastical  difficulty  wojj  over- 
cume,  the  question  of  their  rights  and  of  the  king's  infringement 
of  them  emerged.  We  have  seen  that  their  adhesion  to  John  at 
his  accession  had  Ijeeu  purchased  by  a  i>romihe  that  he  would 
do  them  justice:  they  had  claimed  the  fulfilment  of  the  promise 
in  1201,  when,  on  their  refusal  to  go  to  Normandy  until  they 
Were  sati-sfled,  Johu  seized  their  castles  and  demanded  their 
nous  us  hostages'.  Bince  then  their  grounds  of  complaint  had 
been  accumulating.  They  had  been  shamelessly  bixed :  the 
carucage  had  beeu  in  Jolm's  first  year  raised  from  two  to  three 
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'  Wat.  Oov.  il.  108  ;  M.  I'ari»,  U.  535.  541.  547. 
■  W»H.  Cor.  il.  iio,  jl  I  ;  M.  I'srin,  U.  539  (4. 
'  Uovwlcn,  iv.  1 61. 
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I  shilluigs  on  the  carucate :    the  acutage  I'roui  a  {Miund  to  t^ 
marks  on  the  kniglit'H  fee:   year  niter  year  the  scutx^  bad 
Ijeen  taken  us  a  matter  of  course,  and  when  Oeoffrey  of  York 
hud  raised  his  voice  aguiust  the  ijupobitiou  of  the  carucag^  be 
had  been  Kumuiarily  Bileuced'.     lu  1303  the  king  h«d  exHcted^ 
u  seventh  of  the  moveable  property  of  his  barons';  in  1104  he 
had  taken  au  aid  from  the  knights':  in  1307  a,  thirtecuth  uf] 
moveables   from  the  whole   country.     In   this   la^it  cose  Arch- 
bishop Geoffrey  of  York,  following  the  examjde  of  S.  Thuauu " 
and  S.  Hugh,  i-esisted  the  demand  wlieu  it  was  laid  before  the 
council ;  the  clergy  refused  to  give,  but  the  king  exacted  th«J 
tax  not  withbtanding,  and  sent  their  champion  into  exile  *,     Agiiio  I 
and  again  he  had  demanded  the  military  service  of  the  Inrooi,  j 
and  each  time  he  had  shown  his  distrust  and  cowardice.     In 
tzoi  the  forces  assembled  at  Portsmouth  were  allowed  lu  re- 
turn homo  on  payment  of  money  to  the  king';  in  1203  uid 
1 203,  when  they  reached  Normandy,  they  found  the  king  ud- 
williiig  to  fight,  and  having  returned  home  in  dieguat  found 
themselves  obliged  to    redeem    their   desertion   by    enunoou* 
fines'.     In  1205,  xuider  alarm  of  invasion,  he  collected  a  great  1 
force;  insisted  on  new  oaths  of  fealty  being  taken  by  the  whole 
nation,  and  in   preparation  for  national   defence   ordered   on  j 
elaborate  new  organisation  to  be  created  for  the  levying  of  tbo 
old  armed  militia.     He  himself  was  oblige«i  at  Oxford  to  ifwear 
to  observe  the  rights  of  the  kingdom  \     But  notwithstanding  I 
this  show  of  earnestness,  when  he  had  brought  hia  groat  boat  I 
together  at  Portsmoutli,  and   had   even  pretended  to  sail   for  j 
France,  ho  had  gone  no  fai'ther  than  Wareham.  and  ou  hisl 
return  had   accepted   money  and   dismitiHed    the    army  *.     Thr 
barons  were  not  without  the  militnr}-  pride  natural  to  a  war- 
like race ;  they  despised  the  king  who  dared  not  lead  thom ; 
they  hated  hiia  for  his  mistrust  of  them ;   they  looked  with 


'  lloveilcii,  \v.  I  ^o. 

'  M.  Pun.,  «.  483.  "  IliuL  U.  484. 

*  Itiiil.  ii.  ^11  ;  Ann.  \V*r«rle;,  |>.  ijS. 

'  HovcJto,  iv.  |6.^  •  •  M.  P»rim  U.  48*- 

'  fJorrwc,  dmU  Iloifuiii,  0pp.  i|.  o7.     8««  l>olvw,  oip.  »iil.  f  i6». 

'  M.  I'ariii,  U.  4SK). 
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dingU8t  on  the  mean  trickery  1»y  wliich  he  qualifioil  his  capri- 
cious deHi»oli»ui.      But  they  euduit?il  it  oil. 

Geoffrey  Fitz-Peter,  the  earl  of  Essex,  had  cuntinuetl  to  be 
Jului's  justiciar  ever  since  his  accession.  He  whs  a  man  trained 
iti  the  school  of  Henry  II  under  Glanvill  and  Hubert  Walter, 
and  had  attained  his  earldom  partly  by  a  fortunate  marriage 
Mid  iiartly  by  making  the  best  of  his  opportunities  n»  one  of 
the  king's  counsellors '.  He  had  shown  the  qualities  necessary 
to  the  minister  of  such  a  king,  had  worked  out  his  master's 
plans,  and  olluwed  the  unpopularity  which  they  involved  to  faU 
U}x)u  his  own  head.  It  must  be  said  iu  e.xcuse  for  him,  as  for 
Hul)ert  Walter,  that  ho  probalily  retained  his  position  parth' 
from  a  feeling  that,  if  he  resigned  it,  it  would  fall  into  worse 
liands.  Both  ministers  were  hated  by  the  king,  who  felt  that 
they  restrained  him ;  yet  both  were  indispensable.  Hubert 
had  governed  both  the  Church  and  the  nation,  Geoffrey  gov- 
erned the  nation  and  allowed  the  king  to  ruin  the  Church.  He 
had  won  by  age  and  ability  a  commanding  jmsition  even 
amongst  those  who  were  at  first  inclined  to  regard  him  as  an 
upstart*;  and  tlie  extent  of  his  iutluence  must  he  calculated 
from  the  permanent  breach  which  followed  his  death. 

To  return  however  to  the  events  of  the  year  1213.  The 
submission  of  the  king  to  the  pope  had  been  accomplished  ;  the 
Cital  anniversary  had  passed  over,  and  John  was  still  a  king : 
Peter  of  Wakefield  whs  hanged.  It  was  time  to  reply  to  the 
threats  of  Philip ;  and  this  could  not  be  done  better  than  by  an 
expedition  to  France.  John,  elated  by  the  naval  victory  at 
Damme,  proposed  it  to  the  Imrons ;  they  alleged  that  he  was 
still  excommunicate,  and  refused  tu  follow  him '.     Tbi^  plea  was 
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'  Hoveden,  iii.  pref.  pp.  xlviii,  xlix  ;  \V.  Cov.  ii.  prel.  m,  Jxii. 

'  M,  Parit,  ii.  558  :  *  Er»t  autem  fimii^iiiina  r^^iii  column*,  utpiite  vir 
generosun,  legiuu  peritns,  tbeMaris,  reilitibiM  et  oiunibus  bonis  iiutaoratiu, 
omoibtu  AngluM  mtgnatihni  Ban^ine  vel  iuiiicitu  confoealentiu,  andc 
rex  i|Mum  prae  onmibtu  murtalibiu  eiuc  dUectione  fonutdabat,  ip*e  naiiii 
lor*  n-giii  gub«mahat.' 

'  M.  Paria,  ii.  549.  Ralph  at  CoggaAoAc  and  the  munk  of  Bamwul], 
copied  by  Waller  of  Coventry  (ii.  J^3^,  giv»  oilier  reaoons  for  the  reruiutl 
of  tlio  baroni ;  tbe  literal  t«nD>  of  their  troiire,  their  exhaimtion  aft^r 
Ouu    lc>ii^>   luarch,   aiul   their    poverty.      '  Darone*    Northanhuinbnmwi 
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Boon  Bet  aside  :  the  archbishop  landed  on  tlie  1 6th  of  July,  aiid 
absolved  the  king  nt  Winchester,  exacting  from  hint  an  express 
renew-al  of  his  ooroiiation  oath  and  a  promise  to  abolish  all  evil 
customs  '.  Ajjaiii  thf  king  laid  his  proposals  liefore  the  barons, 
and  again  lie  wnji  met  by  a  refusal  :  tlus  time  the  northern 
bnrouH  declwed  that  their  tenure  did  not  compel  them  to  serve 
abroad  and  that  they  would  not  follow  the  king".  It  was  the 
same  ground  which  had  been  taken  up  by  S.  Hugh  in  1198,  and, 
ulthuugh  deficient  in  historical  proof,  was  in  accordance  both 
with  equity  and  with  the  altered  state  of  things.  It  might  be 
fair  enough,  when  John  was  duke  of  Normandy,  for  his  English 
barons  to  maintain  him  by  arms  io  his  existing  rights ;  but 
when  Normandy  was  lost,  and  lost  by  his  fault,  it  by  no  moans 
followed  that  they  Bhould  engage  in  war  to  recover  it.  Whether 
he  had  a  right  to  take  them  to  Poictou  was  more  than  doubtful. 
The  northern  Imrons  who  alleged  tliis  plea  were  for  the  most 
part  mendnTs  of  that  second  aristocracy  which  had  grown  up  on 
tlie  ruiiis  of  the  Conquest  families  and  had  no  stake  in  Normandy. 
They  liad  been  trained  under  the  eye  of  Glauvill  and  Richard  de 
Lucy ;  had  been  uniformly  faithful  to  the  king  against  the 
greater  feudatories;  had  manfully  discharged  their  duties  Lu  the 
defence  against  the  Scots ;  and  had  already  begun  to  show  that 
propension  towai-ds  jKjlitical  liberty  and  self-government  which 
marks  them  during  later  hiatoi-y  ;  for  they  were  the  forefathers 
of  that  giciit  noriJi  country  party  whieh  fought  the  battle  of  the 
constitution  during  Uie  fourteenth  and  fifteenth  centuries.     Iii- 
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invitnvit  ut  Beoum  tnuufreUirent :  at  illi  pari  onimo  eademque  Bententik 
coDtradixerunt  asBerenU-i  nun  in  hoc  ei  ubnoxiog  esse  leeuntlum  munuk 
tomrnm  miaruni,  8etl  et  in  cxfwditionibua  Anglicanii  M  niniia  exbaiuUNi 
et  vehcinuiiter  exteniinto!! ; '  K.  CVigijeiilialc,  p.  167.  '  Qui[i]>e  qui  li>ii}pk 
expeditione  vexnti  nou  facile  puBsent  taiituio  opus  exbauatin  aggnxli  ci»- 
tureliiis;'  W.  t'liv.  ii.  31  ]. 

'  M.  I'nrifi,  ii.  550:  '  Jurnvil  rex,  tnclia  (acrosanctii  evangeliis,  ()uo<l 
Banotam  evcle«iain  ejuw^ne  nrdinatu*  ililigeret,  dcfendcret  ct  ■iianntcneret  I 
contra  omues  advuraarios  buom  pro  pusso  tun,  quudqne  bona*  leges  ante- 
oeaaorum  nuoram  et  praecipue  legeii  Edwardi  regia  revocaret,  et  iniqnaa  ' 
destrueret,  et  onineB   homines   buos  secundum  jusla  curiae  suae  judicia 
judicaret,  quodque  Bingnlis  rodderet  juni  sua.' 

'  M.  Paris,  ii.  J51,  refers  to  this  8ccund  application  the  excuse  of  jioTerty 
alIej;od  by  the  bornua :  and  no  doubt  the  reaxuns  mentioned  by  Ralph  and 
Walter  belong  to  this  juncture  •,  ntu  above,  p.  5G3,  note  3. 
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diininiii  at  tiirir  attitniJe  of  rpsistniice,  J()hii  prcpftre<l  to  take  J"!'"  ?««• 
h'lH  usual  jirompt  vengeance.     Ho  marched  rapidly  northwards :  n..rth,  An| 
at  Northampton  the  archbishop  overtook  him  and  prevailed  on  is,  mj. 
him  to  promise  a  legal  and  judicial   invcstif^ation  before  pi-o- 
ci'i'dinR    to   extremities'.     John    however  went   on    his  way; 
advanced  to  Durham  by  way  of  a  demonstration,  but  returned 
without  doing  anything,  in  lus  great,  haste  as  he  had  gone '.     Un  ii"  <)«■« 
10  .■^rd  of  OctolxT  he  completed  his  transactionH  with  the  pojR>  the  i^bi.4 
ly  doing  homage  to  the  legato  Nicolas  at  London*. 

Whilut  .lohn  was  thus  employed,  a  series  of  very  important  A»Miiii\.i!r  1 
TneotingB  had  been  held  by  the  justiciar  niid  archbishop.     In  jiagwi  4, 
order  to  ascertain  the  amount  due  by  way  of  restitution  to  the 
])luiidered  bishops,  a  general  assembly  was  called  at  S.  Alban's  1 
on  the  4th  of  August,  which  was  attended  not  only  by  the  J 
bii<hopB  and  barons,  but  by  a  body  of  i-eprescntatives  from  tlie 
J  towns^hips  on  the  royal  demesne,  each  of  which  sent  its  reeve 
liutd  four  legal  men.     In  this  council,  for  such  is  the  name  given 
it   by  the  hi.«t<jrians *,  a   much  wider  range   of  subjects  was 
discussed  than  the  assessment  of  the  losses  of  the  Churi.-)i.     Tlio  inwWnh 
justiciar  laid  before  the  whole  body  the  king's  recent  promise  of  itfnr.T  1  < 
^good  government,  ho    issued   an   edict  forbidding   the   illegal 
exactions,  and  i-eferred  to  the  laws  of  Henry  I  as  the  stiimlard 
of  the  good  customs  which  were  to  be  restored'.     This  is  the 


'  W.  Cov.  ii.  aij  ;  M.  Pftrin.  li.  J51.     ItAlph  of  Coggentiale,  p.  167,  sayii 

liat  the  lung  va»  |ircvailod  on  to  rrnew  hit  iiromue-*  to  the  nnrthcm 

ona:  'Nortliftiihuiiibrc-DJM.it  rei>i  coiicortlantiir,  nievliantibus  Icj^ikto,  archi- 

kcpiiMwpo  CantuarioTiiri   et   iiliU    '•pi«co|>i«    et   baronibm,   ea   con.litione  lit 

rliceat  cu  gaudere  aUvia  litiertntibux.'     But  he  place*  the  agrfenieiit  after 

|lhe  arrival  of  Cardinal  NicMlas. 

'  See  Sir  T.  1).  Hardy'a  Itinerary  of  John,  in  the  Intnxlaotion  tn  tha 
'  fint  volume  of  the  Patent  Roll*. 

'  \V.  Cov.  ii.  214;  M.  Parih.ii.  570. 

*  M.  Paris,  ii.  sjo :  '  In  crantino  (>c.  May  i6">  nntem  mUit  rex  littenu 

fc«U  mnnea  vioeooniitM  regni  Angliae  pre<?cipiena  ut  de  aingali.4  dominiooriini 

unruin  villie  <]iiatii<'r  1t~;ale8  hominrs  eiim  praeposito  apii<I  Snnctuin  .Mba- 

inum  pridie  nunaa  Augiisti  fiicen>nt  couvenirc.  .  .  .  Interriifrnnt  hnic  con- 

kcaliu  apud  .Sanctnin  Albnnum  Galfridna  filiiia  Petri  et  ejuKxipua  \Vint<mienaia 

Diiin  arcliiepiwiipo  ft  episcopin  et  niatr7i:ii  '  I' 

'  Ibid.  ii.  c,^i  ;  •  Ui>i  runctia  paco  1  >  iata,  ex  ejnadein  retps 

[imrte  firnilt n.. ,-.  ,.i,,i,.  ..^1  t.r,,.  i...,rici  avi  aui  ah  oninlbua 

L»«  iVifTn*  ci-  ■■■  |i4fiiitt]H  enervarentiir.     Ik.- 
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bft."-i8  of  liVierty,  and  it  may  be  regard 
increase  in  royal  power  which  had  accrued  since  th«  eariy  yean 
of  Henry  II.     Probniily  few  knew  what  ihe  law*  of  Hmry 
were ;  but  the  archbishop  took  core  that  they  should  goo«i 
informed.     Another  council  wa^  called  at  S.  Paal'ti  on  tlie  25I 
of  August,  and  there  Henry's  charter  was  produced  '.     It 
seen  at  once  tluit  it  furni.shcd  both  a  safe  standing-iBfronnd  and  1 
precedent  for  a  delibemte  scheme  of  reform.     The  justiciar  k)<| 
before  the   king  the  claims   of  the  council,  and   diefl   nlmn 
immediately  after,  on  the  2nd  of  October'. 

With  him  the  king  lost  his  hold  upon  the  bai-ouage,  l>ul 
first  thought  was  one  of  relief:  '  When  he  arrives  in  hell," 
said,  '  he  may  go  and  salute  Hubert  Walter  ;  for,  by  the  feet 
Ood,  now  for  the  find;  time  am  I  kinp  and  lord  of  England.! 
Tliis  speech  recalls  the  words  addressed  by  the  En^lixh  t^ 
Henry  I  when  he  liad  humbled  Robert  of  Belesme ;  but  tiM 
circum.stnnces  were  verj'  different.  The  people  ha<l  then 
joiced  in  the  humiliation  of  a  tyituit  who  was  porsrcutiug 
king  and  themselves  alike ;  .Tohn  rejoices  in  the  death  of 
faithful  sen'ant  who  had  until  now  stood  between  him  and  th^ 
hatred  of  the  people, — l»etweeu  the  tjTuut  and  his  dentine 
victims '.  Geoffrey's  successor  was  a  foreigner ;  the  kiag,  ti 
the  great  disgust  of  the  barons,  confiilcd  the  justicinrship 
Peter  des  Boches,  the  Poictevin  bishop  of  Winchester  *. 

The  meeting  at  S.  Alban's  is  the  first  occasion  on  which  vro 
find  any  historical  proof  that  representativi>8  were  summoned 
a  national  council.     The  reeve  and   four  men  were  probalil; 
called  upon  merely  to  give  evidence  m  to  the  value  of  the  rojii 
lands ;  but  the  fact  that  so  much  besides  was  discussed  »t 
time,  and  that  some  important  measures  touching  the  people 
large  flowed  directly  from  the  action  of  the  council,  giree 


(ioat  %-iUm  et  mnnbr*  mk  dUligunt,  d«  »  quoqnMn  •liqniil  violcDUr  cxt 
qaeant,  vpI  alicui  injiirutm  irmgnre  pniwnauuit,  >ut  lentalU  klicnbi 
rcijno  fftciuit  iiicut  f»cer«  cnnnnoTwiint.' 
'  M.  PsiriK.  ii.  SJ3. 

■  M.  Pari*,  ii.  ^^iS  ;  W.  CVjv.  ii.  J15  ;  R.  C^tK**^"^'  !>•  ^^'^ 
'  M.  I'nriii,  il.  J59 ;  •«•  nlviv*,  ji.  33.J.  '   I;   i'.^'i..-aliitU    1. 


XM.] 


ConfeffcrafioH  at  S.   Etimnn'r*. 


567 


their  uppeAnuice  there  n  great  Bignificance.  To  the  first 
represrntntive  osscralily  on  record  is  submitted  the  firsti  drought 
of  the  ri'fonns  nf'terwftrds  emlwdied  in  the  Charter :  the  action 
of  this  council  is  the  first  hesitating  and  tentative  step  towards 
thitt  great  act  in  which  Church,  baronage,  and  people  made 
tlieir  constitutional  compact  with  the  king,  and  their  first 
heusilile  realisation  of  their  coiporate  unity  and  the  unity  of 
their  rights  and  interests.  How  tlie  justiciar  would  have 
carrieil  on  tiie  undertaking  we  cannot  even  guess.  Unfortu- 
nately, 08  is  80  often  the  case  in  gi-eat  crises  of  history,  the 
attention  of  the  hietorians  is  devoted  to  points  of  minor  interest ; 
and,  when  we  should  hear  of  great  constitutional  debates,  we  find 
only  the  record  of  the  doings  of  the  legates  and  the  bishops. 
The  one  significant  fi»ct  is  this, — that  the  king  on  the  7th  of 
November  summoned  a  council  at  Oxford  to  which,  besitles  the 
armed  force  of  the  knights,  each  fthoriff  in  directed  to  send  four 
discreet  knights  from  his  county  to  discuss  with  the  king  the 
business  of  the  country '.  The  four  legal  men  of  the  demesne 
townships  are  replaced  by  the  four  discreet  men  of  the  shii-e : 
the  very  words,  '  ad  loquendum  nobisciun  dc  negotiis  regni 
nostri,'  are  an  omen  of  the  institution  of  representative  parlia- 
ments. Again  however  the  historians  forsake  us,  and  we  do  not 
even  know  that  the  assembly  was  ever  held. 

The  eventful  yeAr  came  to  a  close  without  overt  action.  Early 
in  1 2 1 4  John  went  abroad  and  stayed  there  until  Octolier  ;  when 
immediately  on  his  return  he  called  the  northern  barons  to 
account  for  tiot  accompanying  him.  But  they  had  been  Iwfore- 
haud  Mnth  him.  They  had  met  on  the  pretence  of  pilgrimage 
nt  8.  Edmund's,  and  had  there  sworn  that  if  tho  king  delayed 
any  longer  to  restore  th<>  laws  and  liberties,  they  would  withdraw 
their  ulii-giance,  and  would  make  war  upon  him  until  he  should 
confirm  the  concession  by  a  sealed  charter.  Tiie  propositions 
were  to  Ije  laid  before  him  iramediatoly  after  Christmas ;  in 
the  meantime  a  force  was  to  be  raised  sufficient  to  begin  if  not 
to  decide   tlie  struggle*.     The   king  however  accelerated   the 

'  Report  an  llw  Dignity  of  «  Poor,  App.  L  p.  3  ;  Select  CTmrtcn 
'  M.  PlurU.  li.  581,  ^Sj.      The  northern  borona  oi^iiiD  louk  tl' 
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ci-iflis  by  demanding  a  ecutage,  which  the  linrntui  rrfnard  lu ' 
grant'. 

John's  first  thought  was  to  Attempt  to  divide  his  euemies. 
The  clergy  might  he  detoched  from  the  barouo  by  a  promise  of 
the  freedom  of  election  whirh  hnd  been  so  long  withdmwn  from 
them;  and  on  the  21st  of  Noveml>er  a  charter  ma  isMied  U> 
that  effect*.  This  (ailed  of  its  purpose;  for  the  bishops,  witli 
Langtun  at.  their  bend,  had  of  course  not  taken  port  in  the  oath 
at  S.  Edmund's ;  they  were  one  in  counsel  with  the  barons,  hot 
had  not  been  compelled  to  break  off  rehttiona  with  the  king; 
nor  could  they  have  ai-med  their  retainers  in  the  canse  withoat 
throwing  tiie  country  at  once  into  civil  war.  Nothing  more  wm 
done  until  after  Christmas.  On  the  feast  of  the  Epiphmiy, 
John  at  the  Temple  received  a  deputation  from  the  barons 
and  heard  their  demands :  smothering  his  indignation,  he  re- 
quested a  truce  until  tie  first  Sujiday  after  Easter '.  This  was 
agreed  to;  and  the  king  employed  the  respite  in  renewed 
at.tempt«  to  fow  distrust  among  his  enemies.  He  agnin,  mi 
the  15th  of  January,  issued  the  charter  of  freedom  to  the 
Church  *,  directed  the  oath  of  allegiance  and  fealty  to  be  taken 
throughout  England  '  to  him  alone,  and  demande<I  a  renewal  of 


I 


'  Biwaneii  Northnnliniubriae  in  nnam  ooeiint«>i  lunitvntiiun  ut  rt^vm  < 
pellerent  ad  rpforiuAndiun  aoolei{aa  et  Ttfgni  libeitatem  *t  lui  aix>ln>A»» 
pravAs  consuetudines,  ijuu  ad  depreasioneni  eccle«ia«  el  t^ui  lain  pAter 
qniun  fratcr  t<i^s,  cum  hia  abtiaionibiu  qiiiu  idem  Tex  atljeoentt,  <ilim 
auEcitaTcrant.  arciindum  quod  rex  aono  praeterito  juravent,  n*gtnn  aupcr 
hU  .  .  .  .  orant  et  odhortantur,  insaper  et  cartam  Henrici  primi  profemnt;* 
R.  Coggeahalc,  p.  170. 

'  '  l3iwi£nno  orta  est  inter  Johanncin  re^m  Anjjline  et  qaowlam  i)«  < 
proccribuB  pro  acnta^^o  quod  p<?lel«t  nb  illia  qui  non  ienuit  ncti  tniaonuit 
cnui  ipeo  in  Pictaviaio.  Pnntibua  enini  illud  jilariiniii,  conlradixeroot  ox 
Aquilonaribus  nonnuUi,  illi  t-i<)clici;t  qui  nnno  praeterito  regvm  no  in 
I'iclaviain  trannrpt  impedifniii'  li.  ..>.i-.- ...•..■.., .t..,- ,....„.  ..c...  .n  \....ti,. 
tenent  non  debrre  regem  lairi 
juvaro.     E  controrio  rege  id  Ui, 

patria  aui  necnun  ct  frntria  nic  lieret,  m  iiitrriuii  pr H-ruimet  t' 
jiraesentia  nb«titiaaet.     Pmlata  est  carta  quae<buii  lil>ertatQm  n! 
primo  An)i;lia  data,  quaoi  qoaci  in  obaervandam  cum  aibi  conlirmari  a  n-^-u 
procere*  jam  dicti  poatnlarent,  dilata  art,  rot  in  annum  alteram ; '  \V.  Tuv 
{{..•'-    -  •  - 

r  the  RMiJm,  i.  5  ;  Selnot  Charton,  pp.  j7s>-iSl. 

'      '  ii.  J84.  '    Ibid    'ifkl    610 

»  M.  I'aria,  a.  5R4  ;  W.  0»T.  U.  «8. 
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honmge  from  his  teiiants-iii-chief.  Not  coiitout  with  tliis,  on 
the  and  of  Februarj',  he  took  the  vow  of  Crusnde  ',  involving  iu 
the  piiilt  of  sacrilepe  nil  who  slicmld  raise  tlieir  hands  ugainst 
him.  But  the  barous  were  untli«mayed  ;  they  collected  an  anny 
at  Stamford,  and  marched  an  soon  as  the  truce  i-xpired  to 
Bracklt-y  iu  Northamptonjihire  where  they  encamped  on  the 
27th  of  April,  The  king,  who  was  at  Oxford,  sent  the  arch- 
hishop  and  William  Marshall  to  demand  their  conditions;  and 
the  mcRBCngera  brought  hack  a  long  tchedule  of  demands,  wliich 
tlie  king  at  once  refused  to  grant.  After  an  attempt  to  gain 
time  by  proposing,  on  the  loth  of  May,  that  the  quarrel  should 
Im>  settled  by  arbitration  by  the  pope  and  eight  arbitrators,  four 
chosen  by  each  side,  John  had  nothing  left  but  to  await  the 
Attack  of  the  liarons  who  had  already  on  the  5th  of  May  re- 
nounced their  allegiance'''.  As  Roon  as  they  knew  that  their 
dc-mands  were  rejected  they  proceeded  by  way  of  Northamjiton, 
Bedford,  and  Ware  to  London,  where  they  were  received  with  a 
hearty  welcome  on  the  24th  of  ilay.  The  adhesion  of  the 
Londoners  was  followed  by  a  great  defection  from  the  king's 
pirty  ;  nearly  all  the  members  of  his  court  and  household 
obeyed  the  summons  addres-sed  to  them  by  the  confederacy, 
and  left  John  without  any  power  of  resistance,  Ui>dcr  these 
circumstances  he  set  his  seal  to  the  articles  proposed  by  the 
bimins,  and  issued  the  Great  Charter  of  lilwrties  on  the  15th 
of  June  at  Runnyraedc'. 

1 55.  The  Great  Charter,  although  drawn  up  in  the  form  of  a 
royal  grant,  was  really  a  treaty  l>etween  the  king  and  his 
subjects ;  it  was  framed  upcm  a  series  of  articles  drawn  up 
by  theIn^  it  contained  the  provision  usual  in  treaties  for 
securing  its  execution,  and,  although  in  express  terms  it  con- 
tained only  one  part  of  the  covenant,  it  implied  in  its  whole 
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'  W.  Cov.  u.  Jig. 

*  Lib.  de  Antt.  Legg.  p.  201  ;  Ann.  DaniU  p.  43.  See  Blackitone, 
Charters,  p.  xiii. 

'  M.  Paris,  ji.  585-589;  W.  Coventry,  ii.  119-332  ;  R.  Coggathnle,  pji. 
171-17,1.  Tho  beat  aocxiunt  of  tho  crisia  is  to  be  fnoud  iu  the  pivface  pre- 
fixed by  RIackatone  to  his  edition  of  Magna  Carta. 

'  Fuedera,  i.  119,  130. 
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tenonr  tlie  existence  and  recognition  of  the  other.     The  ktaej 
gmntetl  Ihese  priviloges  nn  the  undersitandinj;  that  he  ttm  u\ 
retain  the  ftllegiance  of  the  nation.     It  is  the  colleetive  pcojilt.' 
who  really  form  the  other  high  contracting  party  in  the  grwi 
capitulation. — the  three  estates  of  the  realm,   not  it  is  tm^ 
MTanged  in  oi-der  nccording  to  their  profe!>sion  or  rank.  Iwt 
not  the  lesB  certainly  comhiiie<l  in  one  national  parpoer^  and 
securing  hy  one  hond  the  interests  and  rights  of  each  otl*»r 
/Bevernlly  and  of  all  together.     The  Charter  contains  »  clane 
gimilnr  to  that  hy  which  Heniy  I  tried  to  secure  the  rigbtn  of  i 
his  saljjects  as  against  the  mesne  lords ;  hut  now  the  provinoD 
is  adopted  by  the  lords  themselves  for  the  security  of  fair  and 
equal  justice  :  '  All  the  aforesaid  customs  and  liberties  th*t  we 
have  granted  to  lie  held  in  our  kingdom,  so  far  as  pertaina  to  n*, 
with  reference  to  our  vassals,  all  men  of  our  kingdom,  as  veil  I 
clerk  as  lay,  shall  observe,  so  far  as  pertains  to  them,  with 
reference  to  their  men','     The  barons  maintain  nnd  secure  tl»* 
right  of  the  whole  people  as  against  themselves  as  well 
against    their    randter.     Clause   by   clause   the   rights  of   th«j 
commons  are  provided  for  as  well  as  the  rights  of  the  nobles;! 
the  interest  of  the  freeholder  is  everywhere  coupled  with  Uut] 
of  the  bnrons  nnd  knights ;  the  stock  of  the  iiiorcliant  and  tlie  ' 
wainage  of  the  villein  are  preserved  from  nndue  severity  of  J 
nmercemeut  aa  well  as  the  settled  estate  of  the  earldom  crl 
linrony'.     The   knight   is   protected   nguiiist    the    compobory 
e.\action  of  his  services,  and  the  horse  and  cart  of  thn  fm-, 
man  against  the  irregular  requisition  even  of  the  aberifr*.     lal 
every  case  in  which  the  privilege  of  the  simple  freeman  is  not] 
secured  by  the  provision  that  primarily  affects  the  knight  or 
baron,  a  supplementary  clause  ie  added  to  define  and  protect  hit 


'  ArUdM  of  the  BftroDi,  {  48  ;  M*^»  Ourto,  {  6j.    Sec  above,  p.  331. 

'  Art.  Bar.  %  8 ;  Mni^im  CarlA,  $  lo :  '  libcr  hoono  noa  a  '.'.'.    |iro  ' 

pATTo  delicln  niti  fteouinliirn  iiioiliiui  ilclieti.  et  pro  magli'  t.,.-t~ 

cietur  8<»cuDduin  ms, '■"!'"■''"■■"■  .l.i:'-*J    ^-Aj..  ......1^0^......, t  .,„f. 

cftUir  eodem  modo  r  ivr* 

ciptiiriUklvo  wainnn).:  ill* 

prKcdictkruin  iiiiavncurUiAraui  puiwtur   tii«i   per  ■ncnunmliiiu  ptvbr>nilii 
naiiiitiuiii  ilo  vU-neto.' 

*  Art.  Bar.  f  *o ;  tAigoM  Carta,  }  jo. 
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right ;  anil  the  whole  Advantage  in  obtniiicd  fur  him  by  the  coiu- 
jirehcnsive  article  wiiicli  closes  the  edsvntiul  part  of  the  charter. 

This  proves,  if  auy  proof  were  wante<l,  thiit  the  demands  of*  The  twrmi. 
the  barous  were  no  selfisii  exaction  of  privilege  for  themselves  ;loinaM>. 
it  proves  with  scarcely  less  certainty  that  the  jjeople  for  whon< 
they  acted  were  on  their  side.     The  nation  in  ;,'enend,  the  people  The  i«!r>pie 
of   the  tuwns  and   villages,  thn   commons    of   later  days,  the  tiusir  liiia. 
Englishmen  who  had  fought  the  buttles  of  the  Norman  kings, 

■hgainst  the  (eudatories,  hiul  now  thrown  themselves  on  the  side  \ 
•f  the  barons :  John's  tyranny  had  overthrown  that  balance  of  ' 
the  powers  of  the  State  which  his  predecessors  had  striven  witii 
so  much  earnestness  and  so  much  iwlicy  to  adjust.     AV'e  do  not 
indeed  find,  in  <he  list  of  those  who  forced  the  king  to  yield, 
any  names  that  prove  the  commons  to  have  been  influential  in 
the  drawing  up  of  the  articles  :  the  conspicuous  names  are  thoi^e 
of  the  northern  iMirous,  of  the   men  of  the  great   ministerial 
houses,  and  of  that  remnant  of  the  Conqueror's  baronage  that 
had  cut  themselves  loose  from  Normandy  and  Norman  principles 
and  reconciled  themselves  to  the  nobler  position  uf  leaders  of 
their  brother  Englishmen.     It  was   probably  by   the  bishops,  Dcbtiif  iha 
Longton  in  particular,  and  the  legal  members  of  the  confederacy,  the  bUh<>|« 
that  tlie  rights  of  the  freeholder  were  so  carefully  fencetl  round 
with  provisions.    These  men  and  their  successors  led  the  commons  Ttio  ban>iu 
and  acted  for  them  until  the  Reformation,  with  little  discord  and  the  iwj|a«. 
still   less  jealousy   of  their  rising   inHueuce ;    and   it   was   the 
extuiction  of  the  class  which  furnished  their  natural  leaders 
that  threw  the  Church  and  the  nation  under  the  tyranny  that 
followed  the  Wars  of  the  Roses. 

The  Oreat  Charter  is  the  first  great  public  act  of  the  nation,  Tiu  Ormt 
after  it  has  realised  its  own  identity :  the  consummation  of  the  t-onoMU) 
work  for  which  unconsciously  kings,  prelates,  auil  luwyers  liave  tutinn. 
been  labouring  for  a  ceutiuy.     Tliere  is  not  a  woi-d  in  it  that 
recalls  the  distinctions  of  race  and  blood,  ur  that  maintains  the 
differences  of  English  and  Normaii  law.     It  is  in  onn  view  the 
summing  up  of  a  period  of  national  life,  in  another  the  startiug- 
jKjint  of  u  new  period,  not  less  eventful   than   that   which   it 
closes. 
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Ma^ft  Carta  in  its  conipleteil  fonn  tttte«t«  tht«  iicciiaiit  ip* 
by  the  tiisturiiiiis  of  its  origin  Biid  growth.  It  is  \wi»tA  on  I 
chatter  of  Uenry  I ;  it  foUows  thr  armnpetticnt  of  thAt  fiimo 
(locunient,  niid  it  amplifies  nnd  expniuis  it,  so  lu  to  bring  und 
the  principles,  which  were  for  the  fir»t  time  Iniil  ihum 
A.B.  iioo,  all  the  particular  rights,  claim?,  nml  dntim  wliij 
hod  come  into  existence  during  the  developments  of  the  tub 
voning  century.  As  the  whole  of  the  couMtitutioiial  hictory  i 
England  is  little;  more  than  a  commentary  nn  Magna  Carta,  ■ 
brief  .smnnuiry  of  the  articles,  regarded  as  the  outgrowth  of  tb* 
previous  history,  is  all  that  is  necessary  or  posaible  at  thi«  ftagc 
of  our  work. 

The   king  declares   himself  moved   to  issue   the   charter, 
his  great-grandfather  htt<l  done,  by  his  piotis  regard  for  li^ 
and  his  desire  for  the  benefit  of  hia  people :    the  ooansellf 
bj'  whose  advice   he  acts,  oiid   whose   names    he    «nnine 
ore  the  bishops  and  barons  who  had  not  taken  on  overt 
Against  him,  or  who  only  at  the  lost  moment  hod  joined 
confederation  widch  compelled  him  to  yield. 

The  first  clause,  again,  as  in  the  charter  of  Henry  I,  secar 
the  rights  of  the  Church ;   repeats  and  confirms  the  ehiui^i 
twice  issued  already,  for  tlic  freu  election  to  bishoprics,  and  i 
great  principle  so  often  appealed  to  both  earlier  nnd  later, 
Anglicana  Eccleaia  libera  sit'.' 

Tliis  is  followed  by  a  series  of  clauses  protecting  the  t« 
in-chief  of  the  Crowni  from  the  abuses  of  fe)idi\l  right ;  «  I 
sum  is  determined  for  the  relief,  aa  '  the  ancient  relief,'  the 
statement  betraying  the  nature  of  the  grievances' ;  t' 
oltogether  abolished  where  the  right  of  wardship  ia  ■ 
the  latter  right  is  carefully  limited ;  the  disparagement  of  he 
by  unequal  marriages  is  forbidden  ;  and  the  widow  is  se 
against    spoliation    as    well    as    against    compulsion    to 


■  Mi^a  Carta,  %  \.     Cf.  the  Charter  of  Henry  I,  t  i  ;  St#|ili«n,  (1 
ii. ;  Select  Cliartem,  jifi.  loo,  I  )o. 

•  Ma^a  Carta,  S\  3-^  ;  Art.  Bar.  51  i-i.    Pf  rfmiur  ,.f  llimv  I  <  j  ; 
Ajtaice  of  Nnrtli»iti|iton,  {  4  ;  Djul 

rtilr  llial  a  rclipfia  ii.it  tu  Ik:  lak>i.  ■      u 

laid  duwD  aa  it  i«  lu  the  ohartar  itM>U. 
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•pother  hnsimiid '.     Tbe    Intter    coiicessiuii    Johu   Lad    alri-ady 
clartd  hinii-clf  willing  to  grant  in  tbat  si-heme  of  aWortivo 


rcfonng  wliiok  he  proiKJUu 
pope,  in  A.o.   1213 


ded,  before   his  sabmissioii  to   the 


This  ix)rlioM  of  the  cliarter  closes  with  noiuoilynf 
three  articles  in  which  the  King  renounce.-)  tlie  oppressive  ineang  .nicxiu-unn 
which  liad  been  used  to  secure  the  payment  of  debts  to  the 
Crown  and  to  the  Jews,  in  whose  debts  the  Crown  bad  an 
ulterior  and  contingent  interest.  These  clauses  show  tbat  tiie 
king's  sen'ants  had  departed  from  the  rules  which  bad  prevailed 
in  the  Exchequer  under  Henry  II,  and  which  bad  been  care- 
fully drawn  up  so  as  to  secure  the  rights  of  tbe  Crown  with  tbe 
greatest  regard  to  the  safety  of  tbe  debtor  ^ 

The    twelfth    and    three    following    articles    are    those    tolnm  nm 
which  tbe  gi'eatest  constitutional  interest  belongs;    for  tbeyj uucira. 
admit  the  right  of  the  nation  to  ordain  taxation,  and  they  define 
the  way  in  which  the  consent  of  tbe  nation  is  to  be  given.1 
No  scutage  or  aid,  other  than  the  three  n-gulur  feudal  aidsj  UmiuUaa 
is   henceforth  to    be  imposed   but  by  the  common  counsel  ofacatngM. 
the   nation,   and    tbe    common    counsel   of   the    nation    is   toUeUwduT 
be  taken    in  an   as.sembly  duly  summoned ;    the  arcbbiiihopBJ  u>a  luuuui 
bishops,  ablxits,  earls,  and  greater  baruna  are  to  be  called  up  '^ 
by  royal  WTit  directed  to  each  severally ;    and  all  who  buld 
of  the  king  in  chief,   below  the  rank  of  tbe  greater  barons, 
are    to   be   summoned    by   a   general   writ    addressed   to   tbe 
sberiif  of  their  shire ;  the  summons  is  to  express  tlio  cause  for 
wliic'h  the  assembly  is  called  together ;  forty  days'  notice  is  to 
be  given ;  and  wheu  tlie  day  has  arrived  tbe  action  of  those 
members  who  obey  the  summons  is  to  be  taken  to  represent  the 
action  of  the  whole'.     This  most  important  provision  may  be 


'  Art.  Bnr.  {J  4.  17:  Magna  CwU.  $;  6-8.  Cf.  Cliarter  of  Henry  I,  Jt 
^.  4.  Wolter  of  t'cAenlry  fcays,  •  khI  ct  viiluis  dicitur  propitiud  exstiliaw,' 
uf  Uu!  Kriiriiia  |iru|i<>isLKl  in  I  m  ;  it.  107  ;  lee  utxjve,  p.  560, 

•  MatjTia  C'atIa,  44  9-11  ;  Art.  llou-.  44  y,  ly,  i6,  34,  35.  Cf.  Charier  of 
Hunry  I,  44  6-8 ;  Dialiigui  da Suaocario,  ii,  11-17;  AJaaUe  of  Northainptnn, 

*  Magna  Carta,  |{  11.  14;  Art.  Bar.  4  .^1 :    'Nallnm  •cutaeiam  vd 

auxilium  puoalur  in  iv^if                                                    ''  1  «tri, 

nin  ad  Odrjjfu  unalriuii  j  iiii- 

litem  {iuncnduui,  ut  »d  1 i ^~.. -■• ^. i....^Jiuu, 
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regarded  as  a  sunimiDg-ap  of  the  hbtory  of  parii&ment  m  (it 
as  it  can  t>c  said  yet  to  exist.  It  probably  coDtaios  nothi^j 
whic)!  Lad  uot  l)cen  for  a  long  time  iu  theorj-  a  part  ol  tin 
constitution :  the  V\i\g&  had  long  consulted  their  council  uo 
taxation ;  tlmt  council  consisted  of  the  elemeuts  that  an?  Iwn 
specified,  and  had  been  summoned  in  a  way  analogous  to  if  ivi( 
identical  with  that  here  defined.  But  the  right  liad  never  y« 
been  etnted  iu  bo  clear  a  form,  and  the  stateineut  thus  made 
aeemfi  to  have  startled  even  the  barous ;  they  had  not  vtentand 
to  claim  it.  and  when  they  had  the  reins  of  power  in  their  own 
hundij  they  seem  in  the  fubsequent  editions  of  the  charter 
liave  shrunk  from  repeating  the  clauses  which  contAiued  it '. 
was  for  the  attainment  of  this  right  that  the  atmgglM  nf  tb< 
reign  of  Henry  III  were  carried  on ;  and  the  realisation  o' 
claim  WHS  deferred  until  the  reign  of  hie  successor.  lo 
clauses  however  the  nation  had  now  obtained  a  clear,  or 
pai-atively  clear,  definition  of  the  right  on  which  their  ftitni 
political  power  waa  to  be  bafied. 

The  limitation  of  royal  exaction  is  supplemented  by  a  oor- 
reapondijig  limitation  of  the  power  of  the  mesne  lords  ;  the  kine 
ia  not  to  empower  ihem  to  take  aids  except  for  the  three 
recognised  pui-poses,  and  then  only  such  sums  as  are  reasonable : 
nor  is  any  one  to  be  distrained  to  perform  more  than  the  proper 
aervice  of  his  tenure '. 

The  next  aeries  of  clauses  concern  judicial  prooeedinga :  the 

et  ad  haeo  noo  fiat  nisi  ntionabUe  aoxJUani  ;  shnili  modo  fiat  d«  aozitia 
lie  civitate  Londoniarum  ....  Et  ad  hahenduiu  commune  coiuilium  regni,  ilr 
auxitio  luaidendo  aliter  qaaiii  in  tribn»  t<Mihiia  jinu^lieti*,  vcl  At  icuUgio 

sldendo,  summoneri  facit-miu  arv-l  '  '      tua,  ct.>utlUa, 

uajorM  barones,  ngUlatim  per  '  -  a  (actemoa 

^•iimmoneri  in  generah,  per  vic6c<.>ii>i.,.->  i.l  ,.-,  omn«*  Uioi 

qui   de  nobis  teneiit    in  capiLo;   ad  certam   '  «t  ad   tomuaoa 

(juadraginta  dierum  ad  minus,  et  ad  certum  !'><  u  onmlbai  ] 

illius  etuumonitionis  causam  lummonitiunia  ex|inni«tnua  ;  et  tic  l!aeb 
luonitionn  negotinm  ad   diom   awignalum    procedat    •«cu>idnm 
illunim  qui  praesentvA  fuerint,  quamvii  non  omn««  »umniMiiiti  iren« 
The  nr»-n«ion  for  the  aammnning  of  the  council  u  not  amonjf  the  ^» 
arliclw,  ami  prubaU)^  vxprenei  thv  earlier  practice  ;  tee  above,  pp.  jg5,  yc 

'  TliK  fiLvute  \»  not  found  in  any  of  the  numeroui  conftrmation*  ut 
(J  real  Charier. 

•  Hagaa  Carta,  ||  ij.  i6;  XxUhv.  H  6.  7. 
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gnitors  who  are  involved  in  Common  I'leiio  are  no  lonijer  to  lie 
compollotl  U)  follow  tlio  Curia  Hogis '  :  thu  trinl»  nrc  tu  lio  heard 
iu  Bonie  fixed  plHce.  The  recognitions  uf  novel  disseisin,  niort 
d'lincoater,  and  diirrein  pre«eahnent  are  henceforth  to  be  taken 
in  the  county  courts,  l<cibrc  two  justice's  who  will  visit  ench 
shire  every  quarter,  and  four  knights  chosen  by  the  county 
court  for  the  purpose'.  The  freeman  is  not  to  be  amerced  in  n 
way  thu(  will  ruin  him,  the  penalty  is  to  be  fixed  by  ii  jury  of 
his  neighbourhood  ;  earls  and  Ixirous  arc  to  be  amerced  by  their 
peers,  and  clerks  only  in  proitortion  to  their  non-ecclesiastical 
jiroperty '.  Such  a  clause  proves  that  the  careful  provisions  of 
the  Exchequer  on  this  point  liod  been  transgressed  by  the  king 
who  had,  as  we  learn  from  the  lustorians.  imjiosed  amercements  of 
scandalous  amount  and  with  wanton  tyranny,  just  as  he  com- 
pounded by  tines  for  ima^nary  offences.  The  sheriffs,  constables, 
coroners,  and  liailiff»  of  tlie  king  are  fijrbidden  to  hold  pleas  of 
the  Crown  '  ;  a  further  limitation  on  the  power  of  the  local 
magistrates,  which  had  been  alrewly  curtailed  by  the  direction 
issued  in  Richard's  reign  that  no  sheriff  should  1)e  justice  in  his 
own  county.  Such  a  provision  shows  some  mistrust  of  the 
slieriffs  on  the  part  of  both  king  and  borons ;  but  it  was  prob- 
ably disregarded  in  practice.  This  is  the  first  of  a  series  of 
articles  by  wliich  the  abuse  of  the  sheriffs  authority  is  re- 
strained ' ;  the  ferms  of  the  counties  and  other  jurisdictions  lU'e 
not  to  be  increased ;    the  debts  due  to  the   Crown  which  are 
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nMlxwf, 
aliinrvo- 
niMntji, 
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the  Blieriff. 


Ren 
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■  Ma^^u  Carta,  i  17  ;  Art.  Bat.  {  8. 

'  Mi^a  t'M-U,  %S  18, 19 ;  Art.  Bar.  8.    See  the  Anize  uf  Northampton, 

is 

'  Magna  Carta,  {{  20-33;  Art.  Bar.  %%  9-1 1;  p.  570,  above.  Cf. 
I)i«logui  de  Scaocario,  lib.  ii.  c  14,  where  the  order  tu  be  obaeiveJ  by 
the  ithi--rift'i<  ID  aale<  ia  preaeribed :  '  Mobilia  cnjuHjao  primo  vendaiitiir, 
b»ba«  anlem  artnUbuR,  per  qna^'  agricultura  §olet  exereeri,  qaiintiim  |k)Io- 
rint  parcani,  ne  ipsa  defioitnte  dcbinr  aiiipliua  in  futuruni  egere  civatiir.* 
Thia  ii  a  piwp  of  Henry 'a  niMrciftl  lei^islntion  ;  Select  Charters,  p.  J37. 

*  Motfiia  Carta,  %  14 ;  Art.  Bar.  %  14.  The  baroni  hod  aaked  that  the 
■herifla  iiliiiiibl  not  interfere  in  plena  of  the  Crown  n'nr  fortinu/orf'.i/' :  the 
charter  forbiiln  both  nheriffn  and  c«ironers  (vel  cortiriatoi ■  »uch 

pleaa  ;  a  fact  which  iie<iuii  to  nu^gest  that  there  wwi  eoui'  1   the 

eir  '^      r.     Cf.  Aniie  of  Kichanl  I,  A.n.  1194,  art.  11  \  uumvill,  lib. 

i.  'e  above,  p,  f44- 

.  !-^  -  -orta,  \\  J5-33;  Art.  Bar.  H  U-'"?.  «8-»3> 
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collected  by  ilie  slverifi'  are  to  bo  collected  ojiilor  the  view  cf  I 
liiwful  men  of  Uie  ueigliUourhuiicl ;  thu  guods  of  uxXtrntaXna  &>*" 
to  go  to  their  niitural  lieirs  ;  tlie  i-oynl  officers  are  to  pay  for  i 
the  provisioua  which  they  take  by  requisition  ;  they  are  not 
ttike  money  in  lieu  of  service  from  those  who  are  vriULng 
perform  the  service  in  person ;  they  are  not  to  seize  the  hor 
ami  cai-ts  of  tho  freeman  to  do  royal  work,  nor  bin  wood  wit 
hiB  consent ;  the  Inud^  of  convicted  felons  are  to  be  held  by 
Crown  for  u  year  luid  a  day,  and  then  to  revert  to  the  lonb^ 
and  the  weirs  in  tlie  Thames,  the  Medway,  and  the  other  rive 
in  England  are  to  1>e  removed. 

Tho  remaining  articles  of  general  application  are  of  i 
laneouB  character ;  some  laying  down  great  priociplea.  and 
otlicrs  defining  points  of  minute  and  occasiouul  ini|iurt.  Th< 
use  of  the  writ  of  Praecipe  is  limited  so  as  oot  to  defeat  th>! 
judicial  rights  of  the  lords':  the  uniformity  of  wcigbta  and 
metisures  is  directed  in  the  words  of  Richai-d's  aenixe' ;  the  writ 
of  inquest  in  ctises  where  life  and  limb  are  concerned  is  to  b« 
granted  freely  * :  the  king  will  not  claim  the  sole  wanbhip  uf 
Uie  minor  who  has  other  lords,  except  wiiere  he  is  tbe  king'* 
tenant  by  knight  sen'ice ' :  no  bailiff  is  to  force  a  mnti  to  con 
i'rivi)«g«...f  purgation  or  ordeal  without  witnesses  *.  Merehanta  may  go  ai 
and  come  in  without  paying  exorbitant  customs ;  and  all  Ian 
men  may  leave  the  kingdom  and  return  except  in  time  of  ' 
or  when  the  traveller  belongs  to  a  nation  at  war  with  the 


Mkoal. 

Hlticlaa. 
Writ  of 


*  See  Dialogos  de  Soucmrio,  lib.  ii.  c  lo ;  Ainte  of  ClarMutei,  |  , 

'  Art.  Bar.  $  34 ;  Mji^^na  Carta,  $  34 ;  Glanvill,  lib.  i.  c,  6.    i^ee 
iV^ne,  Comm.  ili.  174;  Uniimer,  Schwtirgericht,  pp.  40J-407.    Tb«  \ 
Praecipe  it  ft  peremptory  writ  Bnjoinimr  Uie  tlieriff  to  oumnuuul  tba  |« 
in  quution  to  Jo  tome  act,  or  iibow  why  be  sbuuUl  not  be  ooin|>eUc«l. 
wiiH  in  fact  au  evocation  of  tbe  particalar  caiue  to  the  king's  ooMt. 

'  Art.  Bar.  i  i  J  ;  Msi^na  Carta,  %  35  ;  Horedea,  iv.  3 j. 

'  Art.  Bar.  J  j6  ;  M.  C.  $  16. 

»  Art.  Bar.  J  J7 :  M  C.  S  37. 

■  Art.  Bar.  $  18 ;  Ma^wi  Carta,  {  38. 

'  Art.  Bar  {§  31,  3J ;  Ma^oia  Caru,  %%  41,  43;   'Omnea 
habaant  ulvuin  et  mcnnim   <^t\n-  <\p    Arrslin,   pt   «'<>nin-  in    AluWailti 
morari  et  iro  pur  Anfrl'"  u>iu,  ad  namda 

ut  vendendaui,  Kiuo  oiii>  i  rectaa  OQlMila 

dinea,  pra«tcn|iiaiu   in  wmi|..i-    .....r.,..     ..    :.i    .fii<    .!.■  terra  oontm  no*'' 
gwerrina;  et  «i  talcs  invcmaatur  in  Uimt  a<jatni  in  priiicipio  gyimenm, 


Th, 


I  hartf 
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The  v/i*Hula  ol'  un  esclwaiteil  bunour  are  not  to  lie  treated  l>y  the 
kiug  an  t<-uai)t8-in-chief  of  tho  Ccowu,  but  uuly  to  jwy  such 
reliefs  and  aids  as  the}*  would  owe  to  the  m«sne  loni  if  there 
weni  one '.  The  forest  courts  lire  not  to  compel  the  nttendHUw 
of  auy  man  who  is  not  direi-tly  cnuceruud  in  the  fureat  jurisdic- 
tion :  Uiic  clause  relievea  the  people  of  the  shires  in  which  the 
foi-estft  lie  from  the  compulgorj'  attendance  directed  hy  the 
Ai>»ize  of  Woodstock '.  It  ii!  followed  by  a  still  greater  con- 
cession ;  all  the  forests  made  in  the  present  reign  are  disforested, 

id  all  rivers  placed  in  fence  are  thrown  open;  a  thorough 
'^invi-stigatiou  of  all  the  forest  usages  is  to  lie  madt^  by  uu  inquest 
of  twelve  sworn  knigbt«,  and  all  the  bod  customs  are  to  be 
nliolihhod  forthwith  '.  By  these  clauses,  which  foi-m  the  only 
forest  thiirter  issued  by  John  ',  a  great  yet  reluctant  concession 
is  made  to  a  demand  which  had  been  increasing  in  intensity 

id  listened  to  with  stubborn  disregard  for  a  century  and  a 

Other  clauses  are  of  a  more  general  character.  The  thirty- 
nintli  and  fortieth  are  famous  and  precious  enunciations  of 
principles.  •  No  free  man  shall  be  taken,  or  imprisoned,  or 
disseized,  or  outlawedL,  or  exiled,  or  any  wi^  destroyed ;  nor 
will  we  go  upon  him,  nor  send  upon  him,  but  by  the  lawful 
judgment  of  his  peers  or  by  the  law  of  the  land.  To  none 
will  we  sell,  to  none  ^tII  we  deny  or  delay,  right  or  justice ".' 
The  judicium  parium  was  indeed  no  novelty ;    it  ky  at  tlio 


the  forvtt 
abtiMS. 
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pariuw. 


attjkchieiitnr  nine  dampno  Dorpnrnni  et  rernm,  doneo  iciatur  *  Dobia  ve 
c»{>il:>li  justicisrio  noatro  quoinodo  mercaturcs  terroe  noatrae  tractcntur, 
qui  tunc  inveuientiir  in  t^rrs  contra  nos  gweirina ;  et  «i  uoiitri  salvi  oint 
ibi,  alii  ealvi  tint  in  lerrn  nostra.'  A  eioiUar  privilege  had  b«cn  granted 
by  cJiartcr  a»  early  at  April  5,  I JOO.     Se«  Charter  Rollj,  p.  60. 

■  Art.  Bar.  %  36  ;    Mo^^na  CarU,  %  46. 

'  Art.  Bar.  {  39 ;  Magna  Carta,  i  ^^.  See  tbe  Aooixe  nf  Wonlstocic,  {It: 
Select  Charters,  \>y.  159,  158. 

'  Art.  Tlar.  \  4;  ;  Magna  Carta,  i  47.  Cf.  Charter  of  Henry  I,  4  10; 
ttiul  Stephen'*  lecond  Charter, 

>  Hie  Forest  Chnrter  aacribol  to  him  by  Matthew  Paiia  belun^s  lu 
Henry  Ul. 

'  jVrt.  Bar.  ii  19.  30;  Magna  L'arta,  {}  39,  40:  '  Nnltna  liber  Imiun 
eajiialor,  vel  imprisonetur,  aut  diMainatur,  aut  nila^lur,  aut  exuletnr,  ant 
uh               '      '  ibiniua,  no-  mltti-mua, 

I  vel  |«;r  !■  .  .   .  .  Nulll 

'.1,1. .;._.. .,...,  I......  ..-^ -,  ^... .. -..,u>,  retituju  u...  j..-,.-;.*.ii.' 
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foundation  of  all  G«rmaii  law ;  and  the  very  furniuU  ben 
ie  probably  adopted  from  the  laws  of  the  Fj-ain-'  '    " 

CaoEars;  but  it  wue  no  small  gain  to  olitaiu  tl^' 
each  tenus  from  a  king  who  by  giving  the  promise  made  * 
confession  of  past  misgovernraent '. 

Another  signiiicuut  article   pledges  the   king  to  confer 
sherifTdomB  aind  other  judicial  offices  of  the  loc«d  courts  onlj 
men  skilled  in  the  law'.     Another  secures  to  the  fouiide 
religious  houses  their  rights  of  custody  during  vacancy'; 
another  forbids  that  any  one  should  he  taken  or  imprisoned'^ 
the  api^eal  of  a  woman,  except  for  the  death  of  her  husband ' 

Such,  with  the  jjrovision  for  the  application  of  the  rules 
enunciated  to  the  whole  nation,  are  what  UAy  be  culled 
general  articles  of  the  Charter.  The  remainder  ia  compoccd^ 
clauses  of  special  and  transient  interest:  the  king  undertAkMto 
surrender  all  cluirters  and  hostages  placed  in  bis  haada  m 
securities,  nnd  to  dismiss  the  detested  group  of  foreign  eervania 
whom  he  had  gatliered  round  him  either  as  leaders  of  oer- 
ceuaries  or  as  nniiisters  of  small  tyrannies.  As  auon  a*  the 
pacification  is  completed  he  will  dismiss  all  his  raerceii 
forgive  and  recall  all  whom  he  has  disseized  or  exiled ;  ha 
then  reform,  nu  the  principles  already  adopted,  the  foresta 
by  his  father  and  brother,  and  do  justice  in  other  waja, 
many  of  the  promises  made  in  the  earlier  part  of  the  Charter  I 
no  retrosjiective  validity.     The  rights  of  the  Welsh  who 

'  Compare  the  foUnniug  pauages  from  the  Libri  Frudnnim  :  Connul  | 
Kalic  (JV.D.  1024-1036)  iftys,   * I^rsecipimua  . .  .  ut  uuUua  miltw 
nofilria  majoribim  valvMnoribui  quam  eorum  mililibu"     ■"•  "" 
vteta  culpA  anum  ben«Gcium  pen]«t  nUi  Becundtun  t' 
ceisorura  nottmrttm  et  judicium  porium  «uoniin.  .  .  .  Si  (a 

Wnoficio  iiitor  capiUneos,  cottun  imperntore  definiri  ilelxit ;   si  reru  fw 
i-xintentio  inter  ininore*  vnjvuaorva  et   majom  de  beneftoio,  in   jad' 
parium    snorum    drliniatur  jwr    juJicem    cartia ; '    Lib.    Kead.    I 
Loth.ir  II  sayt, '  tjauoiuina  nt  nemu  roiled  adimatur  de  pa<go«aione  «tii  I 
ficii  niri  cornncta  culpa  quae  ait  laudanda  per  j'  '    ^         ,    -  •• 
UL'ut  Rupra  dictum  est:'    ibid.  v.  xiii;    Pertz,  L' 

In  the  law<  of  Henrj'  I  ^«o  called)  the  lame  princij^,: .  . .  ; ;    .  j  .    Li 

quiaqne  pT  piiros  taoi  jadicMidiu  est.' 

*  An.  Bar.   {  41 ;   Magna  Carta.  (  45.     On  thit  prineipU  lhi*| 
uf  a  coiirt-lcot  muat  be  a  iMmal  uteward. 

'  Art.  Tiar.  f  43  ;   ilagna  CarU.  {  4$. 

■  Magna  CarU,  i  54. 


"•] 


TAe  Grtal  Charter. 


57y 


lieiMi  <)|)j)ree8ed  ore  at  tlii'  same  future  period  to  I*  determined 
mid  rccuguispd  ;  the  Welsli  princes  and  the  l<iug  of  Scots  are  to 
luive  joatice  doue ;  aud  a  general  amnesty  for  all  political 
offences  urising  out  of  tlie  present  quarrel  is  to  be  given '. 

Tlie  enforcement  of  the  Charter  is  committed  to  twenty-five  >i«ui.«f 

«x«t}UUon, 

Itorons,  to  be  choaen  by  the  whole  baronage.     These  are  em-  tim 
powere<l  to  levy  war  against  the  king  himself,  if  he  refuse  to  do  ,^uj)i»' 
justice  on  any  claim  Inid  before  him  by  four  of  iheii-  numlier ; 
aud  iu  ooqjunctiou  with  the  commima — the  community  of  the 
whole    realm — to   distrain   him,  saving   his   royal    person   and 
queen  and  children  '. 

The  last  clause  contains  the  enacting  words,  '  We  will  aud  Enacung 
firmly  enjoin,'  and  the  oath  to  be  taken  on  the  part  of  the  king  oatii. 
and  on  the  pail  of  the  Ijarous,  that  all  these  articles  shall  be 
observed  in  good  faith  aud  without  evaaion  of  their  plain  con- 
struction *. 

In  this  mere  abstract  of  the  Great  Charter  we  have  the  ii«m(niti<>»| 
summing  up  of  the  rights  and  duties  that  have  been  growing  Uoiui  uniii; 
into  recognition  whilst  the  nation  was  growing  into  couscious- 
ucss.  The  Coiiivimia  loliun  terrae,  which  is  to  join  with  the 
twenty-five  barons  iu  the  exeotition  of  the  Charter,  has  at  last 
entered  upon  its  career  of  constitutional  life. 

So  gi-eat  a  Ijuuu  as  Magna  Carta  might  uhuoat  excuse  thel  Inqnii?  u  i 
men  by  whose  agency  it  wtis  won  from  a  trial  at  the  bar  o^xUuwuo  ' 
history.  But  so  much  of  the  earlier  fortunes  of  the  constitu* 
tion  turns  upon  pergonal  hibtory,  on  the  local,  i.>fiicinl.  aud 
family  connexions  of  the  great  men,  that  we  cannot  dismies  the 
subject  without  the  inquiry',  \Mio  were  the  men,  and  what  was 
their  training  ?  'W'iio  were  the  barons  that  now  ini|)ose  limits 
ou  royal  tyranny,  and  place  themselves  iu  the  vanguard  of 
lil^rty  ?  How  have  they  come  to  sit  in  the  seats  aud  wield 
the  swords  of  (hose  whom  so  lately  we  baw  arrayed  iu  feudal 
miglit  against  king  and  (leople  1 

The  barons  who  took  pai-t  in  the  tranaaxtlous  out  of  which 

'   Mi^fn*  Ciu-U,  a  49-59, 63 ;  Art.  B,ir.  H  4*-4^- 
'  Ha^n  Carta,  i  61  ;    Art.  Bar.  (  49. 
'  Ma^na  Carte,  i  63. 
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Magua  Carta  emerges — and  the  whole  baronage  was  in  one 
or  another  directly  concerned  in  it — fall  into  four  claBees  :  the 
who  begun  the  (juarrel  in  A.D.  121 3  by  refusing  to  follow 
king  to  Fi-ance  ;  those  who  joined  them  after  the  councils  he 
at  S.  Alban'8  and  in  S.  Paul's :  those  who  left  the  king  in 
spring  of  A.  D.  1 2 1 5  after  the  adhesion  of  the  Londoners  ;  uud 
those  who   continued  witli   him  to  the   last.     Eaxsh   of  tiie^H 
divisiouB  contained   men  who  acted  on  the  ground  of  publ^^ 
right,  and  others  who  were  mainly  influenced  by  private  friend- 
ship and  gratitude,  or  by  the  desire  of  avenging  private  wrongs. 

The  first  class  was  chiefly  coraposed  of  the  north  count 
Imitous,  the  Northunibnuii,  Norenses,  Aquilonares  of  the  chroil 
iclers.     No  list  of  them  is  given,  but  they  can  easily  be 
guished  in  the  roll  of  chiefs  enumerated  bj-  Matthew  Paris 
connexion  with  the  assembly  at  Stamford :  they  ore  Eustace  de 
Vesci,  Richard  de  Perci,  Robert  de  Ros,  Peter  de  Bruis,  Nicola 
dc  Stuteville,  William  de  Mowbray,  Simon  de  Kj-nie,  Gilbert  1 
la  Val,  Oliver  de  Vaux,  John  de  Lacy  the  constable  of  Chestfl 
and  Thomas  of  Multou.     All  tliese  are  well-known  names  in 
the  north  ;   many  of  them  appear  in  Domesday ;   but,  with  the 
exception  of  Mowbray  and  Lacy,  not  among  the  greater  tenants- 
in-chief  at  the  time  of  the  Survey.     They  had  sprung  into 
foremost  rank  after  tht-  fall  of  the  elder  bouse  of  Mowbray,  an 
had  many  of  them  done  service  under  Richard  de  Lucy  an 
Ranulf  Olnnvill  in  the  defence  of  the  north.     Eustace  de  Ves 
however,  was  closely  connected  by  marriage  with  the  king 
Scota,  and  is  said  to  have  had,  like  Robert  PitE- Walter  and 
William  of  Salisbury,  cruel  wrongs  to  avenge  upon  the  king. 

The  second  division,  containing  the  rest  of  the  confedemi 
who  met  at  Stamfonl,  embraced  the  remnant  of  the  Cionque 
baronage,  and  the   representatives  of  the  families  which   hn 
earned    lands   and   dignities   under    Henrj'  I   and    Henry    IL 
Amongst  these  the  most  prominent  is  Bobert  Fitz-Walter, 
grandson  of  Richard  de  Lucy  and  a  desc-eudant  in  the 
line  from  the  Norman  house  of  Brionne.     With  him  are 
de  Quenci  earl   of  Winchester,  the  possessor  of  half  the 
herltance  of  the  great  house  of  Leicester ;   Henry  Bohun  earl 
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Hert'forfl,  niul  Roprcr  Bipcxl  pnrl  of  Norfolk,  wlio  appear  aide 
l>y  sidi"  as  tlieir  dcBcendants  did  when  tliey  defied  Edwnrd  T  ; 
Riclinrd  of  Clare  enrl  of  Hertford,  the  brotber-iii-kw,  and 
Geoffrey  de  Mandeville  earl  of  EB§ex,  tlie  liusbaiid,  of  the  kiitg's 
divorced  wife;  William  Marahall  the  younger,  the  sou  of  the 
great  carl  whose  adhesion  was  the  main  support  of  John ; 
Roger  dc  Creissi.  William  MBlduit,  William  de  Lanvalei,  aud 
others,  whose  DHraea  recall  the  justices  of  Henry  Il's  C'uria  ;  and 
with  them  Robert  de  Vere,  Fulk  Fitz-Warin,  William  Mallet, 
William  de  Beauchamp,  two  of  the  house  of  Fitz-Alan,  and  two 
of  the  house  of  Gant '.  Many  of  these  have  names  the  glories  of 
which  belong  to  later  history :  such  of  them  aa  are  of  earlier 
importauce  maj-  be  referred  to  the  two  sources  already  indi- 
cated ;  the  great  baronial  families  that  had  l>een  wise  enough  to 
cast  nway  the  feudal  aspirations  of  their  forefathers,  and  the 
ri)-ing  houses  which  had  sprung  from  the  miuisterinl  nobility. 

The  third  class,  which  clung  to  John  as  long  as  he  seemed  to  Tiw  thini 
have  any  hope  iu  resistance,  was  headed  by  those  earla  who  i.<in~i  u'l'u 
were  closely  connected  by  blood  or  by  marriage  with  the  royal  their  "utr> 
house":  Earl  William  of  Salisburj',  the  king's  natural  brother;         ** 
Wilham  of  Warenne.  the  son  of  Enrl   Hamelin  and  cousin  of 
John,  nn<l  Henry  earl  of  Cornwall,  grandson  of  HeniT  I.    With 
llieiTi  were  William  de  Forz,  titular  count  of  Aum.ile  and  lord 
tif  Holdeniess,  a  feudiil  adventurer  of  the  worst  stamp,  whose 
father  had   l)een   one  of  the  captains  of  Richard's  crusading 
fleet ;    Ranulf  earl  of  Chester,  aud  William    Marshall   eorl  of 
Pembroke,  two  men  of  long  and  varied  experience  us  well  as 
great  social  importance,  who  seem  up  to  the  last  moment  to 
have  hoped  that  their  own  influence  with  the  kuig  might  make 
it  uunccessary  for  them  to  go   into  open  opposition.      In  the  Hie  |ira»nt 
second   rank  come   Geoffrey   de    Lucy,   Geoffrey   de    Fnmival.  "' '     ^' 
Thomas  Basset,  Henry  de  Comhell,  Hugh  de  Neville,  and  Wil- 
liam  Briwero,  the  men  who  were  at  present  in  power  in  the 
Curia  Regis  and  Exchequer;    who  were  Iwund   in  honour  to 
adhere  to  their  master  or  to  resign  their  dignities  ojul  who  bod 


•   M.  Puria.  !i.  iHi 


iJ.ia.  JK7. 


58a 


Cowttitntional  fTnttoty. 


[CHAI. 


I  fonrtli 
i;  Johu'i 
uiul 

«nnU. 


Tlie  kiug'j 
party  iunnng 


ofUie 
'-firo 
Ion. 


™ty 


•ome  )0 


in  many  cnaes  been  too  willing!  niiuisters  of  tli«  inii^tutiM  tbit 
provoked  tho  struggle. 

The  few  who  adhered  to  John  to  the  last  were  chiefly  tktat 
who  had  everything  to  fear  and  nothing  to  hope  from  tlw 
victory  of  the  ccinfedcrnt**  ;  Richard  de  ilarisco,  the  chanc«lW. 
Peter  de  Manley,  Falkes  de  Breanti.  Philip  son  of  Murk,  Gorvil 
de  Atio.  Engelard  de  Cygonies,  Robert  de  Oungi,  and  orhm 
whose  nfiroes  testify  to  their  foreign  extraction,  and  •ome  tif 
whom  were  expressly  excluded  by  the  (.ireat  (."harter  from 
holding  office  in  England  '. 

Of  the  biHhops,  Peter  des  Roches  the  justiciar  was  pr 
the  only  one  who  heartily  supported  John :  he  was  a 
favourite  and  an  unpopular  man.  Pandnlf  tlie  papftl  enn>j 
was  also  on  the  king'H  side ;  and  some  of  the  bishops  who  had 
been  btely  congecrated,  such  as  Walter  Gray  of  Worce8t«'r,  wh 
had  been  chancellor  for  some  years,  and  Benedict  of  Rochest 
prolmbly  avoided  ti»king  up  «ny  decided  position.  Even  »rc| 
hiphop  Langton  himself,  although  he  sympathised  with, 
partly  inspired  and  advised  the  confederates,  reuuiinrd  in 
tendance  on  the  king. 

It  is  woi-th  while  to  com})are  with  these  Uata  the  name* 
those  counsellors  by  whose  advice  Jolui  declares  that  he  is 
the  cliarter,  as  well  as  those  of  the  twenty-five  borons  to 
the  execution  was  committed.  The  former  body  is  composed  i 
the  bishops,  with  Stejihen  Langton  and  Paudulf  at  their  bead. 
and  those  earls  and  barons  who  only  left  John  after  the  adhe- 
sion of  the  Londoners ;  it  conttuns  none  of  the  northern  borom*. 
none  of  the  second  list  of  confederates ;  and  the  selectioo  wiu 
jH?rhaps  made  in  tlie  hope  of  binding  the  persona  whom  it  i| 
eludes  to  the  continue<i  support  of  the  hard-won  liU'rtics. 
twenty-five  executom  are  selected  firora  the  two  latter  i 
they  are  as  follows :  of  the  north  country  lonis,  Eustace  dtT 
Vesci,  William  de  Muwbj-ay,  Robert  de  Ro»,  Joliu  de 
Richard  de  Perci ;  of  the  Stamford  confederates,  thv  rarU 
Herffonl.  Gloucester,  Winchester,  Hereford,  Norfolk,  and  Oj 
ford ;    Robert  Eit/.- Walter.  Willinui   Mamhall  the  younger,  OS 

'  Art.  50. 
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l«Tt  de  Clare,  Iln^jh  Bigod,  William  Mallet,  John  Fitz-Robert, 
Rojfer  de  Manihezon,  Riclinrd  de  Muiitfitchet,  William  d« 
HuntingficW.  Two  of  the  thirii  list,  William  of  Aumale  aiid 
Wiiliain  of  Alliini,  represent  n  body  less  hostile  to  John. 
Geoffrey  de  Say,  who  is  found  shortly  after  in  arras  ngniiist 
John,  and  the  mayor  of  London,  complete  the  number '. 

In  a  further  stage  of  our  inquiry  we  sliall  be  able  to  trace  'mpoH 
the  subsequent  divisiona  of  party  and  policy  that  sprang  out  i><ta. 
of  these  several  combinations,  in  that  altered  state  of  afiairs 
which  followed  the  French  invasion,  and  through  the  difficulties 
which  beset  the  minority  of  Henry  III.  The  analysis  of  the 
lists  confirms  the  evidence  of  the  historians,  and  proves  that 
the  first  cry  for  freedom  came  from  the  North,  that  it  was  taken 
up  and  maintained  by  the  strength  of  the  baronial  party,  which 
had  learned  the  benefit  of  law,  peace,  and  good  government, 
and  tliat  the  demands  of  the  confederates  took  a  definite  and 
defensible  form  under  the  hand  of  the  archbishop,  and  on  the 
model  of  Henry  I's  charter:  that  this  basis  of  agreement  was 
accepted  by  the  people  at  large,  and  e.sjjecially  by  the  Londoners, 
who  to  some  extent  represent  the  town  population  of  the  king- 
dom;  nnd  was  finally  adhered  to  by  the  most  important 
members  of  the  government,  with  William  Marshall  at  their 
head.  John  remained  contumacious  till  all  but  his  foreign 
creatures  had  foi-wiken  him,  and,  when  he  yielded,  he  yielded 
with  a  full  intention  of  eluding  by  papal  connivance  nil  big 
promises.  The  Great  Charter  is  then  the  net  of  the  united 
nation,  the  church,  the  borons,  and  the  common*,  for  the  first 
time  thoroughly  nt  one.  It  is  in  form  only  the  oct  of  the  king : 
in  substance  and  in  historical  position  it  is  the  first  effort  of  a 
corporate  life  thnt  has  reached  full  consciousness,  resolved  to 
act  fur  itself  and  able  to  carry  out  the  resolution. 

'  M.  P»ri»,  ii.  604,  605:  M-l— •  i'\~..r\vx*,  i>.  lijR.     Mntthewr  P»rij,  ii. 
60J,  (fives  »  fuiilier  liit  of  '    l)aruu>  who  tworc  to  obey  the 

order*  of  tlie  twenty-live :   tin  :  idea  the  KorU  MarvhftI,  Aniudel 

Mid  Wuvnne,  Hulxsrt  de  Burgli,  VViuiu  Fitic^ieroltl,  Pltili|i  nf  Albini, 
■oil  William  Percy. 
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loC.  The  great  characteristic  of  the  English  constitu 
system,  in  that  view  of  it  which  is  oflered  in  these  pagvs.-^ 
priuciple  of  its  growth,  the  secret  of  its  construction, — ia 
coutiiiuuus  rteTelupmcDt  of  vepreseutative  iiistittitiona  from  tli 
first  elemeiitiirj-  stage,  in  which  they  are  employed  for  Ic 
lurpoees  and  in  the  simplest  form,  to  that  in  which  the  nntiona 
rliiimeiit  appears  us  the  concentration  of  all  local  and  provis 
iul  machinen,-,  the  depi)sitory  of  tlie  collective  powers  of  tld 
hree  estates  of  the  realm.  We  have  traced  in  the  Aiiglo-8axa 
history  the  origin  and  growth  of  the  local  institutions,  and 
the  hiftlory  of  the  Norman  roigiis  the  creation  of  a  strong  m 
ministnttive  system.  Not  ttiat  the  Auglo-Saxou  rule  had 
administmtive  mechanism,  or  tluit  the  Norman  polity  vms  wnn( 
iug  iu  its  local  and  provincial  orgauibui.  but  that  the  8tr<«ngt| 
of  the  former  was  in  the  lower,  and  that  of  the  Utter  iu 
npi>cr  ranges  of  the  K)cial  system,  and  that  the  stronger 
of  each  were  permanent.  In  the  reigns  uf  the  ibree  king 
whose  history  was  sketched  in  the  last  chapter,  wc  tnwc  •  mo»t 
inipoi-tnnt  step  in  advance,  the  lnt«r|j«!UelrutioD.  the  growing 
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ogetLer.  of  the  local  machineiy  and  the  (wlminiBtra'ive  orgaii- 

ntioii.     We  hnre  alrrmly  cxaiuined  tlie  great  crisis  by  which 

bi-y  were  brought  together :  now  we  begin  to  trace  the  procesB 

by  which  the  admiuistrative  order  is  worked  into  the  common 

iiAv  of  the  people,  and  the  common  institutions  of  the  f)e<iplc 

admitted  to  a  share  in  the  administration  of  the  state ;  the 

beginning  of  the  process  which  is ' completed  in   national  self- 

vcrnment. 

The  period  is  one  of  amalgamation,  of  consolidation,  of  con- 
Quous  growing  together  and  new  development,  which  distin- 
lishcs  the  process  of  organic  life  fiom  that  of  mere  mechanic 
ontrivunce,  internal  law  from  external  order. 
The  nation  becomes  one  and  realises  its  oneness ;  this  real- 
isation is  necessary  before  the  growth  can  begin.  It  is  com- 
pleted under  Henry  II  and  his  sons.  It  finds  its  first  distinct 
ipression  in  Magna  Carta.  It  is  a  result,  not  perhaps  of  the 
lesign  and  purpose  of  the  great  king,  but  of  thi?  converging 
liiief  of  the  policy  by  which  he  tried  to  raise  the  people  nt  large, 
and  to  weaken  the  feudatories  and  the  principle  of  feudalism  in 
them.  Henry  is  scarcely  an  English  king,  but  he  is  still  less  a 
freuch  feudatory.  In  his  own  eyes  he  is  the  creator  of  an 
apire.  He  rules  England  by  Englishmen  and  for  English 
OSes,  Normandy  by  Normans  and  for  Norman  purposes ; 
lio  end  of  all  his  policy  being  the  strengthening  of  his  own 
ower.  He  recognises  tJie  true  way  of  strengthening  his  jkiwor, 
strengthening  the  basis  on  which  it  rests,  the  soundness, 
be  security,  tlie  sense  of  a  common  interest  in  the  maintenance 
of  jK'uce  imd  order. 

The  national  unity  is  completed  in  two  ways.  The  English 
itve  united;  the  English  and  the  Norman  have  united  also. 
(The  threefold  diviiiion  nf  the  di.'stricta,  the  Dane  law.  the  Wcst- 
ixon  and  the  Mercian  law,  which  sulmisted  so  long,  disnppears 
ft  the  reign  of  Stephen.  The  terms  are  become  arrliaisms 
rhich  occur  in  the  pages  of  the  histuriaug  in  a  way  that  proves 
liem   to    b.'ivr   Ix-oiime    nI)solete '  ;    the   writers   tbeinwtlveM    are 
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uneerfnin  which  Bhires  fall  into  tlie  aftveml  divinoiia.     Tra««9 
of  slight  diffcrencea  of  custom  may  be  ilidcovered  in  the  vai^icg 
rules  of  the  county  court?,  which,  as  Ulauvill  tells  u»,  art  m 
numerous  that  it  is  impossible  to  put  them  on  record ' ;  bnt 
they  are  now  mere  local  by-laws,  no  real  evidence  of  pernrnnpiit 
divisions  of  nationaJity.     In  the  same  wny  Normnn  and   Enjr- 
lishmen  are  one.     Frequent  iuterraarriageg  have  so  nnitcd  thrni. 
that  without  a  careful  investigation  of  pedigree  it  cannot  lieJ 
ascertained, — so  at  least  the  author  of  the  Dialogus  de  ScACcamI 
nflimiB, — who  is  English  and  who  Nortuan*.     If  this  b«  cob 
sidered   a  loose   statement,  for  scarcely  two  generatinns  h«» 
passed  away  since  the  Nonnan  l>loo<l  was  first  introduced,  it  i 
conclusive  evidence  as  to  the  common  consciousness  of  union 
The  earls,  the  gfreater  liarons,  the  cmirtiers,  might  l)e  of 
Norman  Mood,  but  they  were  few  in  number :  the  roj-al  notj 
was  as  much  English  as  it  was  Norman.     The  numbers  of  Nut 
man  settlers  in  England  are  easily  exaggerated;  it  is  i 
able  tliat  except  in  the  baronial  and  knightly  ranks  tht 
was  very  great,  and  it  is  very  prolable  indeed  thot,  where  th* 
was  such  infusion,  it  gained  ground  by  peaceable  ^k'" 
niarringe.     It  is  true  that  Nornmn  lineage  was  vuk'  udedj 

HH  the  more  honourable,  but  the  very  fact  that  it  was  vulgarly  i 
regarded  would  lend  to  its  being  claimed  far  more  widely  \\. 
fiicts  would  warrant :  the  bestowal  of  Norman  liajitismal  tuunegJ 
would  thus  supplant,  and  did  supplant,  the  old  English  ones,  an4 
the  Norman  Christian  name  would  then  be  alleged  as  proof  of 
Norman  descent.  But  it  is  far  from  improbable,  tbongh  it  rulj 
not  have  been  actually  proved,  that  the  vast  majority  of 
names  derived  from  English  places  are  evidence  of  jiure  KtigUal 
descent,  whilst  only  those  which  are  derived  from  Nornu 
places  afford  even  a  presumptive  evidence  of  Nonnan  descent 
The  subject  of  surnames  Ecarcely  rises  into  promineow 
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the  fuurteeiitli  ceutury  ;  l>ut  an  exaaiiiiation  of  the  imliceH  to  tncnnw 
tJiii  RoDs  of  the  Excbeijner  and  Curia  Regis  sliowH  a  coutiuuouM  .ilnunif^ 
itioreiise  in  number  and  irnportaiice  of  pei-sons  bearing  English 
nnrneg:  »8  early  as  (be  reigii  of  Henry  I  we  find  among  the  Eu^iuii 
baroiiB  Hugh  of  Bociilund,  Bniner  of  Bath,  and  Alfred  of  Lin- 
coln, with  many  other  u&mea  which  show  either  that  English- 
men had  taken  Nomian  names  in  baptism,  or  that  Nonnans 
were  willing  to  »ink  their  local  surnames  in  the  mass  of  the 
uatiouat  nomenclature. 

157.  The  union   of  blood   would   be   naturally  expressed   in  UniiyllnS? 
unity  of  language,  a  point  which    is   capable   of  being   more  ?,[^u»«ft 
strictly  tested.     Although  French  is  for  a  long  period  the  lan- 
gua|,'e  of  the  palace,  there  ia  no  break  in  the  continuity  of  the 
nglish  as  iv  literary  langnsge.     It  was  the  tongue,  not  only  of 
the  people  of  the  towns  and  villages,  but  of  a  large  proportion 
of  those  who  could  read  and  could  enjoy  the  pni-suit  of  know- 
ledge.    The  growth  of  the  veraocular  literature  was   perhaps  Mndifiov- 
retarded  by  the   influx  of  Norman  lords  and  clerks,  and  its  v"^uniii 
character  was  no  doubt  modified  by  foreign  influences  under      "* "''" ' 
Heury  II  and  his  sons,  as  it  was  in  a  far  greater  degree  affected 
by  the  infusion  of  French  under  Henry  III  and  Edward  I :  but 
it  was  never  stopped.     It  wa.'i  at  its  perioil  of  slowest  growth 
Its  rapid  in  its  development  a*  were  most  of  the  other  literatures 
of  Europe.     Latin  was  still  the  language  of  learning,  of  law. 
and  of  ritual.     English  had  to  struggle  with   French  as  well 
with  Latin  for  its  hold  on  tlie  sermon  and  the  popular  poem : 
when  it  had  forced  its  way  to  light,  the  books  in  which  it  was 
used  hail  their  own  perils  to  undergo  from  the  contempt  of  the 
learned  and  the  profano  familiarity  of  the  ignorant.     But  tlie  conunuiti 
foct  that  it  survived,  and  at  lost  prevailed,  is  sufficient  to  prove  u.turr.'.f 
its    atreugtii.     Thu    last    memoranda    of    the    Peterborough    "*"'■ 
Chronicle  belong  to  thu  year  1154:    the   Inst  extant   English 
charter  can  scarcely  bo  earlier  than  n.55.     There  are  English 
sermons  of  the  same  century,  and  early  in  the  next  we  reach 
the  dnt(<   of  Layamou's   Brute  uiid  the   Ormulum.     These  are  Pncnwntl 
fragments    of   the   literature   of   a   language   which    is   possiti^'  t.  r  jt. 
through  rapid  stages  uf  growth,  and  whii'h  lm«  not  attained  a 
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olaesicol  atandard.  Only  fragments  are  left,  for  tbo  rocoonn^ 
stages  pass  so  quickly  that  the  uionume'ute  of  one  gt^tic 
arc  only  half  intelligible  to  tlie  next.  The  growth  of  tha 
gnage  and  that  of  the  literature  proceed  in  on  inTerse  ratio. 
we  were  to  argue  from  these  fragments,  we  should  infer, 
whilst  in  the  department  of  law  the  use  of  the  iiAtive 
was  necessarily  continuous,  it  hod  to  rise  through  tLe  stitgee  i 
the  song  and  the  sermon  t«  that  point  of  develo; 
which  those  who  required  history  and  deeper  poetry  iK 
them  in  their  own  language.  Such  a  sequence  may  imply 
increase  of  educatiun  in  the  English,  but  it  more  probably  in 
plies  the  disuse  of  French  in  the  das^ses  that  had  n  t&^te  fa 
learning :  and  it  is  still  more  probable  that  the  two  literatnr 
advanced  by  equal  steps  until  tlie  crisis  came  which  banishe 
French  from  iwpular  conversation.  There  are  traces  that  setnri 
to  show  that  English  was  becoming  the  familiar  convermtionai 
language  of  the  higher  classes.  The  storj'  of  Uelcwisia  do  Uur 
ville.  preserved  by  Willium  of  Canterbuj-y  in  iiis  life  of  Bcckel| 
exhibits  the  wife  or  mother  of  one  of  tbe  murderers  as  luti 
English.  '  Huwe  of  Morvill,  war,  war,  Liulf  havoth  bis 
ydrawen,'  was  her  ciy  when  she  invoked  the  aid  of  her  hust 
to  punish  the  8tabl)oru  virtue  of  her  English  favounte '. 
raldus  Carabrensis,  a  man  of  high  Norman  descent,  conid  lie 
only  read  but  criticise  the  language  of  the  Chronick-a  and 
Alfred,  and  compare  tbe  dialects  of  northern  and  souther 
England*.  Hugh  of  Nunant,  a  Norman  of  the  Normans,  mea<l 
tions  it  as  a  strange  thing  thnt  William  Longchump  the  cli 
ccUor  was  ignorant  of  the  language  of  the  people,  and  regards  i 
in  special  connexion  with  liis  hatred  and  contempt  of  the  Enj 
lii^h '.  I^atin  was  the  oixlinary  language  of  the  monks  of  Durluiui, 
yet  they  conversed  in  English  with  S.  Oodric,  who  sjxike  Frenc 
only  by  miracle*.     The  hymn  which  the  Blessed  Virgin  tatigbi 
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tht!  eaxmi  saint  waiB  in  English '  oiul  in  Engliali  it  is  recui-de<i 
for  the  rending  of  bishop  Hugh  de  I'uiset,  At  C'niiteibury,  in 
the  miraculuiiii  history  of  DumtAii,  written  by  Eodmer,  it  i« 
the  devil  that  speaks  French '  and  corrects  the  iudifiereut  idioo) 
of  an  Englifih  monk,  S.  Hugh  of  Lincoln,  who  wns  b  Bur- 
i;umliau  by  birth,  did  not  understand  the  diiilccts  of  Kent  ami 
HonUngdonBhire,  bat  he  was  addressed  by  the  natives  as  if  it 
were  naturally  to  he  expected  that  he  would  oonipreheud  whiit 
Uiey  said '.  Little  can  be  safely  inferred  from  such  scnttered 
notices,  but  that  it  was  not  uncommon  for  educated  people  to 
?|ieiik  both  languages.  Of  any  conimixture  of  French  and 
1. 1 11: Huh  tit  this  period  there  is  no  truce:  thi.-  language  of 
Chaucer  owes  its  French  elements  to  a  later  infusion :  the 
structure  of  our  language  is  affected  by  the  foreign  influence  us 
yet  in  a  way  which  may  be  called  mechanical  ruther  tluin 
chemical :  it  loses  its  inflexions,  but  it  does  not  readily  accept 
new  grammatical  forms,  nor  docs  it  adopt,  to  any  great  extent, 
a  new  vocabularj'. 

The  uniformity  of  legal  system  in  its  application  to  Norman 
and  Englishman  alike,  would  of  necessity  follow  from  a  state  of 
society  in  wliich  Norman  was  undistluguiBhable  from  English- 
man :  but,  except  in  one  or  two  points  of  tmnsieut  ijiterest,  it 
is  not  likely  that  any  great  distinctions  of  legal  procrduri-  hn<l 
ever  separuted  the  two  races.  The  Norman  character  of  the 
Curia  Regis  and  the  English  character  of  the  shiremoot  stund  in 
contrast  not  so  much  because  the  former  was  Nomiuu  and  the 
latter  English,  as  because  of  the  different  social  principles 
fix>m  wliich  they  spring.  The  Englishman  where  lie  is  a  tenant- 
in-chief  iuts  his  claims  decided  in  the  Curia  Regis;  the  Kormon 
vavoseor  nnd  the  English  ceorl  alike  are  treated  in  the  shiremoot '. 
The  trial  by  Wttlo  and  the  inquest  by  jury  in  its  several  forms 
are,  after  tlie  first  preasure  of  Ihi^  Comjuesst  is  over,  dealt  with 
by  both  alike.  The  lost  restige  of  difference,  the  presentment 
of  Euglishry,  loses  what  significance  it  ever  had.     The  tenures 
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are  the  same  for  «11;  the  Englishman  is  not  disqualified  from 
lieing  B  (euant-in-chief :  tlie  Norman  may  hold  liujd  in  rillwj- 
age :   the  free  and  cointnoii  uocoge  of  the  new  system  is  mlir  J 
the  fi'ee  possesaion  of  the  old,  and  tho  ni&n  who  holdfl  hia  aem  \ 
by  suit  and  sen-ice  at  the  county  court '  is  us  free  as  if  lie  con- 
tinued to  call  his  land  «thel  or  boeland,  over  which  none  but  Um^ 
king  had  soken.     The  one  class  which  is  an  exception  to  all 
these  generalisations,  that  of  the  rugtiei  or  nativi,  is,  it  woald 
apjiear,  exclusively  English :   hut  even  these,  where  they  have 
recognised  claims  to  justice,  claim  it  according  to  its  folleet  and 
newest  improvements.     The  system  of  recognition  is  oa  applic« 
nblo  to  the  proof  or  disproof  of  villein  extraction  as  to  the  aasist 
of  mort  d'ancester  or  novel  disseisin :  nor  does  the  disqualifica- 
tion under  which  tlie  rustic  lies,  for  ordination  or  for  the  judicial 
work  of  the  jury  and  assize,  arise  from  his  nationality,  but  from 
his  status.     The  claims  of  his  lord  forbid  him  to  seek  emancipa-  j 
tiun  by  tonsure  ;  the  precarious  nature  of  his  tenure  forbids  him  ' 
to  testify  in  matters  touching  the  freer  and  fuller  tenure  of  j 
other  men's  property. 

Still  gi'eat  promotion  in  Church  and  State  does  not  yet  com- 
monly fall  to  tlie  lot  of  the  simple  EugUshmuu.  WuIfstAn  of 
Worcester,  the  last,  of  the  Anglo-Saxon  bishops,  dies  in  1095; 
Robert,  the  scholar  of  Meluu,  the  first  English  bishop  of  any 
note  after  the  Conquest,  belongs  to  tl»e  reign  of  Henry  11'. 
The  Scot,  the  "Welshman,  and  the  Breton  reach  episcopal  thraaea 
before  the  Englishman.  Archbishop  Baldwin,  who  wa«  pro- 
moted to  Canterbury  by  Henry  II,  seems  to  have  Inkcu  an 
Englishman  of  humble  birtJi ;  Stephen  Laiigton  also  was  aa 
Englishman,  but  by  this  time  the  tenn  inclades  men  of  either 
descent,  and  henceforth  the  prektes  of  foreign  extraction  form 
the  exceptions  rather  than  the  rule.  In  the  sen-ice  of  the  Stale  | 
however  it  is,  as  we  have  seen  already,  by  no  means  improbabli 
that  English  sheriffs  and  judges  were  employed  by  Henry  Id 

'  '  Per  teetam   comitatiu  ot   de   beodemot,  tinde  •outagium  dari 
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and  Eiiglibli  hchoUrs  mid  lawyers  wore  nglng  into  distuictiuu  in 
Sicily  uud  even  iu  Frntice. 

The  union  of  the  races  resembles  not  merely  the  inechimicul 
union  of  two  bodies  bound  together  by  force,  or  even  by  mutual 
attraction,  in  which,  howevei'  light  the  connexion,  eAch  retains 
its  individual  mass  And  consistency :  it  is  more  like  a  chemical 
oouimixtiire  iu  which,  ulthough  skilled  analysis  may  distinguish 
the  ingredients,  they  are  so  united  both  iu  bulk  and  iu  qualities, 
that  the  result  of  the  commixture  is  something  altogether  dis- 
tinct from  tlie  elements  of  which  it  is  composed.  The  infusion 
of  a  little  tliat  is  Norman  affects  the  whole  system  of  the 
English,  and  the  mass  which  results  is  something  difierent  from 
cither  tlie  one  or  the  other.  Tnu-  the  great  proportion  of  the 
bulk  must  be  English,  but  for  nil  that  it  u  not,  tvnd  nothing 
will  ever  make  it,,  as  if  tbat  foreign  element  had  never  been 
there. 

The  commixture  of  institutions  is  somewhat  similar  :  the  new 
machinery  which  owes  its  exiaience  to  the  new  conception  of 
royal  power,  the  Curia  Regis  and  Exchequer,  does  not  remain 
Kidc  by  side  and  unconnected  with  the  shiremoot  and  the  kindred 
institutions  ;  it  becomes  just  as  much  a  part  of  the  common  law 
us  the  other  :  the  ancient  system  of  the  shire  riseti  to  the  highest 
functions  of  government ;  the  authority  of  royal  justice  permeates 
the  lowest  regions  of  the  popular  organisation.  The  new  con- 
solidating process  is  one  of  organism,  not  of  mere  mechanism : 
the  child's  puzzle,  the  perfect  chronometer,  the  living  creature, 
fi}-mbolise  three  kinds  or  stages  of  creative  skill,  order,  organisa- 
tion, law ;  the  point  that  our  history  reaches  at  the  date  of 
Magna  Carta  may  be  fixed  as  the  transition  from  the  second  to 
the  tiiird  stage. 

In  tracing  the  minat«  steps  of  the  process  by  which  the  com- 
mixture of  race  and  Institutions  was  so  completed  as  to  produce 
an  organisotion  which  gn^w  into  oouBcious  life,  we  may  follow  a 
principle  of  arrangement  difierent  from  that  used  in  the  eleventh 
and  earlier  chapters ;  and  after  examining  tlie  position  of  the 
king,  diWde  the  discussion  under  the  four  beads  of  legiMlation, 
taxation,  the  military  system,  and  judicature  ;  closing  the  histor)* 
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oi'  the  period  witb  an  utteropt  to  trace  the  origin  and  devela)*- 
uioiit  of  that  representative  principle,  which  we  sliaU  iaai 
running  througli  all  the  changes  of  Administrative  policy,  and 
forming  an  it  were  the  blending  influence  which  enabk^  tiir 
other  elements  to  asBiroilate,  or  jwrhaps  the  breath  of  life  wiucL 
turns  mere  organism  iuto  living  and  conscious  personality. 

158.  The  very  idea  of  kingship  had  developed  since  the  aa« 
of  the   (Conqueror.     This  had  been  one  result  of  the  struggle 
with  the  Church.     The  divine  origin  of  royalty  had  been 
sisted  on  as  an  argument  to  iorce  on  the  kiug^  the  bense 
responsibility.     This  lesson  had  been  familiar  to  the  ajicient 
English  rulers,  and  its  application  had  been  summarily  brougl 
home.     Edwy,  like  Uelioboam,  had  spurned  the  counsels  uf 
fathers,  and  the  men  of  the  north  had  left  him,  and  taken 
to  lie  king.     But  the  truth  was  less  familiaf,  and  the  appli* 
tiou  leis  impressive  to  the  Norman.     The  Conqueror  had  wi 
England  by  the  sword;  and,  though  he  tried  to  role  it  as 
national  king,  it  was  not  as   one  who  would  l>e    brought 
account :  William  Rufus  had  defied  God  and  man  :  Henry  I  hi 
compelled  Auseliu  to  give  him  a  most  forcible  reminder  of 
source  from  which  both  king  and  prelate  derived  their  j>owi 
iStephen  had  sinned  against  God  and  the  ])eople,  and  the 
of  supreme  power  was  traced  in  his  humiliation.     The  eveitl 
thut  were  taking  place  on  the  Continent  conveyed  further  lesso: 
In  the  old  struggles   between  pope  and  emperor  the  zeal 
righteousness  was  on  the  side  of  the  latter :  since  the  rei^  of 
Henry  IV  the  Ijalauce  of  moral  influence  was  with  the  pojjea- 
and  the  impoitance  of  that  balance  had  been  exemplified  bol 
in  Germany  and  in  Franco.     The  jwwer  of  the  pen  was  in  t 
hands  of  the  clci'gy :   Hugh  of  FK-ury  had  elaborately  cxplaim 
to  Henry  1  the  duties  and  rights  which  his  position  owed  to  ii 
being  ordained  of  God  '.     John  of  Salisbury,  following  Plutii 
and  netting  up  Trajan  as  the  model  of  princes,  had  urged  t 
contrast  between  the  tyrant  and  the  king  such  as  he  hojied 
find  in  Henry  II '.    Yet  these  influences  were  thwarted  by  anoi 

'  See  luB  work  in  Ritliue'H  MisceUonea,  ii.  184  aq. 
'  In  tlie  Polycaulious,  tbruughout. 
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set  of  ideM,  not  indeed  runningf  couuter  to  them,  bni  directed 
to  n  different  aim.  Tlie  clergy  had  i-xnlted  royalty  in  order  to 
enforce  ita  responsibilities  on  the  conscience  of  the  king;  tlie 
laH7ers  exalted  it  in  order  to  strengthen  its  authority  os  the 
rce  of  law  and  justice ;  making  the  law  honounibk-  by  mag- 
fing  the  attributee  of  the  lawgirer.  And,  as  the  lawyers 
grew  more  powerful  as  a  class,  the  theory  of  royalty  approached 
re  closely  to  absolutism  :  their  language  has  a  tone,  a  force, 
d  a  consistent  logic  that  is  wanting  to  the  exhortations  of  the 
churclimen.  Yet  even  to  tlie  lawyer  this  ideal  king  was  not  the 
who  sat  on  the  throne,  but  the  power  tliat  would  enforce 
le  law.  QlBn%'ill  cites  and  applies  to  Henry  II  the  maxim  of 
e  Institutes,  '  quod  principi  placnit,  legis  hiibet  vigorem,' — a 
inciple  which,  as  Forteecue  points  out,  Ls  absolutely  foreign  to 
the  ideas  of  English  law ' ;  and  the  author  of  the  Diulogus  de 
Scaccario,  who,  although  himself  an  ecclesiastic,  represented 
Injlh  in  life  and  Lii  doctrine  the  ministerial  lawj'er,  lays  down 
that  the  deeds  of  kings  are  not  to  be  discuss^ed  or  condemned  by 
inferior  men,  their  hearts  are  in  the  hands  of  Go<l,  and  it  is  by 
divine  not  by  human  judgment  that  their  cause  must  stand  or 
Happily  a  theory  of  absolutism  is  compatible  with  verj' 
strong  and  strict  limitations  in  practice :  yet  it  was  probably 
under  the  idea  that  the  king  is  the  sovereign  lord  of  his  people 
that  Richard  I  and  John  forsook  ttie  time-honoured  practice  of 
issuing  a  charter  of  lilterties  at  the  coronation.  John's  idea  of 
his  own  position  was  definitely  that  of  an  absolute  prince  :  when 
be  heai-d  the  demands  of  the  barons  he  inquired  why  they  had 
lOt  asked  for  the  kingdom  also,  sjid  swore  that  he  would  never 
[•ant  tliem  such  lilK-rties  as  would  make  himself  a  elnve' :  yet 
tbe  liberties  they  asked  were  those  which  his  forefathers  had 
l)ecn  glad  to  offer  to  their  people.  Curiously  enough  it  is  in 
John  that  the  territorial  idea  of  royalty  reaches  its  typical 
enunciation :  all  the  kings  before  him  had  called  themselves  on 
eat  senls  kings  of  the  English :  John  is  the  first  whose; 
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title  appean  on  Uiat   bolemu  and  sovvragu   i!inldein  u   lbs 

'Die  growth  of  real  power  in  tbe  king's  hands  had  adwiMd. 
in  proportion  tu  the  tlieorr.     Every  meaRtrs  of  int   • 
by  which  the  great  vauals  had  beten  repressed,  or   :..^    , 
etrcngtheued  to  keep  them  in  check,  had  increaaed  tbe 
influence  of  tlie  crown  ;   and  the  whole  tendency  of  the 
teriul  sjt'tem  hod  been  in  the  same  direction.     Hence  it  vne  I 
John  was  able  bo  long  to  play  the  part  of  a  tyrant,  and  thai  | 
barons  had  to  enforce  the  Charter  by  mtuisurea  which  far 
time  were  an  exercise  on  their  part  of  sovereign  power. 

Somewhat  of  the  greatness  of  the  royal  position  waa  owing  (c 
the  claim,  which  at  this  period  waa  aaccessfttlly  urged,  to  the 
KUpremc  rule  of  the  British  islands  ;  a  claim  which  had 
made  nnder  the  deftcendaiit«  of  Alfred,  and  waa  tmditic 
repiirded  as  really  establislitHl  by  Edgar.  Ti  " 
had  neknowledged  the  siizeniinty  of  the  Con.; 
from  time  to  time  forced  into  formal  submission  by  WiU| 
Rufu8  and  Henry  I:  but  Stephen  had  l>een  abl  '     ''* 

that  side  of  the  island.    Tlie  three  Welsh  wars  <■  l| 

not  amongst  his  most  successful  i-xpcditioiis,  yet  br  amu  or  hf 
iipgotiiitious  he  managed  to  secure  tbe  homage  of  the  prinoaa*, 
on  one  of  whom  he  befttowcd  his  own  aister  in  marriafte  *. 
Richard's  accession  the  homage  waa  again  demanded, 
fcutape  was  raised  on  Uie  pretext  of  an  expedition  to  enforce^ 
Yet  whfu  Rhye  ap  Griffith,  the  king  of  Soutli  Wales,  camej 
Oxford  for  the  purpose  of  negotiation,  Richard  refused  to 
him',  and  it  does  not  appenr  that  he  ever  renewetl  f "    '    ■ 
On  the  deatli  of  Rhy»,  the  disput^Hl  HUccoMion  to  his  i 
waa  settled  by  archbishop  Huhert  as  justiciar*,  and  tiriliith 


'  Henry'f  Umw  Welih  wxn  were  in   1157,  1163,  ktiil   Ilftj.     Ho 
WM  p«ifonne<l  1>y  the  prince*  •(  Woodstock  .Tnly  I,  1 163:   ntnl  Lhov  / 
tended  hi*  court  »l  Gloucester  in  1 1 75.    101177  they  eworo  f<  ■ 
in  M&y.    In  1 1 84  they  provoked  the  king  tu  prt'{«re  for  lusnilx  . 
but  wlien  he  hitd  reached  Worcaeler,  Rhys  »p  Griffith  raft  Uuu 
homiiire.     The  South  WeUh  were  >f;aio  in  &rin<»  in  1 1S6.     Tbe 
Not!!:   ^'    '        After  the  nuurioge  "f  Davi'l  wiUi  the  lung:'* 
fiwi'  "icred  ti>  Henry  in  the  rebellion  uf  1173. 


5^^ 


Seottlnh  Jlomage. 


59.5 


BccesBor  appeare<]  as  a  vassal  of  tho  Ehiglish  kiug  at  the  conrt 

John  '.    Tbere  RW^ins  \o  luivc  been  tio  reluctiuice  to  accept  the 

omuial  superiority  of  Eoglaud,  s<i  long  as  it  was  compatible 

ith  practical  independence.     But  the  fact  that  their  bishops 

ccivetl  their  cousecnition  at  Canterbury,  and  were,  from  thy 

I  of  Hcury  I,  elected  and  adniillcd  under  tlif  aullmrity  of  the 

kings  of  Eugland,  is  sufficient  to  prove  that  anything  like  rent 

sovereignty  was  lost  to  the  so-called  kings  of  Wales.     They  were 

divided   amongst  themselves,  and   the   highest  object  of  their 

political  aims  was  from  time  to  time  to  tlirow  their  weight  on 

»the  side  of  the  disaffected  barons  who  were  their  neighbours : 
ereating  difficulties  in  tie  way  of  the  king  of  England,  which 
prevented  him  from  meddling  with  them.  But  his  formal 
suzerainty  was  admitted.  '  What  Christian,'  says  Matthew 
Paris,  '  knows  not  that  the  prince  of  Wales  is  a  petty  vassal 
(vassalulus)  of  the  king  of  England  '  I ' 

It    was    very    different    with    Scotland,   although    .Malcolm 

mmore  had  under  the  spell  of  thn  Conqueror's  power  done 

rmnl   homage  to  him ',   and  each   of  the   sons  of   Margaret 

in   turn  sought    support   against   his   competitors   at  the 

burt  of  Henry  I.     The  complicated  question  of  the  Scottish 

nuige,  an  obligation  based,  it  is  said,  on  the  commendation  nf 

be  Scots  to  Edward  the  Elder,  on  the  grant  of  Ciunljerland  by 

nnnd  to  Malcolm,  and  ou  the  grant  of  Lothian  by  Edgar  or 

C'anute  to  the  king  of  Scots,  was  one  of  tliose  diplomatic  knots 

which  are  kept  unsolved  by  mutual  resorvatious  until  tin;  time 

comes  when  they  must  bo  cut  by  the  sword.     And  to  these 

obscun-  points  a  new  complication   was  iidd'.'d  when  D«\-id  of 

Scotland,  who  Iwd  obtained  the  English  earldom  of  Huntingdon, 

Bucceedod  to  his  brother's  throne.     Henry  the  son  of  David 

ceived  the  earldom  of  Northianljerland  from  Stephen,  and  his 

kther  kept  during  the  whole  of  Stephen's  reign  a  hold  on  that 

nty  AS  well  u  Cumberland  and  Westmoreland,  ])artly  in  the 

leged  intt'Test  uf  his  niece  the  empress,  partly  perhaps  with  the 


EcKleiiMtU 
caI  dojicnd- 
enc«of 
W*l». 


I'.iiifv  .ir 
th«  ^'aluh 


QuMtiou  of  I 


It*  complU 


y  Hoveilen,  li.  141. 


*  M.  rsru,  IT.  m. 


\^  Rtlitx^^t  of  Noi;unt,  Opp.  p.  384,  ii|i<riilM  of  WUlUtu   the  Coni)iii)rnr, 
ui  Anglormn  .ScotflnitiK|u<i  A\A  r^pia  tutxgil ; '  aljo  p.  469. 

V»  q  i 


59* 


ConglUvtioHai  Uit(-tyry. 


inteutiou  of  claiming  tiioec  torritorie*  .ia  rigbifuUy  1. 
Us  Cumbrian   principality.     Henry   II    not   onljr  ol.tiim.ii 
natoration  of  ihe  northern  countirs  fmni  Malrolm  IV.  bat  oaB>-_, 
p«lled  bim  to  do  homage' :  William  the  Lion,  wbo  sttcc 
Malcolm,   acted    throughout    his   whole    reign    na    a    vm«i«J 
llnglaud.  attending  the  royal  eoorte  nud  acquiescing  for 
nuMt  part  in  a  superiority  which  it  would  have  bMu  foU/  | 
,j  I  dispute'.     After  the   uusaccesefal  attempt    in    1174    to 

U7«fciiS».  the   rebclUouB  earls,  in  wtiich   he  was  defeated    aitd  • 

Hcury  n  imposed  on  him  the  most  abject  temu  of  submLnim : 
compelling  him  to  surrender  the  oistles  of  Lothian,  ainl 
enforce  on  his  bishops  and  barons  a  direct  oath  of  fealty  to  I 
English  crown.  From  tliat  obligation  Richard  relmsed  hia  < 
the  sum  of  ten  thousand  marks ;  but  neither  Henry'0  vxaetii 
of  the  homage,  nor  Richard's  renunciation  of  it,  afr(>cted  the  pre 
fxistent  claims.  With  William  the  Lion  it  waa  a  far  ~ 
important  object  to  recover  Northumberland,  Cumberland, 
Westmoreland,  than  to  vindicate  his  formal  independence, 
states  he  niled  or  claimixl  to  rule  were  as  yet  unconKilidate 
he  liad  little  authority  in  the  real  Scotland  that  lay  beyoud 
Forth,  and  from  which  his  royal  title  was  derived. 
English-!>peaking  provinces,  which  he  held  ae  lord  of  I»thifl 
ond  of  Strath  Clyde,  were  as  yet  no  more  Scottiiib  tiiaii 

■  Malooljn  TV  did  homage  to  Reaiy  II  at  Charter  in  1157  ;  b«  attrpiW 
hiin  &t  the  at^gt  of  Tooloiue,  and  vma  knighted  by  him  at  Toon  ia  115 
He  did  hoinnge  t<>   th«  younger  Henry  at  Woooivyjk  in   1163.     Tba 
homage*  were  apparently  due  for  the  oiunly  of  Huntingdon. 

>  William  laoceeded  his  brother  in  1 165  ;  in  1  liA  he  follownl  Heory 
to  Normandy,  awording  to  the  Chronicle  of  Mcln'**'    ■*-  ■*   ■  ---» 
turiifJ  shortly  after.      In  1170  he  ami  hia  brother  I ' 
youni,'er  Henry,  according  to  Lord  Haile«  fur  Hi 
Ixinl  Lyttelton  for  I^ithian :  therein  no  deci-iv     ,    ;,  ,  .    .   ,   ,   . 
After  hia  rc-luMs  fnim  impriKtimient  he  fre<|ii<  ij.)^    '  1   '    .  t   r  i, 
court;    eiiwdally  •■'t  Niirt)uunfil»u  in    1176,  at    W 
Nottink-haiii  in   w;'t,  in  Noniuuuly  in   llSi.al  N 


I'    '•       ..    '     ■  -  ■--•..,-■ 

<lul  luitiiii^'r  to  tliilin  At  Ijnrolu,  'aalvo  jure  huo.*  .\ 
uf  HiMitTtr.ilmi  wn«  ill  ihr  him!»  nf  hi^  Knithrr  Ilavi 
■'  ri  duo,  uul- 
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oouuticH  which  he  wished  to  add  to  tiiem.  Yet  Loth  he  and 
his  peuple  uiiurd  at  uii  indepeudeuuu  vi'ry  difTerent  fruni  thitt  of 
Wales.  Tlie  Scottish  biiihups,  who  from  the  beginning  of  tlio 
twelfth  century  had  struggled  against  the  attempt  to  reduce 
them  to  dependence  on  York  or  Canterbur}',  refused  to  submit 
tliemselves  to  the  English  Church,  even  when  tliey  swore  fealty 
to  the  English  king ;  and  actually  obtained  from  I'ope 
Clement  III  n  declnration  that  they  were  subject  immediately 
and  solely  to  the  iiiioetolic  see  it^seli".  The  Scottish  barons, 
even  before  they  had  been  released  by  Richard,  refused  to  be 
bound  by  the  English  undertaking  to  pay  the  Saladin  tithe '. 
Wlieu  it  is  remembered  that  a  large  portion  of  these  liaroiis 
were  adventurers  of  Norman  descent,  who  hnd  obtained  estates 
in  the  Lowlands,  too  far  from  the  English  court  to  fear  royal 
interference,  it  is  not  difRcult  to  see  how  the  feudal  pruiciple 
gitiiied  its  footing  in  Scotland  in  such  strength  as  to  colour  all 
its  later  history.  Tiie  Scuttisli  constitution,  as  it  appean*  under 
king  David,  was  a  copy  oC  the  English  system  as  it  existed 
under  Henry  I,  but  without  the  safegunnis  which  the  royal 
strength  should  have  imposed  on  tlie  great  vassals.  Hence  the 
internal  weakness  which  so  long  counteracted  the  determined 
etTurts  of  the  people  for  national  independence. 

The  anomalous  condition  of  the  principality  of  Galloway, 
which,  as  an  outlying  ]x>rtion  of  the  Strath  C^yde  kingdom, 
clung  to  Euglinh  protection  to  evade  incorjjoration  witli  Scot- 
kud,  and  was  from  the  beginning  of  the  twelfth  century 
subject  ecclesiastically  to  York,  gave  the  English  kings  an- 
other   standing-point    beyond    the    border'.     But    although 
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■  Beneil.  ii.  44. 

'  Gsllriwity  wu  under  the  rule  of  Fergiu,  an  Almost  independent  prince 
>|iriucep«),  wliu  wu  nnmectcd  by  marriage  with  Henry  I,  until  the  )'t>ar 
1 1 60,  when  the  country  waa  «nlidaed  by  Malcolm.  Fergui  then  b«>:ame  a 
cauon  and  tli»l  the  next  year.  On  thr  outbreak  of  war  in  1173,  the  bodj 
of  Ferj;u»  ex|><:Ued  the  Soutti»b  officcm  from  their  country,  and  iu  II 74 

Henry  neot  taivoys  to  ?'■•  ■•••  ti .....  <..  1 )....  va»u>l8.     They  howe»ier 

quarreled  axncmg  theui-'-t  t  tliey  intended  10  make 

H  t"iil  t.f  hiui,  ahktaint"!  ;   and  William  the  Lion 

for  liallowaya»  >'  uiiL  In  1 176  the  king  ufScotacom- 

i  rtof  Galloway,  »  .Icpcd  hi»  own  brother  t'htred,  to  do 

huui:i,-c  to  Hcory,aa  a  Soottiih  baruu.  iiuJt:r  the  (erma  of  the  treaty  of  Falaiu. 
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Henry  IT  i-aised  on  Hrmy  for  the  rednctiou  of  G(All<nrevJ 
1186,  and  even  marched  as  fnr  Durthwuirda  ■•  CArlkle, 
eaccessors  did  not  regan!  the  question  as  worthy  of  «  ctrqi^k 
Alan  of  GallaKa}*  nppcara  umongst  the  borona  by  whoae  cooaad 
John  issued  the  charter,  and  the  bishops  of  Wluiheni 
cousecratioD  and  uusaion  at  York,  duim  to  tbu  middle  of 
fourteentli  century  ;  but  the  territory  wae  gradually  and 
pletely  incorporated  with  Scotland,  as  Scotland  gradually  1 
completely  realised  her  own  national  identity  :  Derroignilk 
tiie  heiress  of  the  princes  of  Galloway,  waa  the  mother  i>f  Jola 
Balliol,  king  of  Scots. 

Over  Ireland  as  a  whole  the  claims  of  Uie  Anglo-Saxon 
were  only  titular.  Edgar  however,  who  had  obtained  the 
mission  of  the  Northumbriuu  Danes,  had  appaniutJy  acted 
{Kvtrou  also  of  the  Ostmen  in  Ireland '.  Canute  may  not 
proliubly  have  done  the  same ;  and,  when  those  8<>ttter>i  toai 
and  obtained  an  ecclenaetical  organisation  in  the  reign  of 
Conqueror,  thoy  received  their  binhops  from  Canterbury.  Bat 
nothing  more  had  been  done;  and  it  is  nnccrtain  whether  in 
n1o^^t  exten&ive  clauna  of  the  Anglo-Saxon  kiug»  to  the  '  la 
perium '  of  all  the  British  isles ',  Ireland  was  even  in  X.Y. 
included.  Henry  II  however,  very  early  in  his  reign,  eonceirtJ 
(he  notion  uf  conquering  Xhe  si^tev  island.  In  his  first  yi-ar  Ii!_ 
obtained  from  the  English  Pope,  Adrian  FV,  the  bull  lAtudd 
Miter,  in  which,  by  virtue  of  a   forced   construotioo   of 


In  1184  Gilbert  reWllcd  *g»iiut  William  llie  Lion,  noil  <U»d  bcfor* 

war  wM  over,  io  11S5,  leaving  b\»  lieir  in  Henry'*  1:  n..!-      llie 

uiu  HfiteiX  by  hia  ncpIibM',  «ouikl<l,  u;&in<t  whom  h  -il  la  J 

liotinlii    liiiwevM'  turt  him  xt  CiirlitJe  Kul   i\i'\  }h  <  tji'i] 

|iriuci|uJity  until  hr  f1ie<)  in  laoo  *t  the   ' 

•uoo<j<»or,  niftrried  »  dnuj^hter  of  l>n-iil 

<'f   DervoryiiilU    Balliul.     Gullowky  furnislicil   a    (i<jrti'.>ii 
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g;e<l  donatiou  of  ConatAutine,  the  pontifT,  as  lord  of  all  i*lauds, 

itowcd  Ireland  on  the  Eugliiih  kintf '.     In  u  council  at  Win- 

bester,  held  the  Fame  year,  Henry  proj)osed  an  expedition  to 

nquer  the  country  as  a  kingdom  for  hi*  brother  William,  but 

di»=suadrd  by  the  empress';  and  the  gift  remained  a  deivd 

;r    tuitil    1167,   when    the    quarrels  of   the   native   princes 

ened  the  way  for  the  piratical  attempts  of  Richard  of  Clare. 

1 1 7 1  Henrj'  him!«lf,  determined  to  avoid  the  Roman  legation, 

ait,  as  We  have  already  seen,  to  Ireland  and  received  the  fonnal 

edience  of  both  kings  and  prelates  ;  the  king  of  Connaught, 

alone  resisted,  making  his  submission  by  treaty  in  1 175  '. 

In    1 177  John  was   made  lord   of   Ireland,  luid    received    tiie 

homage    of   some   of  the    barons,    amongst    whom    IiIh    father 

portioned  out  the  country,  which  was  as  yet  unconquercd '      In 

1185  be  was  sent  over  to  exercise  authority  in  i>er8on,  but  he 

signally  failed  to  show  any  capacity  for  government,  and  was 

recalled  in  disgrace.    Henry  seems  to  have  thought  that  u  fiK-mul 

coronation  might  secure  for  his  son  the  obedience  of  tlie  Irifh, 

and  obtained  from   Urban  III  licence  to  make  him  king,  the 

licence  l>eing  accompanied  by  a  crown  of  gold  and  peacock's 

featliers'.     But,  although   a    special   legate  was  sent    for  the 

irpose  in    1187,  John  was  never  crowned,  and  the  kings  of 

England  remained  lords  only  of  Ireland  until  Henry  VIII  took 

the  title  of  king  without  coronation.     John,  dunng  the  years  of 

lie  Interdict,  made  an  expedition  to  Ireland,  in  which  he  had 

Dme  success,  bringing  the  English  settlers,  who  already  aimed 

independence,  into  fiomcthing  like  order.     But  the  lordship  of 

relnnd  was  little  more  than  honorary ;  the  ntitivr-  jiopulntion 

ere  driven  into  semi -barbarism,  and  the  intruding  race  were 

»rcely  subject  even  in   name   to   the  English   crown.     The 

signution  of  the  kingdom  of  England   to  the   po])e    in    1,213 

fts,  however,  accomjianieii   by  the  wirrender   and    restoration 

Ireland    alao ;    and    of  the    auntial    tribute    of  a    thousand 
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marks,  three  Utnths  were  aaagued   to   Irclaiid.  whilst 
teiithf!  were   to  be  paid   for  Eugliuid.     The   fact   tkiit    Ircl«ad 
had   in   1151    received  a  uew  eecles>ia£tical    oonstitutiou 
Pu])e  Eugeniua  probably  saved  it  from  aauexatioa  tu  the  pE 
vmce  of  Canterbury,  or  to  the  jurisdiction  of  the  primate 
England. 

Whilst  the  king  of  England  waa  thus  averting  and  i>artiAl! 
realising  im]>crial  claims  over  his  neighbours  in  the  firit 
islaudis  he  was  in  his  continental  relations  involved  in  »  net 
homages  and  other  kindred  obligations,  which  might  eevm 
derogate  from  the  idea  of  royalty  as  much  as  the  for 
magnified  it.  As  duke  of  Normandy  he  wais  a  vassal  of 
king  of  France ;  and  as  dukes  of  Aquitaine,  counts  of  J'uiot 
and  counts  of  Anjou,  Uenrj'  II  and  his  sons  stood  in  still  mc 
complicated  feudal  connexion.  The  Norman  kings  had  avoide 
as  much  as  possible  even  the  semblance  of  dependence. 
Conqueror  was  not  called  on  after  the  Conquest  to  do  hor 
to  his  suzerain,  and  William  Rufue  never  was  duke  of  NorJI 
inandy.  Hem-}-  I  claimed  the  duchy  during  the  life  of  Itobert, 
but  he  avoided  the  uecesBity  of  the  ceremony  by  making  hia  son 
receive  the  fonunl  investiture ' ;  and  Stephen  followed  the  same 
plan,  to  secure  Normandy  for  Eustace*.  In  these  cases  the 
royal  dignity  was  saved  by  throwing  the  duty  of  homage  uj 
the  heir;  David  king  of  Scots  had  allowed  his  son  Henry 
take  the  oath  to  Stephen,  and  thus  avoided  a  ceremony  whic 
although  it  might  not  have  humiliated,  would  certainly  bai 
compromised  liim '.  lleury  II  hiiJ  performed  nil  the  feudi 
ceronionies  due  to  Lewis  VTI  before  he  obtained  the  Engli^ 
crown  * ;  and  on  the  succession  of  Philip  would  willingly  hut 
devolved  the  renewal  of  homeige  on  the  sous  amongst  whom 

'  WillUm  the  Ethcling  did  homage  for  Nomundy  in   11 19;   Cont. 
Wig. ;  W.  Malmcsb.  G.  R.  lib.  v.  $  419. 

'  In  1137  ;   Hen.  Hunt.  fol.  2aj  ;   Soveden,  i.  19a. 

"  Hen.  Hunt.  fol.  331,  J33  ;    HiiveJen,  i.  lyo,  191.    ^^ 

*  He  did  honiAge  fur  Normandy  iu  iiji  to  Lcwii  Vll;   R.  de  Mo 
(Bou(iuet,  liii.  39]).    John  of  Salisbury  i.ep.  385^  «»y»  that  Henrv.  no 
witlnlaniUnj;  his  o»lh  th«t  he  would  never  return  to   homage  t«  Lrw' 
flid  uurosen'edly  renew  his  homage  in  the  conference  at  Mnntmlrail 
1169.     Cr.  G.  de  Muntc,  A.l>.  1169. 
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(rreot  rorei^ii  duiniuiuii   was  to  Ixs  divided '.     When   bow^viT, 
ult«i'   tlie   d(.-utb   uf  liis   eldest   ttoii,  Li>  found   hiiiisvll    in    1  183 
obli{:e<l  to  make  a  fresh  Bettleroent  of  his  estates,  with  tlint 
]iolitiv  croft  which  ho  euilKMlied  in  hi»  euyiug  thiit  it  waa  easier 
to  i-i']jeut  uf  words  than  of  dved^i,  he  sacrificed  his  pride  to  his 
security,  and  did  formal  homage  to  his  young  rival '.     Richard 
Imd  donu  Khv  same  before  hiii  acceBsiou,  and  w»a  not  cidled  on 
to  ri'peut  it ".     John,  after  in  vain  attempting  to  avoid  it,  and  Ronuige  nt 
er  seeing  Arthur  invested  with  Normandy  and  the  other 
atcrnnl  fiefs,  yielded,  as  his  father  had  done,  to  expediency,  and 
performed  in  A.D.  1200  the  homage  which  was  a  few  years  later 
made  one  of  the  pleas  for  his  forfeiture '.     His  mother  was  still 
live,  and  from  her  he  chose  to  hold  Aquitaine,  she  in  her  turn 
oitig  the  homage  to  the  suzerain  °. 
If  the  royal  consecration  was  supposed  to  confer  sucii  dignity  Di.|w.in«e. 
that  it  was  a  point  of  honour  to  avoid,  if  possible,  the  simple  cruwDhy " 
ceremonies  uf  homage  and  fealty  for  fiefs  for  which  it  was  justly  '"' 
due,  it  was  only  in  the  greatest  emergency  and  under  the  most 
luoiliating  circumstances  tliat  the  wearer  of  the  crowu  could 
livef-t  himself  of  his  right  and  i-eceive  it  again  as  the  gift  of  his 
teni]iorary  master.     Yet  this,  if  we  are  to  believe  the  historians, 
appeued  twice  in  the  thort   ]>eriod   before   us.     Richard  was  Cium< 
[ipelled  to  resign  the  crowu  of  England  to  Henry  VI  duiiug  joim. 
captivity ;  and  John  surrendered  his  kingdom  to  Innocent 
:   in  both  cases  it  was  restored  as  a  fief,  subject  to  tribute: 
in  the  former  case  the  bai-gaiu  was  annulled  by  the  emperor 
fore  his  di-ath,  although  Richard  was  regarded  by  the  electors 
bo  chose  Otto  IV  as  one   uf  the   principal  members  of  the 


'  The  younger  Henry  «oted  m  teneachkl  of  France  at  the  coronation  of 
'lilip  II;   Bencd.  i.  141.     He  luul  received  the  o(fic«   in  1169:    K.  do 

uU  ,  A.u.  1169.  '  Hnvedeu,  ii.  284  ;    Benoil.  i.  joC. 

I*  At  le»Al  no  mention  ie  luadr  of  llie  ref'ftition  of  the  ceremiiuy  iu  cho 
ount  of  hi*  interview  with  Pliilip  iiiioiecliatcly  after  his  father's  death  ; 
Bed.  ii.  74. 

Rece|iit  homogiam  regin  Anj^Uoe  de  omnibua  terria  et  feodia  et  t«ne- 
pdUa  i|iiAe  un(|nMn  rex   Rioinliii  kill  Henriitti*  pater  ejiu  teniiit  de  eo 
de   praedeoeaoribiu    •<!{*;'    R.    Cnggeehtile,    p.     101.     Cf,   Hoveden, 
iMj. 

'  Rot.  Chart,  p.  13a  ;    liigord    Ilouijuet,  xvii.  JO)  j   W.  Covent.  il.  pret, 
sv. 
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empire '.  It  Ims  been  stjited  tliat  Henrj'  II  inaile  a  simiL 
surrender,  or  took  h  similar  mth  to  the  pope  ou  tJie  occHsiti 
of  his  absolution  at  Avranches :  this  however  was  uot  the 
the  fealty  which  he  swore  was  merely  promised  to  Alexander  II 
as  the  Catholic  }X)j)e,  not  as  his  feudal  lord,  aud  the  oath  fiiniply 
bound  him  not  to  recognise  the  anti]x>pe'.  John  during  hi^H 
brother's  life  was  said  to  have  undertaken  to  hold  the  kingdom 
as  u  fief  under  Philip  II  if  he  would  help  him  to  win  it ;  but 
this  may  have  been  a  mere  rumour  '.  It  can  scarcely  be  though|^| 
probable  that  either  Henry  VI  or  Iimocent  III,  although  lK>th 
entertained  an  idea  of  universal  empire,  deliberately  contrived 
the  reduction  of  England  to  feudal  dependence ;  both  took  ad- 
vantage of  the  opportiutity  which  deprived  their  victims  for  the 
momentof  the  JKJWM- of  resistance.  Richard  made  his  surrender 
with  the  advice  of  his  mother,  his  most  experienced  counsellor ; 
aud  John  accepted  his  humiliation  with  llie  counsel  and  consent 
of  all  parties,  bitterly  as  they  felt  it,  and  strongly  as  the| 
resented  the  conduct  by  which  he  ha<l  made  it  necessary  *. 
neither  case  would  much  heroism  have  been  shown  by  re«Lst« 

'  Hoveden,  iii,  20J,  203;   iv.  37,  38. 

^  It  \»  unt  clear  buwever  that  the  pope  did  not  intend  Henry  to 
hiniM'ir  U>  hxmage  and  fealty,  and  so  lu  hold  t'lc  kingdom  of  the  papocyJ 
The  curiouH  ex]'res8ion  found  in  a  Utter  addrened  in  Henry's  nsine  t^ 
Alexander  III,  among  the  letters  of  Peter  of  Blois,  hu  been  undemtooU 
to  imply  that  the  kiug  mi  the  occasion  of  hia  absolntion  placed  the  kingdoul 
in  that  feudal  relation  which  was  afterwards  created  by  John's  submiiMiori : 
'  Vestrae  jurisdictionis  e^t  return  An^liae  et  quautuni  ad  feudatarii  juril 
obli^ationt* m ToViis  duiitaxatobuoxiusteneoretastrin^nr;'  0pp.  cd.  BuBieut,J 
p.  245.     It  is  piissible  tlial  the  papal  Iej,'ates  were  instructed  to  obtain  (uoli 
a  coDccssiim  from  Henry,  as,  in  the  Life  of  Alexander  III,  the  king  u 
said  to  swear  *  quod  a  douiiuo  Alexandre  papa  et  ejus  catholicis  suoooMo- 
ribus  recipiemus  et  tenebimus  re^^num  Anjjiiae.'     Cut  no  such  conceniaii* 
is  mentioned  in  any  contemporary  account  of  the  purgation,  nor  could  HI 
have  been  unknown  to  Eni^Ush  historians  if  it  had  really  taken  pUce.1 
'i'hc   letter   of  Petur   has  of  oourte   no   claim   to  be  authoritative,  am}  J 
may  be  only  a  Kcholastic  exercise.     The  uuktter  is  however  confessedly 
obscure.     See  R»ibert9on,  Life  of  Becket,  p.  303,  and  the  authorities  then 
quoted. 

'  Hoveden,  iii.  204. 

*  Matthew  Paris  says  that  the  larrender  was  made  by  the  anaiu> 
uions  consent  of  all  parties  \\i.  }ni).  The  Kimwell  canon,  copied  by 
Walter  of  Coventry,  hJIowii  that  Uie  act  wnii  politic,  although  it  appoared 
to  many  an  ' ignomiuioUK  and  enormous  yoke  of  slavery'  [ii.  2101.  In 
the  docuuient  itself  J  ohn  states  that  he  acts '  couuuuui  oonsilio  baroaam 
guorum.' 
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to  tlie  demand;   Ricbnrd's  misfortune  and  John's  misgovern- 

eiit  hiitl  left  them  pnicticuJly  without  iiltcTiiative. 

I  The  ccromuuiol  (ittrihutea  und  ]>oin{>  of  royalty  changed  but 

Je  under  these  sovercigua.     The  form  and  matter  of  the 

brouation   servic*   renmined,  so  far  as  we   have   documentary 

Hdciice,  unaltered :  Henry  II  during  liis  first  three  years  wore 

crown  in  solemn  state  ou  the  great  festivals,  though  he  so 

varied  the  ancient  rule  as  sometimes  to  hold  his  court  on 

OBi>  daysi  at  S.  Edmund's,  Lincoln,  and  Worcester :   but  after 

9.  1158  he  gave  up  the  custom  altogether.     Kichard  only  once, 

er  his  consecration,  wore  his  crown  in  state  ;  and  John  went 

rough  the  ceremony  thrice  at  least,  once  on  the  occasion  of  bis 

fe's  coronation '.     The  venerable  practice  was  distasteful   to 

l(!ury  II,  who  disliked  public  ceremonial  and  grudgt-d  needless 

pense.     liichard's  constant  ubseuce  from  England,  and  John's 

friendly  relations  with  Archbishop  Laugtou  and  the  barons, 

evented  its  revi\Til.     The  iraproveuieut  in  the  legal  machinery 

"the  kingdom  had  deprived  it  of  its  former  usefulness,  and  the 

]>erfurmance   of  the  grand   serjeanties  which  M-ere  due  ut  the 

curonations  might  by  agreement  toke  place  ou  other  occasions, 

as  at  the  great  court   held  nt  Guildford  in   1186'      In  other 

lints  Ixith   Ricliard  und  John  showed  themselves  inclined   to 

ivonce  rather  fliiin  abate  tlie  pomp  of  their  pof^ition,     Kichard 

I  the  first  king  who  regularly  uses  the  plural '  we '  in  the  granting 

'  charters  ;  John,  as  we  have  seen,  is  the  first  who  formally  calls 

(iself  the  king  of  the  hind  instead  of  the  king  of  the  people. 

The  long  absences  of  the  kings  threw  additional  power,  or  a 

aer  tt-nuro  of  jiOM-er,  into  the  hands  of  the  justiciars.     Yet  it 

By  be  questioned  whether  Ileury  II  did  not  contemplate  the 

Btitution  of  a  practice  according  to  which  cither  hinwelf  or 

eldest  son  should  lie  constantly  present  in  Eughiud.     The 

Duuger   Henry   is  found,   both   before    and    after  his   corouo- 

Dn,  acting  in   his  &tlter'e   place:    not  only  as  the  centre   of 

courtly  [KHiip,  but  t'  business,  issuing  writs,  presiiling 

(111-  Piiriu,  nud  iL  .   .  „:  i^'  other  functions  wluch   s«eni  to 

'  ]tn>'«xl«n,  iv.  169,  18)  ;   kbove,  pp.  51,4,  555. 
■  lionediot,  it  3  ;  above,  |i,  517,  a.  5. 
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1)eloug  to  regency '.  During  the  iuteiTeguuiu  which  foLlo' 
Heury'a  death,  his  widow  acted  in  her  boii'b  name,  prochi 
his  ])eace  and  directing  tiie  oaths  of  fealty  to  be  taken  to 
aud  during  his  captivity  she  is  found  at  the  head  of  the 
muiistratioii  butli  in  England  and  Normandy,  acting 
rather  than  through  the  justiciar.  John,  after  the  fall  of  Lon^ 
champ  in  1191,  was  recoguised  by  the  barons  as  ruler  of  tie 
kingdom ''  in  his  brother's  atead.  These  facts  seem  to  indicate 
that  tlie  viceregal  character,  which  the  justiciar  certainly 
sessed,  was  not  without  its  limits :  whilst  from  tlie  fact  tl 
oai'l  Robert  of  Leicester  is  found  acting  together  ^^-ith  the 
jiuiticiar  Richard  de  Lucy  '  during  the  absence  of  Henry  and  his 
sous,  it  may  be  argued  that  the  king  avoided  trusting  even  that 
most  loyal  servant  with  a  monopoly  of  ministerial  power.  But 
we  have  not  suiBcieut  evidence  to  defiuo  the  exact  position 
either  the  members  of  the  royal  family  or  the  justiciar;  and 
is  very  ptxibable  that  it  was  not  settled  even  ut  this  time  by 
other  rule  thiiu  that  of  temjiorary  convenience. 

1 51).  The  national  council  under  Henry  LI  aud  his  sons  si 
in  one  aspect  to  be  a  realisation  of  the  principle  which 
introduced  at  the  Conquest,  and  hod  been  developed  aud  gro' 
into  consistency  under  the  Normau  kings,  that  of  a  complete 
council  of  feudal  tenants-in-chief  In  another  asf>ect  it  appears 
to  be  in  o  stage  of  transition  towards  that  combined  repreeen' 
lion  of  the  three  estates  and  of  tlic  several  provincial  comui' 
ties  which  e8i)ecially  marks  our  constitution,  and  which  perhi 
was  the  ideal  imperfectly  grasped  aud  more  imperfectly  reali&i 
at  which  the  statesmen  of  the  middle  ages  almost  uucouscioi 
aimed.     The  constituent  members  of  this  assembly  are  the  same 
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'  He  WM  praient  at  Beeket's  dectiun  to  the  primacy  in  1 161 ;  B. 
Diceto,  i.  306  :  alaowheu  Becket  received  the  quittanca,  in  the  Excheq 
of  hi»  aocountsai  chancellor  ;  Grim,  S.  T.  C,  p.  15  ;  ed.  Robertaoii,  ii.  36^ 
Koger  of  Piintigny,  S.  T.  C.  pp.  107,  108.  De  uiunl  have  been  quite 
infiint  at  the  time.  After  hia  coronnllon  he  liiid  a  i-hnnceUur  sud  a  seal 
bearer  or  vice-chancellor,  and  that  at  a  time  when  hit  father  had  di^ieiued 
with  a  chancellor, 

'  '  Sumuiua  rector  totiua  regni ; '   R.  Devixea,  p,  38  ;  above,  p.  538. 

'  An  for  example  in    Ii6f,  when  he  refuaod  tlie  kiia  of  peace  to 
aidibtshop  of  Colugno  ai  a  schiaiuatio ;    B.  Dicelo,  i.  31S. 
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fts  under  the  Nonnnii  kiiiffs,  Imt  preiiter  prominence  and  n  more 
detiiiiU^  poKitioii  un-  n«8igin'd  to  the  minor  tenants-in-chief ;, 
Uiere  is  a  growing  recognition  of  Uieir  real  coustitutional  tm< 
portance,  (i  gmdnal  definition  of  tlieir  title  to  be  re])resented 
and  of  tlu"  niiiiuicr  of  rcprcBentatiou,  nml  a  growiiif;  tendency  to 
•dniit  not  only  thetu,  but  tlie  whole  body  of  smaller  landowners, 
of  whom  the  minor  teuants-ui-chief  are  but  an  insignificant 
portion,  to  the  sitme  rights.  This  latter  tendency  may  be 
described  as  directed  towards  the  ooncentration  of  the  repre- 
itation  of  the  counties  in  the  national  parliament, — the 
ibinatioii  of  the  ubiremoots  with  the  witenagemot  of  the 
nngdom. 

The  royal  council,  as  distinct  from  tin-  mere  assembly  and 
court  of  the  household,  might  consist  of  either  the  m.ignatc*, 
the  greater  barons,  the  '  proceres '  of  the  Conqueror's  reign ; 
or  of  the  whole  body  of  tenants-in-chief,  as  was  the  accepted 
usage  under  Henry  II,  or  of  the  whole  botly  of  landowner*, 
whoever  their  feudal  lords  might  Ix-,  which  was  the  case  in  the 
:at  councils  of  1086  and  11 16,  and  which,  when  the  repre- 
tative  principle  was  fully  recognised,  became  the  theory  of 
the  medieval  constitution.  These  three  bodies  were  divided  l)y 
certain  lines,  although  those  lities  were  not  very  definite.  The 
greater  barons  held  a  much  greater  extent  of  land  than  the 
minor  tcnauts-in-chief:  they  made  a  aeparato  agreement  with  the 
Crown  for  tbeir  reliefs,  and  probably  for  their  other  payments 
in  aid ' :  thry  had.  as  we  learn  from  Magna  Carta,  their  several 
summonses  to  the  great  council-s  and  they  led  tlielr  vassals  to  the 
host  under  their  own  banners.  Tlie  entire  body  of  tenants-in- 
chief  included  besides  these  the  minor  barons,  the  knightly  bo<ly, 
and  the  socage  tenants  of  the  crown,  who  paid  their  reliefs  to  the 
sberifT,  were  summoned  to  court  or  council  through  his  writ,  and 
appeared  under  his  banner  in  the  military  levy  of  the  county. 
The  general  1>ody  of  freeholders  comprised,  besides  these  two 
bodies,  all  the  feudiil  tenants  of  the  barons  and  the  freemen  of 
the  towns  and  villages,  who  had  a  right  or  duty  of  appeariiig  in 
tho  county  court,  who  were  armed  in  the  fynl  or  under  the 
'  DUJoKua  lie  ticanc»rin,  U.  oc,  10,  14. 
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determine  by  tbeir  «wora  eridenee  lfa«  riglit«  of  ikcir 
boars.  the  aesesnuent  of  th«ir  gooda,  sod  the  rvport  of  I 
iiei(;bboarbood  as  to  criminals. 

Tliese  Uirt%  possible  nasembliea  ta»y  bo  rv^raHed  ag^ua  at  Ife 
assembly  in  its  ortlinary,  oxtruonliuary,  and  tli<M>ret>cal  tio 
the  natinna]  council  usuully  contaiti«<l  only  (hi*  nuignatii;  • 
gr««t  occatiuiis  it  contained  the  whole  htAy  of  the  teaanti-* 
chief;  in  idea  it  was  the  representation  of  the  n*tiaa  ;  andoo 
or  two  rery  rare  occosionE  that  idea  wa«  p«uti»Ily  rMltafd. 
tberc  were  departnienta  of  wvtiouAl  action  in  <*.' 
certainty  and  indefiniteue^s  of  such  a  theory  werT<  ,<<■,.,.... 
For  the  payment  of  taxes  all  men  must  be  brooghl  aoder 
tribution  ;  for  the  efficiency  of  the  national  Lost  . 
be  broucht  together  in  arms.  For  the  first  of  tLt;-.  , 
they  might  be  visited  in  detail,  for  th«  second  they  : 
assembled  in  person.  Accordingly  we  find  ttiat  thr 
levies  in  which  Henry  II  brought  together  the  whole  k 
in  arms,  as  for  the  &iege  of  Bridgnorth  in  1 155  or  for 
peditioii  to  Normandy  in  1177,  may  Iwtc  really  koca 
towards  the  assembling  of  the  nation  for  other  purpccu 
when,  as  in  the  latter  case,  we  find  the  king  acting 
counsel  of  the  sssembled  host ',  wc  recur  in  thought  tn 
ancient  time  when  the  only  general  assembly  waa  tliat 
\  nation  in  arms.  But  the  nation  in  arms  was  merely  the 
Utn  tn  win*  of  the  shires  in  anna  :  the  men  who  in  council  or  in  Ji 

made  up  tiie  county  court,  in  arms  comjioscd  the  '  roiam- 
\  tOB  Bcinie : '  on  occasion  of  taxation  or  local  conaoltation  tlwy 
were  the  wise  men,  tlio  legnlea  horainrs  of  the  shinrinoikt. 
king'H  general  council  is  tbon  one  day  to  conipriso  th«  ooll' 
wisdom  of  the  shires,  as  his  army  comprises  their 

'  Bened.  i.   I  ;8  :  *  Vmeronl  ttiaai  Uluc  k4  ciun  oomltai  «« 

mflileS  r<^"*     nor  AiiTiiifi.iiiiriniiMin   «ii«rii     ii<hM\tl  ...iiiia  f*t  ikmil*    .n 

frcliTH  ill 

rex  pwr  < 

after,  ih^  '  o<>ii«irnu^ii  '  <•{  Ut«  Uiii^  ju^  Mi«uiit*u»U  tt>*  Miviuii^  hioi 

tbe  (;«rriiK>iu  uf  liin  cwtln. 
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strength.  But  it  is  very  rarely  as  yet  that  the  principle  ofl 
national  concentration,  which  has  been  applied  to  the  host,  isj 
applied  to  the  council. 

The  point  at  which  the  growth  of  this  principle  had  arrived  ,ConBtitution 
during  the  period  before  us  is  marked  by  the  fourteenth  articlejuonai  coim- 
of  the  Great  Charter:  'To  have  the  common  council  of  thenn  the  Great 
kingdom '  for  the  assessment  of  extraordinary  aids  and  scutages, ' 
'  we  will  cause  to  be  summoned  the  archbishops,  bishops,  abbots,  | 
earls,  and  greater  barons  singly  by  our  letters;  and  besides- 
we  will  cause  to  be  summoned  in  general  by  our  sheriffs  and' 
bailiffs  all  those  who  hold  of  us  in  chief;  to  a  certain  day,  that, 
is  to  say,  at  a  term  of  forty  days  at  least ;  and  to  a  certain' 
place ;  and  in  all  the  .letters  of  such  summons  we  will  express 
the  cause  of  the  summons ;  and  the  summons  having  been  so 
made,  the  business  shall  on  the  day  assigned  proceed  according 
to  the  counsel  of  those  who  shall  be  present,  although  not  all 
who  have  been  summoned  shall  have  come.'    The  council  is  thus  a  stage  of 

transition, 

no  longer  limited  to  the  magnates :  but  it  is  not  extended  so  as 
to  include  the  whole  nation,  it  halts  at  the  tenants-in-chief :  nor 
are  its  functions  of  advising  on  all  matters  recogpiised,  it  is 
simply  to  be  assembled  for  the  imposing  of  taxation.  The  pro- 
vision, that  the  determination  of  the  members  present  shall  be 
regarded  as  the  proceeding  of  the  whole  body  summoned, 
enunciates  in  words  the  principle  which  had  long  been  acted 
upon,  that  absence,  like  silence,  on  such  occasion  implies  con- 
sent. 

The  use  of  a  written  summons  to  call  together  the  council  Writs  of 

11  .  ,  «  .  1  J.     ,      «ummon». 

must  have  been  very  ancient,  but  we  have  no  evidence  of  the 
date  at  which  it  became  the  rule.  The  great  courts  held  on  the' 
festivals  of  the  Church  might  not  indeed  require  such  a  sum- 
mons,, but  every  special  assembly  of  the  sort — and  very  many 
such  occur  from  the  earliest  days  of  the  Norman  reigns — roust; 
have  been  convoked  by  a  distinct  writ.  Such  writs  were  of  two  Two  »ort. 
kinds:  there  was  first  a  special  summons  declaring  the  cause  ofEnmmunK: 
meeting,  addressed  to  every  man  whose  presence  was  absolutely 
requisite ;  thus  for  the  sessions  of  the  Exchequer  each  of  the 
king's  debtors  was  summoned  by  a  writ  declaring  the  sum  for 
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which  he  was  colled  upon  to  iiccount ' :    and  secondly  there 
a  general    suramonK    such  ns  those  addressed    to    the    sevi 
counties  through  their  sheriffs  to  hring  together  the  shirerooot 
to  meet  the  justices  or  the  officers  of  the  forest '.     The  fo! 
was  delivered  ilirectlj'  to  tlie  person  to  whom  it  was  addresfi 
the  latter  was  proclaimed  by  the  servants  of  the  sheriff  in 
villages   and   market  towns,  and   obej'ed   by  those    who  w 
generally  described  in  the  writ  itself,  as  their  business,  iucli 
tion,  or  fear  of  the  penalty  for  non-attendance,  might  dis] 
them.     On  this  analogy  tlie  writs  of  summons  to  the  natio: 
council  weie  probably  of  two  sorts  :  those  barons  who  in  thi 
military,  fiscal,  and  legal  transactions  dealt  directly  with 
Hiimmnniiof  king  wcre  summoned  by  special  writ:    those  tenants-in-chil 
<i-mini«.        who  transacted  their  business  with  the  sheriff  were  convened, 

by  a  writ  in  which  they  were  severally  named,  but  by  a  general 
summons.     Of  the  greater  barons  the  first  person   snmmou 
was  the  archbisliop  of  Canterbury,  and  it  is  from  the  nieutii 
by  the  historians  of  the  offence  offered  to  Becket  by  neglectij 
this  customary  respect  that  we  learn  the  existence  of  the  douli 
system  of  summons  in  the  early  years  of  Henry  11 '.     There  j 
still  earlier  e\'ideiice  of  the  special  summons :    Gilbert  Foliot, 
reference   to   the   homage   and   oaths   taken   to   the    enipr 
describes  the  greater  magnates  as  those  who  were  accuston 
to  lie  summoned  to  council  in  their  own  proper  names ;  et 
dently  as  distinguished  from  those  who  were  cited  by  a  collectiJ 
summons*.     The  Pijie  Rolb  contain  very  frequent  mention 
payments  made  to  the  summoners,  and  tliat  in  direct  connexion" 
with  meetings  of  the  council  °.     In  1 1 75  Henry  went  so  far  a?  1 
forbid  those  who  had  been  lately  in  arms  against  him  to  app 
at  his  court  at  all  without  summons ".    It  is  a  strange  thing  tl 
so  very  few  of  these  early  writs  are  now  in  existence  ;  the  mc 

'  See  the  chapters  on  Snmmon*  in  the  Dtalogas  de  Scaocario,  i.  oe.  ti\ 

*  Such  nre  the  '  conunimes  Bummonitionesi '  mentioned  in  Art.  44  nf  I 
Gre»t  Charter. 

'  See  abiivc,  p.  ,1104. 

*  '  Eorum  nuiuque  qui  Btatuto  coniilio  propriin,  ut  Hicitur,  oonraeve 
appellari  nominibui,  nemo  plane  relictua  eat  qui  non  ei  coniilium  de  obll 
nendn  ct  tuendo  post  regit  obitum  regno  .  .  .  proraitteret ; '    S.  T.  C.  v.  98. 

'  See  ab<iTe,  p.  505,  note  a.  *  See  above,  p.  5*1.      
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ancient  that  we  have  ie  one  addressed  to  the  bishop  of  Balinbury  ^^H 

iu   1205,  ten  years  before  the  ^nuiting  of  tin-  charter.     This!  ^H 

docnuicnt  fixes  the  date  of  the  ossfinlily,  which  is  to  be  lield  ntj  ^H 

London  on  the  Sunday  Iwforc  Ascension  Day,  and  tho  cause  of  ^H 

the  meeting,  which  is  to  discuss  the  meosiige  broujfht  by  thei  ^1 

envoys  from  I'liilip  of  France  ;   and  it  also  contains  a  clause  of  1  J 

genera]  fiummonii,  directing  the  bishop  to  warn  the  ablmts  and]  ^H 

priors  of  his  diocese  to  bo  present  on  tho  r)cca8ion  ".     Of  the '  ^H 

general  forms  of  Miininons  ad(1re8se<l  to  the  sheriffs,  we  have  no  ^| 

Bpccimcns  earlier  than  tlie  dato  at  which  representative  institu-  ^H 

tious  Iiad  been  to  a  great  extent  adopted  :   but,  if  we  may  judge  ^B 

of  their   teuonr  from  the  like  writs   issued    for   military   and  ^B 

fiscal   purposes,   they    must   have   enumerated    the   dasitea    of  ^H 

l^rsons  summoned  in  much  the  same  way  aa  they  were  onu-  ^M 

uicrated  in  the  writs  ordering  the  assembly  of  the  county  court '.  ^B 
Of  this  however  it  is  impossible  to  be  quite  certain.  That  the  Somniun.  of 
county  court  had  11  special  form  of  sununous  for  the  purpose  of  amn.        < 

taxation  we   learn  from   a  writ  of  Henry   I,  which  has  been  J 

already  quoted '.     It  is  probable  that  the  fourteenth  clause  of  ^H 

Magna  Carta  represents  no  more  than  the  recognised  theory  of  ^B 

the  system  of  summons  ;   a  system  which  was  already  passing ,  ^B 
away;  for.  besides  that  council  at  S.  Alban'a  in  12 13.  in  which 
the  several  townsliips  of  royal  demesne  were  represented  as  iuj 

the  county  court  by  the  reeve  and  four  best  men,  a  council  was!  J 
called  at  Oxford  in  the  same  year,  in  which  each  county  was  snma^H 
represented  by  four  discreet  men,  who  were  to  attend  on  the  king  kuicuRB 
'  to  talk  with  him  on  the  business  of  the  kingdom.'     In  the  writ  \^ 

by  which  this  council  is  nuinmoned,  and  which  is  dated  on  the  ^H 

7lh  of  November  at  Witney,  we  have  tho  first  extant  evidence  ^U 

vf  the  representation  of  the  counties  in  the  cooucil  * ;  they  were  ^| 

already  accustomed  to  elect  small  numl>ers  of  knights  for  legal  ^H 

and  6scal  purposes,  mid  the  practice  of  making  such  elections  to  ^| 

expe<Ute  the  proceeding  of  the  itinerant  justices  is  con&rmed  by  ^H 

ft    '  .Svleet  VhAncn,  \<.  2S1.                                                                                  ^  ^M 

H  *  Eicam|iln.  of  the  reiirn  of  Urnrv  III. »re  in  th*8«I«ot  charter*  led.  .t1,  ,  ^H 

mp  iAi,  i->>i<  i7i,  &«  ^1 

■  '  Above,  p.  41J.  ^f 

■  '  Select  ("nartfrB,  p.  38;  ;   nlxivo,  p.  567. 

■  vol,.  I.  n  r 
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the  Great  Cbarti-r  itself.     It  ia  tben  jurt  possible  ibat  thr  14U 

clnui-e  niuy  liivve  lieen  iutciiJed  to  cover  the  practice  of  cuantf 
representiUion  wliiclj  bad  been  used  two  years  livforr.  Tie 
farther  devulopiiieut  uf  the  system  belongs  to  a  later  uta^  of 
(lur  inquiries. 

The  diameter  of  tbe  persons  siuumoiiet]   rcqttires  do  oca- 
ment :  tbe  nrcbbisbops  aud  bisbopa  were  tbe  sftRie  in  muaW 
as  before,  but  tlie  nbbots  nnd  priors  were  a  rupidly  incraHUf 
botly.     The  uuaiber  of  earls  increased  very  slowlr  :    it  nuf  W I 
questioned  whether  Henry  II  founded  any  uew  earldooA  nr 
whether  the  two  or  tlirc-e  ascribed  to  him  were  not  merely  I 
which,  having  been  created  by  his  mother  or  Stephen,  bci 
safed  to  confirm'.     None  were  created  by  fiichard ;   and  bfj 
John  only  the  earldom  of  Winchester,  which  wus  founded  ii 
favour  of  one  of  tlie  coheirs  of  the  earldom  of  L<eice«ter,  tl» 
latter  title  being  taken  by  the  other  coheir.     Tb«  number  <A 
great  Imroniea  however  was  probably  on  the  increase,  alt 
we  have  not  sufficient  data,  either  as  to  the  possessors  or] 
the  exact  character  of  such  baronies,  to  warrant  a  very 
statement.     The  number  of  minor  tenants-in-chief  %■. ' 
cannot  even  be  conjectured  :    but,  as  tbe  clergy  of  : 
nity  formed  an  appreciable  part  of  the  couiicU,  it  ia 
tliat  the  knights  who,  without  yet  possessing  n  rapr 
character,  came  up  from  the  shires  in  couaeqaence  of  the  | 
summons,  were  a  consi<K'rable  body :    and  sometimea  they  ' 
very  numerous,     Tbe  presence  of  a  large  number  of  dconaj 
archdeacons  ia  mentione<I  on   some  Bpecial   occasions  *, 
seem  to  indicate  a  jilau  of  assembling  tlie  three  estates  in 
thing  like  completeness ;  but  wc  have  no  reoMU  to  suppose  1 


'   Williiun  of  Albini  of  Aruuilel  wits  miule  earl  of  tltv  roiuity  <jf  I 
liy  charter  iu  Ii 55  ;    aad  Aubrey  dc  V'erc,  earl  of  OxfoT<i.  aboQt  Uwi 
time.     Meury  cuQliriucd  the  cArltloiua  of  Norfolk  KU>1   nervC 
gnul  t»  Aubrey  Je  Vero  wm  no  doubt  a  nonfiniuitiau  «!■«,     Uio 
cli4irt«n>  to  William  of  Arunilel  ami 
vkrliltitn  uf  HiTrford  in  fnvour  of  H' 
Wiuehr«tl<r  for  Kavr  ()•  (^uincT.     .Sec  i...    i -I" -  i  .,... 

Peer,  App.  |.p.  i-j. 

'  For  example  on  tbn  ooowion  nf  (lie  Spanifh  awaxJ  tn   1 1 7 j. 
!.  145  i   ami  M  8.  PmiI'i  in  I]I3,  M.  Pariii,  li.  n*. 
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ttii'V  wore  ever  smnmoncd  as  a  matter  of  right  or  as  tenants-in- 
chicf. 

Tlio  times  of  anBembly  were  very  irregular.     In  many  cnBCR/Tiinairf 
espocinlly  in  the  early  years  of  Henry  II,  they  coincided  with  couorik 
the   great    festivals,  or  witli    the   terminal    days    which    were, 
already  beginning  to  be  observed  by  the  lawyers.     Bat  so  great 
a  nnmbor  of  occasional  ronncils  were  called  by  Henry,  and  bo 
few  by  his  sons,  that  obviously  no  settled  rule  can  have  lieen 
observed.     And  the  same  remark  is  true  as  regards  the  place 
of  meeting.     The  festival  courts  were  still  frequently  kept  at, 
Winchester  and  Wetttmiuster  ;  but  for  the  great  national  gather-' 
ings  for  homage,  for  prockmation  of  Crusade,  or  the  like,  some  .\. 
central   j)osition,  such  as   Northampton  or  its  ncighlwnrhood,  I  J  |_OL " 
was  often  preferred.     Yet  some  of  Hcury  II's  raost  important 

kacts  were  done  in  councils  held  in  the  forest  palaces,  such  oa 
Clnrendon  and  Woodstock.     Richard's  two  councils  were  held 
in  middlf  England,  one  at  Pipewell  in  Northamptonshire,  the ; 
tber  at  Nottingham  ;    both  places  in  which  the  weariness  of ! 
State  business  might  l>e  lightened  by  the  royal  amusement  of 
the  chase. 

The  name  given  to  these  sessions  of  council  was  often  ex-  Xamanf 
pressed  by  the  I^tin  rolloijnium  '  :  and  it  is  by  no  means  un- 

rlikely   that    the    name  of  parliament,  which   i»  used  as  early 

|«8  1 1 75  by  Jordan  Fantosme",  may  have  been  in  common 
use.  But  of  this  we  have  no  distinct  instunre  in  the  Latin 
Clironiders  for  some  years  further,  although  when  the  term 
comi's  into  use  it  is  applied  retrospectively  ;  and  in  a  record  of 
the  twenty-eighth  year  of  Henry  III  the  assembly  in  wliich  the 

^Great  Charter  was  granted  is  mentioned  as  the  '  Parliamentum 
Rnnimeda».' 

The  subjects  on  which  the  kings  asked  the  advice  of  the  body  Subiacbc 
thus  Constituted  were  very  numerous :    it  might  almost  seem 
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'  E.g.  M.F*riB,ii.  S53. 

>  Jordan  Fantoamc,  p.  14.    It  it  nacd  aim  by  Wace.     It  u  apiilie<I  l)V 

)tUi  Morena  ta  tha  diet  or  parliament  of  Kom-aglia  bdil  by  Freilerick  1 

In  1 154;   T,    '  "  <    Bruti>wic.  i    809.     1 1  in  lirxt  u«c>l  in  England 

IliT  a  («>nt'  ti    1146,  namely  by   &I.   Piiria,  iii.  518.     Sen 

fXlvxIy,  ilitw...     :       ^...v...i..n,  p.  316. 
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tbnt  Henry  11  consulted  hia  court  and  eonneil  mi  every  mctitr 
of  importaiicp  thai  nrose  Hurini;  liL«  reifrn  ;  lUI  the  IwaBa*  tbi 
Richard  personally  trausacted  was  done  ijj  his  prcttt 
and  even  Joliii,  who  acted  for  more  in  the  munner  and 
ile«pot  than  did  his  father  or  hrother.  ilid  liMlc  in  t 
of  his  reign  without  a  formal  show  of  roejiect  towanl 
Ktitutionnl  adviaera.  Nor  is  there  any  reason  to  ni{ 
such   n  jirnfoeding  wa8,  in  the  great  pr.  ■   of  i 

inen-ly  a  mfttt<'r  of  form  :    a  sovereign   w  i  ^  i.iotically 

lute  nsks  counsel  whenever  he  wonts  it ;  and  Bitch  n  tori 
if  he  is  a  man  of  good  sense,  with  reason  for  i>«]f-oaiifii 
not  trammeled  by  the  jealousies  or  by  the  need  of  s^- 
which  are  inseparable  from  the  positioa  of  a  monarch  w]m» 
prerogatives  are  constitutionally  limited.  Hence  il  wu  p*T- 
haps  that  these  kings,  l)eside8  constantly  h»ying  before  tbnf 
liarona  nil  questions  touching  the  state  of  Uie  kingdom 'r- 
matters  of  public  jxilicy  such  as  the  destruction  of 
castles  and  the  maintenance  of  the  royal  hold  ou  tlie 
matters  relating  to  legislation,  to  the  admiuistrAtioa  of  \ 
to  taxation,  and  to  military  organisation, — also  took 
opinion  on  jieace  and  war,  alliances,  royal  niarTtaj^<>i),  and 
in  questions  of  arbitration  lietween  foreign  powers  w! 
l)cen  specially  referred  to  the  king  for  decision  *.  Of 
liberations  abundant  instances  have  been  giveu  in 
chapter.  It  is  very  rarely  that  any  record  is  pre«i«i 
opposition  to  or  even  remonstrance  agnin.<<t  the  royal  vrill. 
ii7.f,  Richard  do  Lucy  ventured  to  remind  Hi-nry  II,  wh 
was  enforcing  the  law  against  the  destroyers  of  the  forie«ts,  il 
the  waste  of  vert  and  venison  had   lieen  j»nthoris«;d   by  hl« 


'  ,Sach  WM  tbe  MiemUy  ikt  Bonnond»ejr  in    1 1  $4 
Oerruc,  1.   160:   thkt '  de  (Uitutu  ng^nu'itt  Loodon  la 
NorthanipUin  in  11 76;    Bcnud.  i.  4,  107. 

*  Xu  1176  Henry  II  c<»i!iiilte<l  liia  cnuncil  tMtfora 
riagv  of  lii>  <lnU{L;)it«r  .Inlmiiim  ;   in  1 1       '  '' 

fciiilal  U>n»iit,t  lirM  at  Winrlicatrr.  >•; 
the  WW.     !n    11*4  •"■   ''■■  .m,,..i;.., 
Ifomxl.  i.  31 ).     In  I 
In  1 177  lie  took  tliiii 
141,  178;  IL  il«  MnuU',  A.U.  il^-i. 


d*  •Ukla 
1170,  Mkd  I 

tlotf  to  Uie 
•enll 


III.] 


Letiberalunu  in  Council. 


613 


it ;  but  his  tnediation  wns  euminnrily  eet  nsidc' :  the  remou- 

trnncea  likewise  of  thu  uue  or  two  couogellorti,  who  during  tho 

ecket  quiurel  interposed   011   behalf  of  the  archbishop,  were 

ther  tacitly  disrcganied    or  resented  bs  an  advocacy  of  the 

Jug's  enemy.     Still  less  are  wo  to  look  for  any  power  of  iu- 

liating  measures  of  either  public  policy  or  particular  reform  in 

ny  hands  but  those  of  the  king.     Yet  the  assize  of  measures  in 

ri97  was  made  not  only  with  the  advice  but  by  the  petition  of 

the  magnates*.       The  justiciar  however  probably  adviHcd  the 

Iting  on  all  these  mfttters,  and  perhaps  suggested  the  admiuis- 

rativti  changes  which  lie  had  to  work  out  in  their  details ;  iu 

this  respect  acting  as  the  spokesman  of  the  bnrouH,  us  tho  arch- 

ishop  acted  as  the  spokesman  of  the  Church,  and  exercising 

rer  the  king  ti  less  overt  but  more  effectual  influence  than 

Duld  have  lieen  asserted  by  the  burous  excejit  at  the  risk  of 

ebellioD.     John  certaiuly  chafed  under  the  advice  of  the  justi- 

ar,  without  venturing  to  dismiss  him.     Li  nil  these  matters 

be  regard,  eveu  if  merely  formal,  shown  by  the  king  to  the 

iclrice  and  consent  of  liis  barons  has  a  constitutional  value,  as 

fording  a  precedent  and  suggesting  a  method  for  secuiLug 

the  exercise  of  the  right  of  advising  and  consenting  when  the 

nee  of  power  was  changed,  and  advice  and  consent   meant 

ore  thau  mere  helpless  ac(|uiesceuce.     The  jiart  taken  by  the 

Bitioiiftl  oouucil  iu  legislation,  taxation,  and  judicature  may  be 

citiced  as  we  jiroceed  with  the  examination  of  tho«e  depart- 

nents  of  public  work. 

The  ecclesiastical  councils  of  the  period  did  their  work  with 
ery  little  interference  frum  the  secular  power,  and  with  very 
Sttle  variation  from  the  earlier  modeL  Their  priN-ilege  of 
filiating  with  the  royal  acquiescence  was  not  disputeil,  and 
beir  right  to  a  voice  in  the  bestowal  of  their  contributions 
ftwai-cU  the  wonts  of  the  state  came  into  gradual  recognition  iu 
reign  of  John :  but  although  his  expedients  for  the  raising 
money  may  now  and  then  have  served  as  precedent)!  ujjOU 
bhivh  the  claim  to  givo  or  wfuse  might  be  raised  on  l)elwlf  of 
be  several  orders  ui  Church  oud  iStute,  no  complete  system  of 
■  B«ueil,  i.  IJ4.  '  Set)  [i.  616. 
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Befuirate  action  1>y  tbe  clergry  on  secular  matten  waa  m  t« 
devised,  nor  was  tbeir  ]iosition  as  a  portion  uf  tite  ««■■• 
couucU  of  tlic  realm  deiined  hy  tbe  Great  Charter  spri  km. 
that  of  the  oilier  tetuuits-iu-cliiet  The  tLeiiry  uf  tii«  Tirm 
EslAtrs  luid  yut  to  be  worked  into  practice  ;  aldioagk  tki» 
were  tdguh  uf  ita  growiug  ixuportouce. 

160.  Great  as  was  the  legal  reputatiou  of  Henry  It,  i^ 
greatly  ub  the  legal  system  of  Eiiglaud  advanced  under  iux 
and  his  buus,  tlie  docunicntoi'y  renuiins  of  the  I^islation  iif  t^ 
period  ore  very  ecouty.  The  work  of  Glanvill  is  not  a  luttk  if 
htatutcH,  but  a  manuid  of  practice ;  and,  althnngh  it  iaconatnta 
no  doubt  the  words  of  ordinances  which  hiul  the  foree  of  bn 
it  nowhere  gives  the  literal  text  of  such  euadments.  11» 
fomml  edicts  known  under  tlie  name  of  Assises,  tbe  Awiinw  d\ 
Clarendon  and  Northampton,  the  Assize  of  Amw,  tbe  Aasiit  o/ 
the  Forest,  and  the  Assizes  of  Measures,  ure  the  only  reiiei  «f 
the  legialntive  work  of  the  period.  These  edicts  arc 
comiwsed  of  new  regulations  for  the  enforcement  of 
justice.  They  01*6  not  direct  re-enactments  or  umendmci 
the  iincieut  customary  law,  and  are  not  drawn  up  in  the 
of  jierjietual  statutes  :  but  they  rather  enunciate  and 
new  methods  of  judicial  procedure,  which  would  either 
into  or  sujjersede  the  procedure  of  the  common  law,  1 
practised  iu  the  ])opular  or  in  the  feudid  courts.  lu  tltis 
they  strongly  resemble  the  Capitularies  of  the  Frank  Id 
to  go  further  back,  the  edicts  of  the  lioumii  pr.M 
might  indeed,  a.s  to  l>oth  form  and  mattt-r,  be  cni  • 
otmin  uf  tho  laries.  The  term  Assize,  which  comes  into  use  in  this  niauuui; 
about  the  middle  of  the  twelfth  century,  both  on  the  Coutincot 
and  in  England,  ap{)eiirs  to  l«  the  proper  Norman  name  Ibr 
such  edicts ' ;  but  it  is  uncertain  whether  it  received  this  {mt- 


'  liooking  ftt  the  word  atiita  nimplr  w»  mislil  incllni*  t«.  i-vrtr»! 
llio  h'X  lUSiMi  or  tmtrntitt  n**tint,  lli«  - 

uimmI  mi  ivir'     ='    ■'  '    , 

AM  tlio   t"!  [|| 

Uw;    unit  ;  .      ii  ..  . ,. ,       14  I 
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ticular  ttpplicatioii  from  the  lucrc  fact  that  it  was  a  8ettltiUR<nt 

jlike  ilio  Anglo-Saxon  wsettatu  or  the  Frvuch  eUihlintemeiU,  or 

9m  a  verbal  connexiou  with  the  session  of  the  comt  in  which 

i  W«8  possed,  or  from  the  fact  that  it  furnished  a  plan  on  which 

siona  of  the  courts  reformed  by  it  should  l)e  held.     The  assize 

bus  differs  widely  from  the  charter  of  liberties,  the  form  which 

legislation  of   Henry  I  and  Stephen   had   taken,  and  is 

collar  iu  English  history  to  the  j)eriod  before  us,  as  the  fonn 

'  Provisions  marks  the  legislative  period  of  Henry  III,  and  that 

'  Statute  and  Ordinance  belongs  to  that  of  Edward  I  and  his 

accessors.     The  special  sanctity  of  the  term  law,  as  used  iu 

loly  Scripture  and  in  the  Roman  jurisprudence,  may  perhaps 

count  for  the  variety  of  exprestious,  such  as  those  quoted 

ove,  by  means  of  which  men  avoided  giving  the  title  of  law 

I  their  occasional  enactments.     The  Assizes  of  England,  Jeru- 

ilem,  Antiocli,  Sicily,  and    Komania,   the   Establishments   of 

S.  Lewis,  the  Recesses  of  the  Gei-man  iliets.  mid  many  other  like 

expressions,  illustrate  this  reluctance. 

The  Assize  possesses  moreover  the  characteristic  of  tentative  lu  ch 

,  ■  ,  .  of  edict  or 

or  temporary  enactment,  rather  than  the  universal  and   per-  iia«nc 
etuol  character  which  a  law,  however  superficially,  seems  to 
its  duration  is  specified  iu  the  form ;  it  is  to  be  iu  foive 
long  as  the  king  pleases ;  it  may  have  a  retrospective  efli- 
ey,  to  l)e  applied  to  the  determination  of  suits  which  have 
fiita  since  the  king's  accession,  or  since  his  last  visit  to  Eng- 


'  Mort  d'AnoMter:  luiil  tliirdly,  th«  court  beld  to  bold  luch  trial) ;  in 
jl'liich  Huasfi  it  ifl  coiiiiuonlr  ut^ed  at  the  present  flAy,  Yet  it  occurs  in  the 
VonnftO  Uw-bookK  in  the  twelfth  century,  and  apparently  in  the  Pi|ie  Itoll 
^  2  Henry  li,  in  the  eense  of  «  sMxion,  and  that  ii  token  by  luany  niiti- 
iuaries  as  the  primary  inenning.  ThefomiAtion  of  amLiua  from  a  baruaruiu 
I  of  anido  or  a^sddeo  ;  instend  of  aaaessus)  might  1j«  paralleleil  with  the 
vnvation  oftolta  in  malutolta  from  toUu  in  the  neiiite  uf  taking  toll  ;  but 
the  word  acrido,  to  tax,  may,  »o  fur  ua  the  untisun  ralililut  is  ronivmed, 
be  the  true  origin  cf  thin  furui,  as  it  ia  of  the  modern  e^rcite.  Uu  the 
her  hiind,  it  is  impomible  not  to  auociatc  the  ituizc  of  Henry  II  with 
'  (ueliiim  of  Ilia  and  Eduinnd.     Poenilily  the  u«e  of  thu  word  in  bo  iiiaiiy 

■   1    ■•••  •      •   '"-ii'n  of  three  diflerent  orijfinn.     t'f.  the  dcriva- 

'jaai,  tu  iirdain,  or  rc^'ulalc  :    and  the  uae  of 
,  liLrurc.     The  form   lUtitla   <Uj^i»U  further 
hriillieK,  but  tlieru  it  no  reiuun  to  look  for  an  Arabic  d«rivatt<in,  an  b 
I  in  the  oditioua  of  L>u  Caoge. 
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land ' ;  it  ifl  liable  to  be  wt  ii^«  by  tlio  Judges  wbnv 
it  imiMBsibW  to  admiuister  it  fairly.      But,  tm  the  other  ! 
IE  to  tlu'  ussizR  iLut  tho  inuat  Ituporiant   lc{rul  ■*!— ly  j 
jieriod  ovTu  tbelr  orig'in:  tbe  iusiitutioii  of  jorr  Mid 
{iroccdure  of  tbe  Coria  Regis  can  have  fM>ine  into 
no  otbcr  way. 

lu  tbu  druwiug  up  uf  tbe  n&size.  the  klu^  aeti-JL  hj  the  i 
luid  eoiiscnt  of  bis  ualiutml  uoaucil.      Tbis  is  di8tii>ctlr  «t*lcli 
tb<^'  ]>rctuiil)le  ur  title  uf  tbe  ..\i<aizea  uf  C'tarendoa  ami  W« 
stock :    tbe    foriuer    is    made    '  de    nsseusu    Mrhiepi* 
cpiiiroporuin,  abt>atiim,   comitum,    baruuuio,    totius  Aou^ia 
tbe  liittor  'per  cuusiliuui  ot  asseusum   arcliiepi^coponun, 
iiuvpui-um  et   buruiiuni,   comitum  et   nobiliiun    Ausliae'.' 
AKsij-.e  of  NoTt  liHiupton  wrh  tbp  work,  we  are  told,  of  tbr  1 
made  by  tbe  cumisel  of  Kiug  Ileury  bis  sou  uud   by  tlir 
of  bis  ewls,  luvrons,  kniglits,  and  vose^ils  (bominea)  in  a 
council,  cousistiug  of  bi»bo]is,  ear]«.  baroriF,  aud  tbr  r«3| 
'de  stututis  regui  *.'    Tbe  urdiiiance  l)y  whicb  trial  by  tii 
Assize  wiis  instituted  was,  according  to  Glauylll,  an  act  of  r 
beneticeuce,   bestowed   on  tbe   uatiun  by   tbe   cluniitocy 
prince  according  to  the  counsel  of  tbe  ntagnutes  *.     The 
of  Measui-es  was  i:<8Ued  in  tbe  namv  of  liicbard  I  by  th49  Jii 
in  1 197,  as  made  by  the  lord  Iticlmni  king  of  £o^Iand  at ' 
minster,  although  tbe  king  was  at  tbo  time  iu  Frauce, 
petition  aud  advice  of  bis  bishops  and  all  bis  barons  *.      la  1 
of  legislation  the  justiciar  represented  the  king.    Tbe  inatr 

'  The  .Vsaize  nf  Clarendnn  !.<  to  In'  held  goucl  lu  I1  •  -  >I«a*«  llu 

king.     I1iat  uf  Norttuunptou  dirccU  impjiry  iiitu  iliw'  ;  aian  Um 

king's  liuttoaining  to  En^latul ;   and  tho  \ipn  of  ihi-         u>  exund 

from  theUjktc  oftbe  Auizc  of  Clnremloii  tiitliv  liiiiu  ol  it«  own  puhIi«»Uno{ 
'  atenetiit  a  tempore  ijiio  aniaa  f»L'tA  fnit  »|niil  C'lArviiil<iniu)i  cootlonn  laqM 
ad  line  teiii|iiiii,'  Kiclixnl's  Amizu  nf  M«<wun-a  wax  tot  aaiUn  tiy  ihi^ 
jimtioes  liccause  the  iiirrchnnta  il>'rlnn*<l  it  to  t>«  inipracticabK-.  fSeo  Stlcc4 
I'harton,  |i{>.  146,  151  ;  Hovcden,  ir.  171.  John's  Auiie  ufWlim 
■«(  aside  in  tho  uine  way;    Ibid.  p.  100. 

'  .Select  fhaMors,  p.  143. 

"  ^k•I^.vt  I'hjtrieni,  p.  15;. 

'  llcimt.  i.  107. 

*  '  K«t  aiilftii  tniif.'na  n>  im,  tJrUMolIa 
ripi»  da  ooosiliu  piMooTiuii  |                                                 :.  iL  c  7. 

•  Uovadaa,  ir.  33. 
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|Vi'»i  to  till'  iiiiirraiit  justicfs  liuil  likewise  Ihe  force  of  laws,  and 
liglil  with  juKtlce  bi'  U-riiied  Awi/.os.  Tlicy  too  were  issued 
\hn  justicitir  iu  the  king's  abscucc,  aiid  contaiued  old  as  well 
knew  ri;gulatiou8  for  the  courts.  The  Assize  of  Arms  issued  in 
181  is  not  distinctly  Miid  to  be  framed  under  the  udvicc  of  the 
acil.  Hiid  it  uuiy  possibly  have  been  regarded  by  the  barons 
itii  some  jciilousy  as  putting  arms  iiiio  the  hands  uf  the  people ; 
nt,  wh«n  John  iu  1 205  sumuioncd  the  nation  to  arms  iu  con- 
formity with  the  prineij)le  embodied  in  his  father's  assize,  he 
clnres  that  it  is  so  provided  with  the  assent  of  the  '  urc{i- 
sbops,  bishops,  earls,  Imroiis,  and  all  our  faithful  of  England  '.' 
hcBo  instances  are  sutficient  to  prove  the  share  taken  by  the 
ttionnl  council  in  legislation.  The  duty  of  procliumijig  the 
bw  in  the  country  fell  upon  the  sherilfs  and  the  itiueront 
bticvs,  whose  credentials  contained  perhaps  the  first  general 
omulgntion.  The  Oreat  Charter  was  read,  by  the  king's 
rder,  publicly  iu  every  county,  no  doubt  iu  the  shiremoot  and 
hundred  court';  duplicates  of  it  were  dejJOBited  in  the  cuthudral 
lui'ches, 
Iu  all  this  there  was  nothing  new :  it  was  simply  the  maiii- 
tciiunue  of  ancient  forms,  which  prove  their  strength  by  retain- 
ing their  vitality  under  the  strongest  of  our  kings.  The  mlvice 
lijid  cousent  of  the  council  may  have  been,  no  doubt  iu  many 
cases  was,  o  mere  fonmUity:  the  enacting  power  was  regarded 
!  as  belonging  to  the  king,  who  could  put  iu  respite  or  dispense 
'  with  the  very  measures  titat  he  had  ordained.  Yet  in  this  au 
ndvontoge  may  be  incidentally  traced.  If  the  barons  under 
Henry  II  liad  possessed  grejiter  legislative  power,  they  might 
have  kept  it  to  themselves,  oa  tbey  did  to  a  certain  exteut  keep 
I  themselves  the  judicial  ]>ower  of  the  later  parliament ;  1)ut, 
it  wati,  legislation  was  one  of  the  nominal  rights  that  lic- 
to  the  whole  council  as  the  representative  of  the  uatiou, 
ad  the  real  cxcrci.se  of  which  was  not  attained  until  the  burons 
uiude   common  cause   with   the   people,   and   incorporated 
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their  representatives  in  their  own  assembly.     The   period  of  J 
uatioual  BB  distinct  from    royal    legislation   begins   wben  thtj 
council    has    reached    its    cotistitutiouiil    development    as    tL« 
national  parliament.     The  legislation  of  the  Great  Charter  wm' 
to  a  cei-tuin  extent  an  antici|>atiun,  a  tj'pc,  a  precedent,  and  i 
firm  step  in  advance  towai'ds  that  consummation. 

Itil.  ITie  subject  of  taxation  may  be  arranged  luider  three 
headSj^Mhe  authority  by  which  the  impost  is  le^ulisedu^he 
descrijttion  of  persons  and  property  ou  which  it  is  K-vied.  and 
the  determiuatiou  of  the  amount  for  which  the  iudividual  is 
liable ;  in  other  words,  the  grant,  the  incidence,  and  the  assess- 
ment. 

The  reticence  of  historians  during  the  reigns  of  the  Normaa^ 
kings  leaves  ua  in  doubt  whether  the  imposts  which  they  leviedfl 
were  or  were  not  exacted  simply  by  their  own  sovereign  will 
Two  records  have  beeji  mentioned,  however,  of  the   reign  of 
Henry  I,  iu  one  of  which  the  king  describes  a  particular  tax  aa 
'  the  aid  which  my  barons  gave  me,'  whilst  in  another  he  six-ak 
of  the  summoning  of  the  county  courts  in  cases  in   which  hid 
own  royal  necessities  require  it'.     From  the  two  passages  it 
may   be  inl'en-ed  that  some  form  was  observed,  liy  which   thol 
king  signitied,  both  to  his  assembled  vassals  and  to  the  count  ryJ 
at  large  through  the  sheriffs,  the  sums  which  he  wanted,  oud 
the  plea  on  which  he  demanded  them.     The  same  method  wa 
observed  by  Heuiy  II  and  llicliard  I ;  and  it  is  only  toivar 
the  end  of  the  reign  of  Richard  that  we  can  trace  anything  likel 
a  formal  grant  or  discussion  of  a  grant  iu  the  national  council  Vi 
It  was  commonly  said  that  the  king  took  a  scutage,  lui  aid,  or  aJ 


'  Above,  pp.  400,  435. 

•  In  iljijHeury  'iiciitagium  kccepitj'  Gerv.  i.  167;  in  1194  Ricliari 
'constitult  sibi  dari '  a  carucage;  Uuvedeii,  iii.  141:  in  1198  'oepit..  . 
<|niuque  solidus  ilc  niixilio ; '  ib.  iv.  46.  In  1 30o  we  find  the  word  •  ex|>at- 
tulans '  uaed  of  tho  king's  prupositiun  of  a  tax  for  tbe  cuUeotiun  of  whiuli 
'exiit  edictnm  a  jumitiariia  ;'  K.  Cojfi^'esh.nlc,  p.  101.  In  1  loj  Jobn  '  cepil  J 
ab  eis  i<rpliiii&m  partem  omnium  iiiobilium  Buorum;'  M.  I'arie,  ii.  p.  4S3. 
In  1304  '  conctima  aunt  aiixiliu  uiilitarin;'  ibid.  ii.  484.  J 11  1307  'coii- 
vonit  e|>iscnpo8  ct  abbatcK  ut  pcmiittcreiil  pcrsuuiui  dare  ruj,'!  ccrl«m 
■ummam ; '  Ann.  Wuvi-rl.  p.  358.  A  ((radunl  chutigc  in  tho  t<>n«  nf  de- 
uutiid  may  liu  traceable  in  this,  yet  John  wa»  rvally  lieoomiug  laotv 
dujiotic  all  tho  time. 


Op/HMtitioa  to  Taxation, 


carucage ;  and,  where  the  barons  ai-e  said  to  have  given  it.  the 
expression  may  be  interpreted  of  the  mere  payment  of  the  money. 
Of  any  debate  or  dlBcuaaion  on  such  exactions  in  the  national  c^**<»"( 

»i  1  •  1  •   •  \  dob«t«  on 

council  we  have  rare  evidence  :  the  opposition  of  S.  Thomas  to\toxiition. 

the  king's  manijjulatiou  of  the  Dunegeld,  and  the  refusal  by  S. 

Hugh  of  Lincoln  to  furnish  money  for  Richard's  war  in  France, 

are  however  aufficieut  to  prove  that  the  taxation  was  a  subject 

of  deliberation,  although  not  sufficient  to  prove  that  the  result 

of  such  discussion  would  be  the  authoritative  imposition  of  the 

tax  '.     For  the  shadow  of  the  feudiil  fiction,  that  the  tax-payer  Wanmf » 

1  rt"      •  I*  1  1*1  •VKtelu  of 

made  a  voluntary  offering  to  reheve  the  wants  ol  his  ruler,  seems  liiiirawau- 
to  have  Bul)6isteil  throughout  the  period :  and  the  theory  that  /r       Xi^l 
the  promise  of  the  tux  bound  only  the  individual  who  made  it,  >/       i>^^S 
helped  to  increase  the  financial  complications  of  the  reign  of  ^■^T^^*"**^ 
John.    Archbishop  Theobald  had  dtuounced  the  scutiiceof  1 156,  "I'liwiUon 

.  .  ,  ^       l<>  tnxjai.in, 

tuid  it  is  doubtftil  whether  it  was  i-aised  on  his  lands.    S.  Thomas  i«n«:'nai 
hud  declared  at  Woodstock  that  the  lands  of  his  church  should  ■onuuvo. 
not  pay  a  penny  to  the  Danegeld  ;  the  oppoeition  of  S.  Hugh 
was  based  not  on  his  right  as  a  member  of  the  national  council, 
but  on  the  immunities  of  his  chui'ch ;    and,  when  Archbishop 
Oeuffi-ey  in  1201  and  1207  forlmde  the  royal  officers  tctfullect 
the  curucage  on  his  estates,  it  was  on  the  ground  that  ho  him- 
self had  not  promised  the  payment.     The  pressing  necessity  ofl 
raising  the  ransom  of  Richard  probably  marks  an  iqx)ch  in  thisi 
us  in  some  other  points  of  financial  interest.     The  gentle  terms 
Joiium  or  aiixilium  had  signified  under  his  father's  strong  hand 
as  much  as  Danegeld  or  tallage  ;    but  now  not  only  was  the 
king  absent  and  the  kingdom'  in  a  critical  condition,  but  tho 
legal  refomis  in  the  matter  uf  assessment  hod  niised  up  in  tho 
minds  of  the  people  at  large  a  growing  sense  of  their  rights. 
The  taxes  raised  for  the  ransom  were  imposed  by  the  justiciar) Tun  f»r 
probably  but  not  certainly,  with  the  advice  of  the  baitms',  audinuugm. 
were  no  doubt  collected  without  any  general  resistance  ;    but 
botli  the  amount  and    the   incidence   were  carefully  criticised, 
and  in  some  cases  payment  was  absolutely  refused.     Tlic  clergy 


'  8eu  above,  pp.  500,  j^. 


'  Abuvo,  p.  540. 
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of  York.  wLoii  the  king's  uci  <  I  befont  tW^I 

the  aroiibishujj  in  tlieir  cliuptt^  ii<9  WMwfiiaB«| 

Ibeir   liberties,   Bml   closed    ttivir    cburcb    o«    in  tlv  tiat  i\ 
interdict', 

Tliis   idea,   which   is    iudeed    the    rudint«ul«r]r  fcrai  d  i*  I 
principle  that  representation  should  uccompaa;  ^firitv-',  | 
ground  after  the  practice  arose  of  bili  i  ^raocal  infiivl 

aud  iucome  under  coutributiuu.    It  Wi>  itAitdofa^ 

of  their  revenues,  not  a  direct  tnx  upon  their  iaad.  llwt  | 
the  opposition  of  the  eanoiis  of  York ;  and  althouftb  A 
(jcoflrey  is  found  more  than  onoc  Lu  trouble  for  furlodd 
collection  of  a  corucoge,  the  next  great  cium  in  which  i 
WTiH  offered  to  the  demands  of  the  Crown  occurred  ;    -    -  - 
to  the  exaction  of  a  thirteenth  of  moveable  propc-i~ 
On  this  ocutsion  it  wns  not  an  isolated   chapter,  hot  a  vk 
estate  of  the  realm  that  protested.     The  kiug  in  a  gnA  < 
held  on  January   8  at  London  proposed  to    the    biabop* 
abbots  that  they  should  permit  the  parsons  luid  bcucfiocd 
to  give  him  a  certain  portion  of  their  rcvcuues.      The 
refused  to  do  so.    The   matter  was  debated   in    nn  ndji 
council  (it  Oxford  on  February'  9,  and  there  ihe  Liahups  : 
their  refusal  in  still  stronger  terms.     The  kio^  therefore 
uj)  that  particular  mode  of  procedure,  aud  obtained  tnm 
national  council  n  gi-nut  of  an  aid  of  n  thirteoDth  of  all  fhtttfl' 

(from  ihc  luity.  That  done,  having  on  the  j6th  of  3Iay  forimUd 
the  clergy  to  bold  a  council  at  >S.  Albeoi's,  he  issued,  Ibt  mm 
day,  a  writ  t^i  the  archdeacons  and  the  rest  of  the  clergy,  infonD- 
ing  them  of  the  grant  of  aid,  iind  bidding  titem  follow  the  jgaoi 
example*.     A-rchbishop  Geoffrey,  who  acted  od  th«  6|>ake«iiiaii  0/ 

'  Buveilvn,  iii.  at  :  '  VticsWt,  numuit  at  ruf^avil  ut  i|iiArtjuii  rartca 
re<Miluum  niiomm  ml  priwfali  tv\^»  Itlxirtttiunfm  ooaCerrvnt ;  .  .  .  ni 
renucnt«a  et  ounoitnonico*  saoa  in  imrteg  luix  truhentai,  mminitniii  aoa 
.  .  .  librrtftteii  ecclesiac  kIuu)  vrllo  tubvcrWrc.' 

'  Ann.  Wnverley,  p.  3^^  ;    M.  l'»ria,  ti.  jll.     'Ilie  writ  adiircwwl  to  jktt 
arclidwi,*'»tiR.  i»fl*'r  rt*n,*ftn'inj^  the  uTT^ftl  trtntlo  I,t  i))f  )w>'bhi*h,,,.i,^  ^J^ 
pni)r«, 
noH  ct   I 

Vv: 

ti. 
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>  clergy,  now  gave  up  the  stnigglo  /uul  went  into  exile ;  other 
rarcumstnnres  were  leiuling  \a  a  crisis:  the  thirtft-nth  was  no 
doiilit  {jonerally  collected  ;  hut  early  in  the  fulluwing  year  the 
intenlict  was  imposed  and  constitntionnl  law  was  in  olieyiuice 
'  '  the  remainder  of  the  reipn.     The  twelfth  article  of  the 

I .  in  which  the  kinjf  proniis^H  thiit  no  sotitnge  or  aid,  save 
the  three  regular  aids,  should  henceforth  be  imposed  without 
the  wlvice  and  consent  of  the  national  council,  docs  not  ex- 
plicitly mention  the  ini(>ogition  of  a  tax  on  moveables,  nor  does 
H  provide  for  the  representation  in  the  council  of  the  great 
majority  of  those  from  whom  such  a  tax  would  be  i-aised.  But 
in  thin,  as  in  other  points,  the  progrcRS  of  events  was  out- 
stripping and  superseding  the  exact  legal  definitions  of  right.  The 
fourteenth  article  does  not  provide  for  the  representation  of  the 
shires.,  or  for  thi-  participation  of  the  clerg>'  as  an  estate  of  the 
reahn,  distinct  from  their  character  as  feudal  freeholders,  yet  in 
lioth  resjiects  the  succeeding  history  shows  that  the  right  was 
liecoming  jiractically  established.  So  neither  i»  the  principle  as 
yet  fommlly  laid  down  that  a  vote  of  the  supreme  council  is  t<i 
bind  all  the  subjects  of  the  realm  in  matter  of  taxation  with- 
out ft  furthf-r  consent  of  the  individual.  The  prevalence  of  the 
idea  tliat  such  consent  was  necessary  brings  the  subject  of  the 
grant  into  close  connexion  with  that  of  the  assessment.  But 
before  approaching  that  point,  the  question  of  incidence  requires 
consideration. 

The  indirect  taxation  of  this  period  is  obscure  and  of  no  great 
inifiortjuice.  The  prisage  of  wine,  the  fines  payable  by  the 
merchants  for  leave  to  import  particular  sorts  of  goinls,  the 
especial  temptation  which  the  rtores  of  wool  held  out  to  the 
king's  servants,  the  wholo  machinery  of  the  customs,  although 
rtiforred  to  in  the  Great  Charter  a?  '  antiquae  et  rectae  consuo- 
tndines ','  were,  so  far  as  touches  constitutional  liistor}',  still  in 
embryo.  The  existing  practice  rested  on  the  ancient  right  of 
toll,  and  not  on  any  hietorical  legislative  enactment.    Althougli, 


Omwtli  of 

bll«  UUMtlVit  I 

prind|il«  In 
liU^nnce  fif 
the  Oleac 
Cluutar. 


tlic  prin- 
d|>li«  til 
taxitii,)!!  bir 
the  riftlliin 
IU,lf  hut  viH 
tniiinclatm. 


taajiliun  *A 
thtr  pMriuil. 


nuliU   fitpifuiluni   oxemplo   vmtro   fkcUiiu   invitcnlor ; '    May    >C,    I107 ; 
PaU-nl  lt<ill,  8  .lukn;  ed.  Hanlj,  i.  7). 
*  Article  ,^ I. 
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then,  tliesc  sources  t\irni-)>c<j  '  >  mmar to i)atel| 

and   John  \  the  geucrol   taj(..  countrj  laaf  ii' 

present  purpose  be  regarded  h«  direct  tAxatioo  onlj. 

Tho  taxulile  proi^rty  nmy  be  divided  into  Uod  and  mmA 
nnd  again,  nccorduig  to  the  charmcter  of  tlteir  ovncn,  atolll 
aud  r.lericnl;  these  may  be  subdivided  in  tbe  farmcT^ 
ing  ns  the  la\-nian  ix  n  ten  Ant-in-chief,  a  knight,  »  ^wIhUei^ 
burgher,  or  a  villeiu,  in  the  latter  according  as  tl>epeBaf0>l 
A  prelate,  a  l)eneficed  clerk,  a  chapter,  or  a  religioos  booK. 
division  of  property  was  brought  under  contribatioo  tt « < 
ferent  period,  and  for  each  there  was  a  distinct  name  and  i 
of  taxation. 

All  the  imposts  of  the  Anglo-Saxon  and  Norman  reigoi  i 
so  far  as  we  know,  raiBcd  on  the  land,  and  according  t/>  i 
putation  by  the  hide:  the  excej)tion9  to  the  rtilo  woald  b«< 
in  the  cases  of  those  churches  which  claimeyl  entirv 
and  those  l>oroughs  which  paid  a  composition  for  tbrir  I 
a  settled  sum,  ns  tlipy  paid  tho  composition  for  the  feriB  in  I 
shape  of  au  annual  rent.  Tliis  generalisation  covers  leti  I 
national  taxes  like  the  Dnuegeld,  and  the  feudal  exacti* 
way  of  aid;  lioth  wore  levied  on  the  hide.  Henry  I  ImJ  I 
empted  fi-ora  such  pajmenta  tlie  laudu  hehl  in  demcnui  by  I 
knights  and  barons,  in  consideration  of  the  expmns  of  tlwi* 
equipments " ;  but  tliis  clause  of  his  charter  can  havB  been  vif 
partially  observed.  Henry  II,  from  the  vor3-  h«^nntiw  rfki 
reign,  seems  to  have  determined  on  attempting  iniiioitMil 
dianges.  Ffe  lirought  at  onco  under  contribution  th*  landd  ImU 
by  the  churches,  which  had  often  claimed  but  h.id  nrv.r  n«-HwT» 
secured  immunity. 

In  the  Assize  of  Arms  in  1181  he  took  a  long  flt4'p  toward* 
taxing  rent  and  chattels,  obliging  the  owner  of  such  prnp^rtv 
to  equip  himself  Mrith  arms  according  to  the  amonnt  wh.r 
possessed'.     In  the  ordinance  of  thn    Saladiri    "■■'  -..;..ii 

property  i.s  rendered  liable  to  pay  its  tenth  '.     I'l  ,  i.--:  I 


'  MaditX,  Hint.  Iltrli.  pp.  539  n). 

•  Almvc,  p.  331.  •  Hi.  p   5,-. 

'  lb.  )>.  j}N.     An  Mt.  wb<oh  prMWclfO  tkw  .Halndin  tlUi*  >uil  l<  •Ut«0 
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rule  ia  extended  :  for  tlie  king's  i-nnsoin  every  man  pays  n 

part  of  his  moveables':  in  1204  John  exncted  a  seventh  SerenUu. 
rof  tLe  Mine  froin  the  barons',  and  in  1207  ft  thirteenth  from  t«iuiH. 
the  whole  of  the  Ifiity  ".  TIhb  chancre  in  the  character  of  tax- 
ation Berves  to  illuBtrate  tiio  great  development  of  material 
vretUlh  in  the  country  which  followed  the  refomiH  of  Henry  II. 
The  burdens  would  not  liave  l>een  transferred  fr  Jm  the  land  to 
the  chattels  if  the  latter  had  not  been  found  much  more  pro- 
dnctive  of  revenue  than  the  former. 

liut  this  was  not  the  only  change.     Ilenry  II  adopted  1heKow« 
knight's  fee  instead  of  the  hide  as  the  basis  of  rating  for  the  "nod.  °* 
knights  and  borons  :  and  on  this  basis  established  a  somewhat 
minute  syst<>m   of  distinctions.     As   early  as  his   second  year  The  Mnugd 
we    find    faira    collecting    a    scutage,    at    twenty  shillings   on 
the    '  scutum '    or    knight's   fee,    from    the    knights    who   held  ' 
land  under  the  churches*.     In  1159,  for  the  war  of  Toulouse, 
he   raised  a  roach   larger  sum    under  the   same  name,  from 
the   tenants  by   knight    service ;    as    a    commutation   for   per- 
sonal service  he  accepted  two  marks  from  each,  and  with  the 
proceeds  paid  an  army  of  mercenaries".     The  word  scntoge, 
from  it«  use  on  this  occasion,  acquired  the  additional  sense  of 
a  payment  in  commutation  of  personal  service,  in  wliich  it  ia 
most  frequently  osetL     In  1 1 6?,  as  has  been  already  mentioned',  niMpiwr- 
the  ancient  Danegeld  disappears  from  the  Rolls ;  but  it  is  sue-  Danrcfia. 
ceeded  by  a  tax  wbicli,  under  the  name  of  donum  or  auxilium, 
and  prol>ably  levied  on  a  new  computation  of  hidage,  must  have 

1 184,  <lirectii>g  k  contribution  for  the  Holy  Land,  u  given  in  the  Liber 
Caitumarum,  p.  653;  S|>elni«n,  Cone.  ii.  115;  Labbo,  Cone.  x.  1739; 
Benin,  Cone.  Nonnamua>,  p.  90  ;  Willtin»,  Cone.  i.  ,{90.  It  purport*  t<i  be 
ui  ordinance  made  by  Henry  iind  Philip  for  their  respective  dominions  in 
conseqaenca  of  the  legation  of  Albert  de  Suma  (1 179),  but  posaibly  m»y 
belong  tn  the  ye&r  I  >S;^;  Uoveden,  li,  30^  According  to  this  onlinanca, 
every  person  potaemiiig  more  than  loo«.  in  niove&blea  was  t<i  pay  '  in 
Auflia  unua  iterliDgat  on  each  pound  for  three  years;  and  higher  in 
pru|M.irlion.  But  the  authority  and  Authenticity  of  the  document  arc  not 
•uilidently  great  to  allow  n*  to  regard  it  a.H  a  piece  of  real  Ic^jO^latiun. 
It  i>  ctali'd  to  l>e  isfiiiot  by  the  two  kingn,  'cunununi  consilin  epikcoporum 
et  oomitum  ct  1>aruiiuui  terraruin  Kuomm.' 

'  Above,  p.  540.        '  lb.  p.  561 :  M.  Forii,  i{.  484.        '  Above,  p.  561. 

*  Iti.  p.  49J.  Kur  earlier  ute  of  the  term  acuta^,  nee  Hound,  reudal 
Sugland,  pp.  i6H-'i70.  '  AUive,  p.  494.  '  Jb.  p.  50a 
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been  n  reproduction  of  ilie  old  usage.     Such  a  change 
indeed  have  l>een  iiecessarj',  the  Danegeld  having  l)ecome  In  I 
long  lapse  of  years  a  mere  composition  paid  by  the  sheriff  to  1 
Exchequer,  while  the  balance  of  the  whole  sums  exacted  on 
account  went  to  swell  his  own  income.  I'nder  Uichard  the 
tax  appears  under  the  name  of  carucage :  the  normal  t&x 
laid  on  the  carucate  instead  of  the  hide,  and  each  camcate  ■ 
taining  a  fixed  extent  of  one  hundi-ed  acres'. 

Each  of  these  names  represents  the  taxation  of  a  particnLir 
class  :  the  scutage  affects  the  tenants  in  chivalry;  the  dons 
hidage  or  carucage,  affects  all  holders  of  land  ;  the  tenth,  seven 
and  thirteenth,  all  people  in  the  realm.    Each  has  its  custon 
amount ;  the  scutago  of  1 1 56  was  twenty  Bhillings  on  the  fe** 
those  of  1 159  and  1 161  were  two  marks  ;  the  scutage  of  Ireland 
in  1 171  was  twenty  shillings,  and  that  of  Galloway  in   1186^ 
tiie   same  rate.     The   scutages   of   Richard's   reign, — one 
Wales  in  the  first  year  and  two  for  Nomiandy  in  the  sixth  and 
eighth, — were,  in  the  first  case  ten,  in  tiie  other  cases  tweq 
shillings.    John  in  his  first  year  raised  a  scutage  of  two 
on  nine  other  occasions  be  demanded  the  same  sum,  besides  1 
onormouH  fines  which  he  extorted  from  his  barons  on 
pretexts.     Other  nids  to  which  the  name  is  not  commonly  gi* 
were  raise<l  in  the  same  way  and  at  similar  rates.     Sach 
especially  the  aid  pur  fillo  marier,  collected  by  Henry  in  1168 
at  twenty  Bhillings   on  the  fee,  and  that   for  the   rauaom 
Ricliard  I  at  the  same  amount. 

The  carucage  of  Richard  was  probably  intended,  as  the  Dan 
geld  had  Wen,  to  be  fixed  at  two  Bhillings  on  the  camcate. 
1 1 98  however  it  was  raised  to  five,  and  John  in  the  first  yernr^ 
his  reign  fixed  it  at  three  shillings ". 

Under  the  general  head  of  donum,  auxilium,  and  the 
come  a  long  series  of  imposts,  which  were  theoretically  gifts  | 
the  nation  to  the  king,  and  the  amount  of  which  was  determii 

'  Hov*den,  iv.  47. 

'  The  following  parliculara  are  from  the  Pipe  RolU  and  Rtd  Book  j 
the  Exc)ie(|uer,  nx  cited  by  Madox  ;   the  Roll*,  down  Xa  the  12th  , 
Henry  II,  lire  printed  by  the  Pipe  K«U  Society. 

'  Alwve,  p.  5Si. 
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by  the  itinerant  justices  after  separnte  negotiation  with  the 
pnyers.  Tlie  most  important  of  theoc,  thiit  which  fell  upon  the 
towns  luid  den)p£ue  LincU  of  the  Crown,  is  known  »s  the  tallatji'. 
This  must  have  affected  other  property  besides  land,  but  the 
particular  method  in  which  it  was  to  Iw  collected  was  determined 
by  the  community  on  which  it  fell',  or  by  special  orrangcmeDt 
with  the  justices. 

It  WB8  onlvou  rare  occasions  thataU  these  methods  of  raising  v»riet(«..)f 

.  nniihotnl 

money  were  resorted  to  at  once.     Such  an  occasion  might  be  iirngtaiumo. 
the  aid  to  marry  the  king's  daughter,  or  to  ransom  his  person  ; 
but  not  the  ordinary  contributions  towards  the  reg^ular  expenses 
<jf  tie  Crowni.     On  these  great  occasions,  the  knights  paid  cjd 
or  Bcutoge,  the  freeholders  camcage,  the  towns  tallage :  the  whole 

id  each  part  bore  the  name  of  auxilium.  More  frequently  only  Tiw  b»a 
e  tax  was  raised  at  once ;  a  year  marked  by  a  scutage  was 
not  marked  by  a  donnm  or  a  caracage.  It  was  the  acconiola- 
tion  and  incrensed  rate  of  these  eicactions  that  created  the  dis- 
content felt  under  Hubert  Walter's  admiiiistmtion  in  the  later 
years  of  Ilichard  and  the  early  years  of  John.  In  this  diriaion  Growth  at 
of  burdens,  and  distinction  of  class  interests,  may  l>e  traced  aULw. 
another  step  towards  the  system  of  three  estates  :  the  clergy  and 
laity  wore  divided  by  profession  and  jieculiar  rights  and  immu- 
nities ;  Rcutiige  and  caracage  drew  a  line  between  the  tenant  in 
chivalry  and  the  freeholder,  which  at  a  Inter  time  helped  to 
divide  the  lords  firom  the  commons.  The  clorg}'  had  in  their 
«]iiritual  assemblies  a  vantage-ground,  which  they  used  daring 
the  thirteenth  century,  to  vindionte  great  liberties ;  and  their 
action  led  the  way  to  general  representiitivo  nsseinbling,  and 
made  easier  for  the  commons  the  assertion  of  their  own  definite 
position. 

The  method  of  assessment  varied  according  to  the  incidence  A««»iiiiti« 

of  LweiL 

of  the    tax.     So  long   as  all  the   taxation  fell    on  the    land,  p„n,„uy 
Domeeday  book  continued  to  Iw  tlic  rate-book  of  the  kingdom  ' ;  ^^l,^l^i\ 
all  BiiseRSTiiejits  that  cuuld  not  be  arrange<l  directly  by  it,  such  as 
the  contributions  of  the  boroughs,  were  sjieciolly  adjusted  by  the 
sheriffs,  or  by  the  officers  of  the  Exchequer  in  their  occasional 
■  Sc«  below,  |>p.  637  w).  '  DUloKtu  do  Hetioc.  u  0.  16. 
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tn  long  »8  the  chongea  or  occup*don.  which  bad  aoamfi 
the  r>ume9day  Simrey,  ooald  b<    ' 
buwever  as  Henry  H  begui  tu  i  .ii* 

n  new  expedient  was  reqnieite.      Henee,  wbra  be  « 
to  1'  '1  piu"  fille  nuvrit-r,  the  kiag  iasoed  •  wnt  t» 

tcurt  tf  of  tho  Crowu,  lay  and  elericaJ,  diiwting 

them  to  send  in  •  cartel  or  report  of  iiic  anisber  of 
which  had  been  enfeoffed  and  the  •nioant  of  tbeir  nrrk*'. 
was  done,  and  the  reports  so  made  are  still  pttauiul  ( 
Black  Book  of  ti>c  Exchequer,  to  which  rpfereacc  !■■  kaa 
than  unce  made  in  foruier  chapters.  Tlie  acutagei 
l>c  exacted  cm  the  some  asaesBinent,  compared  from  JCtft*! 
with  the  Pipe  Bolls,  nntil  the  rei^  of  John,  who  oo 
occasions  took  advantage  of  the  reluctance  which  bit 
thowcd  for  foreign  war  to  make  arbitral-}-  exactions.  A  dva 
of  tie  Great  Cluirt<?r  issued  by  H^iuy  III  in  1 3 1 7  diR<ti  I** 
the  scutages  shall  be  taken  aa  they  were  in  his  craadldktA 
time.  A  few  yenrs  a(t«r  this  Alexander  of  •Swerford,  wb*  o* 
piled  the  lied  Book  of  tbi.-  Exchequer,  reduced  the  oufii]iatai>> 
of  knights'  fees  to  something  like  order  hy  a  corefal  numtniW 
of  the  Pipe  Rolls ;  but,  80  long  sa  scatages  were  collected  ■<  <3L 
the  assessment  of  tin-  individual  depeo<Ied  verj*  much  m  bl 
own  report,  which  the  Exchequer  had  little  means  of  cbrddif 

The  donttm,  auxilium,  or  tallage,  which  Henry  imtvwd  a 
lieu  of  the  ancient  Danegeld,  was  assessed  liy  the  offieen  «f  tk 
ExchL-<|uer.     In  1168  the  whole  of  England  was  visited  brl 

'  *  Koreria  itaque  qaod  plurimam  intereat  d  donttm  val  aitxiliua  dn 
tatu  per  cinguU  uapiui  commonuitium  in  «»  •  ju«titii«  oonaiiioatitr,  «•!• 
civea  gununam  nliquun  qiiae  principo  dijpiik  riile«lar  jiutiliariM 
ct  ab  eu  aeoipiattir ; '   Dialogtu,  ii.  c.  13. 

*  See  above,  p.  411.    See  on  the  Seutage*  of  Hea.  II,  Sonait, 
Englsad.  pp.  171-185. 

•  One  ofthc  answera  to  thii  il  f*^  it*  »r»a« 
of  Uic  writ:    •  Mit)i  et  aliia  001;  m  rrxtrae 
**t  ]■.      ■'  '                    .iiLiAm  qniu>.  ,  ,, 
I"'"                                 111  tuauil&i'  .,^  j'^, 
J""^'                               '         "                                 ■"•  """ir-  un(if«Qiiu  da  aati 
<<X"'                                                                    itri.  St  qiMt  aiillba 
su).-                                                                      148. 
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-BiDull  oommission  of  judgeu  and  clerks,  who  rated  the  aiuus  by 
'wliicL  tlio  frccLolders  wid  (lie  towns  were  to  su{iplemeiit  the 
contiibutioue  of  the  kuights.  lu  1173  a  tallage  011  the  ruyal 
'  demesne  was  assessed  by  six  detachments  of  Exche<)uiT  ofScers, 
nnd  tJiTOughout  the  reniuiuder  of  the  reigii  the  tiscul  circuits 
correbiKiud  with  those  of  the  jubticeti,  or  tho  hBcal  busiuess  is 
done  by  the  justices  In  their  judicial  circuits.  This  method  of 
nent,  like  that  of  scutoge,  failed  to  secure  either  party 
.  the  other ;  either  the  justices  had  to  accept  the  return  of 
the  tftx-j»yer,  or  the  tax-j)ayer  had  to  pay  ns  the  judges  directed 
him ',  Little  help  could  be  oxpecttd  from  the  ahi'riil",  who  in- 
deed was  generally  an  officer  of  the  £xche<{uer.  The  asMessnieut 
of  the  justices  sometimes  varied  oousiderably  from  that  of  the 
payor,  and  in  one  recorded  instance  wu  find  the  tender  of  tho 
fonuer  accepted  in  preference  to  the  valuation  of  the  latter.  In 
1 168  the  men  of  Horocaetle  pay  £29  I3<.  J^d.  for  an  aid,  '  quod 
ipai  assederuut  inter  se  concessu  juEititiarum  aliter  qnam  jue- 
tiiioe'.'  It  is  obvious  that  on  exaction,  the  amount  of  which 
was  settled  as  in  these  two  cases  by  the  statement  of  the  payer, 
wius  removed  by  only  one  step  from  the  churucter  of  a  voluntary 
contribution.  That  step  might  be  a  very  wide  one,  and  tho 
liberty  which  it  implied  might  be  very  limited,  but  the  right  of 
grant  nud  the  right  of  assessment  were  brought  into  immediate 
jnxtApoaition. 

Whun  however,  as  was  the  case  under  the  Assize  of  Arms 
and  the  Saladin  Tithe,  jiersonal  property  was  to  be  rated,  it 
beciime  clear  that  no  safe  assessment  could  be  based  either  on 
the  taxpayer's  statemeut  of  his  own  liability,  or  ou  the  unin- 
fornied  opinion  of  the  sheriff  and  justices.  To  remedy  this. 
Hcnrv  hail  rt-course  to  his  favourite  expedient  of  the  jury.  U 
dirt'Cted  that  the  quantity  and  character  of  armour  which  eaca 
man  was  to  provide  should  be  determined  by  the  report  of  4 
Muinlicr  of  sworn  knights  and  other  lawful  men  of  vach  neigh- 
bourhood, who  were  to  draw  up  a  list  of  the  men  within  their 
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'  Hee  above,  p.  616,  note  1. 

•  Pipe  Roll,  14  Ucut.  U  j  Madox,  Hut.  Exah.  p.  407. 
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district,  with  a  diatiuct  statement  of  their  liability '.  In  tlic 
collection  of  the  Suludiu  Tithe,  iu  wlueh  thu  king  hiiuaelf  took 
an  active  part,  the  same  plan  was  adopted :  where  susp: 
arose  that  any  man  was  contributing  less  than  his  share,  four 
six  lawful  men  of  the  paiish  were  chosen  to  decl&re  on 
■what  he  ought  to  give  *.  The  great  precedent  for  this  pruce*d- 
Ning  was  found  of  course  iu  the  plan  by  which  the  DomesdiV 
Survey  had  been  made,  and  the  occasional  recoguitious  of  fiscal 
It btqipUcd  (liability  wluch  had  been  taken  under  8]>ecial  writa.  The  plan 
I  was  vo  successful  tliat  iii  1 198  it  was  applied  to  the  aasessmeot 
(Of  the  cai-ucage,  an  account  of  which  has  been  given  already'. 
VThe  aseessmeut  of  the  tlurt«euth  in  a.d.  1207  was  however  not 
made  by  juries,  but  by  the  oath  of  the  individual  payer  taken 
before  the  justices ' ;  the  contributious  of  the  clergy  being  • 
matter  of  special  arrangement  uiado  by  the  archdeacons  *.  The 
carucage  of  1198  is  then  tlie  land-mark  of  the  progress  whicL 
the  i-epreaeutative  principle  expressed  by  the  jury  had  ss  yet 
attained  in  the  matter  uf  taxation. 

The  further  question,  which  arose  chiefly  in  the  towns,  h( 
the  stuns  agreed  to  between  the  special  community  and  the 
chequer  were  to  be  adjusted  so  us  to  insure  the  fair  treatmi 
of  individuals,  also  come  into  importance  as  soon  as  pensoi 
property  was  liable  to  assessment.     We  learn  from  the  stonr 
"William  Fitz-Osbert,  that  iu  London  the  taxes  were  raised 
capitation  or  poll-tax,  every  citizen  poor  or  rich  contribati 
the  same  amount,  the  unfairness  of  the  rule  being  compensated 
by  the  lightness  of  the  bui'den  which  so  many  joined  in  bearing. 
William  came  forward  as  the  advocute  uf  the  poor,  and  declared 
that  an  assessment  should  be  made  by  which  each  man  ahi 
pay  in  proportion  to  his  wealth :  but  we  are  not  told  by  wi 
meiuiG  he  intended  to  carry  the   idea  into  execution,  and 
intemperate  conduct  produced  the  riot  with  which  our  know 
ledge  of  the  matter  terminates '. 

'  Bened.  i.  p.  378  ;  .Select  Chartere,  p.  160. 
'  Bcned.  ii.  31  ;  Select  Cluutcn,  p.  1 60, 
'  Above,  ji.  ^48. 
Patent  KolU,  ed.  Hardy,  i.  72  ;  Select  Charten.  p.  983, 
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Tlie  Tvliole  snbject  of  taxation  illustrates  the  gradual  way  in  Snmmu;  < 
which  king  and  people  were  realising  the  idea  of  self-govem- 
nient.  The  application  of  a  represent-ative  scheme  to  the 
work  of  nssessiuent,  and  the  recognition  that  the  liability  of  the 
payer  was  based  on  his  own  express  consent,  either  to  the  grant 
itself  or  to  the  amount  of  his  own  contribution,  mark  a  state  of 
things  in  which  the.  concentration  of  local  interests  in  one 
general  council  was  oU  that  was  needed  to  secure  the  tax-payer 
fnmi  arbitrarj-  treatment  on  the  part  of  either  the  sovereign 
or  his  miuiatera.  This  liecomes  still  more  evident  as  we  npprooch 
the  wider  but  equally  important  s|ihere  of  judicial  action,  in 
which  not  only  the  principle,  hut  the  actual  details  of  the 
representative  system  seem  progressively  to  assert  themselves. 
Before  entering  upon  this,  however,  some  notice  must  be  taken 
of  the  military  system  of  Henry  II  and  his  sons,  which,  as  exem- 
jilitied  both  in  the  scutage  and  in  the  Assize  of  Arms,  may  be 
regarded  in  close  connexion  with  his  expedients  of  taxation. 

162 
force, 

existence,  but  verj-  incompletely  organised,  and,  in  consequence 
of  the  recent  troubles,  either  burdensome  to  the  nation  or 
thoroughly  ineffective.  The  stjuiding  anny  of  mercenaries  he 
wivs  bound  by  the  treaty,  which  secured  him  the  succession,  to 
disband  and  banish  ;  the  general  body  of  tenants  in  chivalry 
was  broken  up  among  the  feudatories  who  hod  l)een  iighliug 
each  for  himself;  and  the  national  force  of  the  fyrd,  which  by 
its  very  natui'e  was  capable  of  only  slight  discipline  and  occa- 
sional usefulness,  had  sliared  in  the  general  disortler  of  the 
coimtrj'  consequent  on  the  paralysis  of  government.  Henry  Policy  of 
from  the  very  first  years  of  his  reign  saw  that  peace  was  his  miiiury 
true  interest,  but  that  with  so  wide  an  extent  of  teiritory  to 
defend,  and  so  many  jealous  enemies  to  keep  in  check,  he  could 
have  no  peace  ujiless  he  were  strong  enough  to  prevent  war. 
Each  then  of  these  three  expedients  he  saw  would  have  its  uses, 
while  each  had  its  defects.  Tlie  mercenary  force  was  lintefiil  to 
the  nation ;  the  feudal  levy  was  divided  according  to  the  inten'ntx 
'  Above,  pp.  468  Kj. 


.  Henry  found  on  his  accession  the  three  kinds  of  military  Tho  moiburi 
which  we  have  described  in  a  former  chapter',  in  full 
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of  its  leaden',  was  not  truBtwortliy  in  emergency,  and,  owing  to 
the  strict  rules  as  to  the  nature  and  duration  of  service,  wna  in- 
capable of  being  freely  handled :  the  national  militia  was  eii 
useless  for  foreign  warfare,  or  could  be  made  useful  only 
being  treated  as  a  merceiury  force,  an  expedient  which  wasted 
at  once  the  lilood  and  the  treasure  of  the  kingdom.  The  obrioiu 
policy  was  to  use  mercenaries  for  foreign  warfare,  and  to  emploj' 
the  natioua!  militia  for  defence  and  for  the  maintenance  of  peace. 
The  feudal  levy,  Uke  the  rest  of  the  machinery  of  feudalism 
which  could  not  be  got  rid  of,  might  be  made  occasionally  asefiil 
in  both  ways,  but  would  be  more  useful  still,  if  it  could  be  made 
to  contribute  to  the  support  of  the  crown  in  ways  which  would 
leave  the  king  unembarrassed  by  the  minutiae  of  feudal 
custom.  ' 

This  policy  Henry  maintained  more  or  less  continuoosly.  H 
fought  his  wars  on  the  Continent  by  means  of  mercenaries '  r 
he  had  a  standing  force  of  10,000  Brabau9on8,  and  a  large 
number  of  Welsh  and  Galwegian  soldiers,  Richard  followed 
the  example,  and  in  addition  to  these  embodied  a  force  of 
Basques  and  Navarrese,  two  races  whose  military  uwlpracticca 
hod  been  condemned  by  the  Laterau  Council  of  1 179,  aud  who 
witli  the  lirabaufons  and  Catalans  enjoy  the  evil  reputation  of 
l>eing  the  forerunners  of  the  free  companies  of  the  next  age. 
Many  of  these  were  probably  Crusadera  who  had  returned  ]>enni- 
less  from  the  East,  or  mere  bandits  aud  brigands  who  by  taking 
foreign  service  had  escaped  the  justice  of  their  native  lords- 
John,  like  his  father  and  brother,  maintained  a  great  host  of 
these  adventurers,  aud  with  them  fought  the  battles  and  con- 
ducted the  cruel  ravages  which  mark  the  close  of  his  reigu.  The 
mercenary  force  only  comes  within  our  view  in  two  points:  it 
was  a  breach  of  the  compact  of  Walliugford,  in  spirit  »t  least, 
tliat  such  a  host  ever  set  foot  on  English  soil ;  and  it  was  only 
from  the  revenue  of  his  kingdom  that  Henry  could  draw  funds 


\ 


■  '  Mavnlt  enim  princepi  stipendikrim  qnam  dxnneiticos  belliols  kpponere 
omubui ; '  Dialogna,  i.  e.  9.  '  Nolens  vexarc  agnuio*  milites  Dec  btugemeiu 
nee  rnitlcomm  multitndineui . . .  diixit,  «<ili<luiot  vera  loilite*  innumera ; ' 
R.  de  Monte,  A.D.  1159. 
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,to  poy  itB  pxpensps.  Tbe  king  fttithfnlly  olwerved  the  condition  :  51^"*°"'*' 
on  one  occAsion  only  wcpp  his  merreiiftrios  brouiprlit  to  Knplftnrl.  Kh«im>iI 
and  tlu'U  it  wtis  to  repel  iuvaHion,  for  tlio  juiriiosi'  of  which  u  ■■eirti.mui 
force  of  Flemish  Boldii-rf<  had  already  lunded.     They  staywl  in 
England  for  a  month,  nnd  left  with  the  kine  on  his  rotam  to 
Franoi' '.   Uirlmrd  hnd  no  incliniition,  us  ho  had  indeed  no  tfni|)- 
tiitioii,  to  break  the  nile :  and  John's  merccniirj-  Jirni)-,  nii^e<l  to 
mpel  the  French  invnsion  of  1313,  in  itself  perhaps  justified  hy 
i.ergency,  liecamc  one  of  tho  j^at  occasions  of  hiw  downfall. 
I  ireot  question  of  the  r»avnient  of  the  mercenaries  onK  once  rnymontof 

arises,  that  is  in  i  198,  when  the  justiciar  proposed  tliat  it  shonid  nfoMd. 
be  mot  hy  «  grant  for  the  exproFH  purpose  of  niolutaining  a  body 
«f  knightt!,  and  was  defeated  by  the  resolution  of  S.  Hugh'.  But 
I  this  ease  the  force  required  was  aske<l  rather  as  a  substitute 
personal  service  than  as  an  engine  of  national  defence,  and 
tlmt  ground  it  was  refused. 

Ufnrj-'B  manipulation  of  the  feudal  host  is  a  more  complex  H»nni 
fttter,  for  there  can  be  little  doubt  that  he  ilesired  to  weaken  mont.rfihoi 
great  feudatories  by  disarming  their  vossaIh,  as  well  as  to 
a  more  complete  command  of  the  resources  that  lay 
his  reach.  The  first-  expedient  to  which  he  had  recourse  .T-iini  «i»ip.l 
to  break  through  the  net  of  feudal  custom  by  demanding 
tljat  ever)'  three  knights  should,  instead  of  serving  in  person, 
jip  one  of  tieir  number,  prolmbly  for  a  threefold  term  of 
fice.  This  was  done  in  the  Welsh  war  of  1 157,  and  fuminhcd 
the  king  with  a  body  of  knights,  onc-thiitl  of  the  whole  knightly 
force  of  the  kingdom,  for  a  space  of  four  months  instead  of  the 
usual  forty  days'.  A  similar,  if  not  the  same,  plan  was  adopted 
by  Richard,  who  in  the  council  of  Nottingliam  in  1 194  dc- 
knded  a  third  part  of  tJie  knight-service  of  the  kuigdom  for 

war  in  Normandy*:  and  John  in   1205,   by  the  advice  oft'ombinA- 
tc  council,  directed  that  every   nine   knights  nhould  join  loimrn««uf 
*uip  a  tenlli  with  wages  of  two  Bhillings  a  dny  for  the  defence 
'  the  ronnlry '.     The  principle  involved  in  this  nrrnngemcnt 


^"  Bmux).  I.  74.  '  Abore,  p.  548. 

R.  dc  Montr.  A.n.  I  If/-  '  Hoveden,  iii.  141. 

I'litcnl  Rulli.  i   5i  ;   "Soloct  Cliwtera,  pp.  181,  j»2. 
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inn  tJie  national  forcp  of  the  fyrd.     It  directed  that  the  - 

rhole  frer  popuiafiou,  the  commwiu  hhi^onim  hominuin,  .sliould  o.ii.titutUm  , 

'tuniish  thcmaolven  with  arms.     The  owner  of  11   knight's   fee 

mast  possesa  a  coat  of  mail,  a  hehuet,  a  shield,  and  a  lance; 

«tJip  freeman  possessing  sixteen  marks  of  rent  or  chattels  must 

j^ve  Uie  same ;  the  owner  of  ten  marks  must  possess  a  hauberk, 

ad-piece  of  iron,  and  a  lance ;  and  all  bnrghers  and  iree- 

'  wen  n  wnmhaia,  head-piece,  and  lance '.     Here  again  we  find  a 

atrict  amilogy  with  the  Karolingiau  system,  which  no  doubt  liad 

hatl  in  this  respect  a  continuous  existence  on  the  Continent ; 

|nmilar  assize  was  issued  by  Philip  of  Flanders  and  Philip  of 

jice  at  the  same  lime  *.     Every  man  who  possessed  twelve 

mansi  was,  by  the  capitulary  of  a.d.  805,  obliged  to  poaseas  a 

bninifl  or  coat  of  mail':  by  one  of  a.d.  779  it  is  forbidden  that 

any  should  give  or  sell  such  arms  to  a  stranger*;  by  that  of 

A.D.  812  he  who  possesses  more  than  the  necessary  equipment 

must  employ  it,  or  alienate  it,  in   the  royal   service':  all   these 

are  minor  ]Kpiuts  in   which  the  language  of  the  Assize  almost 

ctly  coincides.     It  stands  however  in  still  closer  relation  to 

t  system  of  the  Lomlwird  kings. 

Tlie  Assize  of  Arms  emlKxlied  a  principle  of  perpetual  utility,  impc  ___ 
and  one  the  historj'  of  which  is  easily  traceable,  from  the  first  «f  Anim. 
germ  of  the  obligation  in   the  trinoda  necessitas,   down  to  the 
mililia  armatnent  of  the  present  times  :  the  several  questions,  all 

'  Bened.  i.  278.  '  fb.  i.  j6g,  270. 

•  Peru,  Legg.  i.  1 33  ;  Bftluze,  i.  J97,  301 ,  Ac.     The  capitulary  '  dc  ci- 
Bditiono  Roiiuuia,'  which  directe  th»t  each  nrnn  shall  have  a  brunia  for 

every  ten  mansi,  ia  a  fabrication ;  Peril,  Legg.  ii.  App.  p.  3 ;  Imt  the  edict 
of  the  Lombard  kiiigHai!>tuir(AJ).  750)  fnmiihesa  very  ini|>ortant  paralk'I: 
#8tetit  ut  ille  homo  qui  lialiet  septem  caiaa  inaManaa  faabnit  loricam  tnani 
nn  reliqua  conciatura  aua,  dcbeat  habere  et  cavalloi ;  et  a  «aper  liabu- 
it  per  iato  nnmero  dubcat  habere  caballoa  et  reliqua  nriiiatun:  item 
placnit  Dt  illi  bomiuei  qui  non  liabent  caaaa  maanriaa  ut  habent  40  j<>gi>: 
tenae  habeant  cavallDin  et  Bcutuiii  et  lanceam ;  itom  de  minoribut  li»mi- 
nibua  principi  placuit  ut,  ri  poxsiint  habere  acutuin,  habeant  coccura  cnm 
aai^ttas  et  arcuin;  item  de  illis  bominibua  qui  negotiant«>  sunt  et  [lecuniaa 
nnn  ha1>ent,  qui  aunt  majores  et  potentea  habeant  loricam  et  cavalliM, 
■ouliiui  et  lanceam  ;  qui  sunt  ae<]uente<  habeant  caballoai,  acutuin  et  Unceani ; 
et  '     rt^  habeant  cnccoraa  cum  u^ntta*  et  aroum;'    Edictoa,  Ac. 

1  im,  e\\.  lilnljDie,  Hanover,  1869:  Pertz,  Legg.  iv.  196. 

•  y.  „    L.,-g.  i.  38,  133;  Ualu/*,  i.  »77,  »97,  301. 

•  Porta,  l<cgg.  L  173;  Balue,  i.  340. 


634 


ContlHiitional  ITi«ton/. 


[CHA 


John's  ox* 

BUMi<in  of 


of  them  important  in  their  day,  connected  with  (livtmint 
knighthood,  the  commission  of  amiy  Bnd  the  liko,  ilirecllj 
connect  themselves  with  it.  It  has  however  in  its  relation 
the  maintenance  of  the  pence  another  important  bearing,  whid 
Tli»  'Janiii  connects  it  directly  with  the  agency  of  the  cownty  courts. 

'  jurati  ad  amia,"  the  fi-e^men  sworn  under  the  Assize  to  furnish 
themselves  with  arms,   were  under  the  sjiecial   cliar^f   of  tl 
sheriff,  and  came  into  prominence  again  under  Henry  IIL 
the  writ  of  120.15  already  referred  to,  John  directs  tlir  gener 
armament  of  the  people  to  resist  invasion,  uudor  the    sever 
penalty  of  being  reduced  to  perpetual  servitude.     This  irriv 
which  was  issued  at  Winchester  on  the  3rd  of  April,  in  prcj 
tion   for  an  expected    invasion,  does   not  contain   the    minnt 
regulations  for  the  organisation  of  the  force  which  might  bav 
been  expected.     We  owe  therefore  to  the   notices   of  a    contemn 
porai*y  historian  our  knowledge  of  the  fact  that  John,  uuder  thitl 
pressure  of  his  diiiicultiea  and  under  the  advice  of  his   barone, 
projected  a  general  league  of  '  communa  '  of  the  population   in 
arms,  who  were  to  be  placed  under  the   command  of  a    regular 
gradation  of  constables,  chief  and  subordinate.     In   thiB  act  we 
proliably  see  the    origin  of  the  name  and    functions   of  local 
constables   wlio  enter  into  the   military  office   of  tl>e    ancient 
reeves,  and  whose  position  was  further  defined  hy  the  legislation 
niipi-esented  by  the  statute  of  Winchester '. 


'  Thit  informatinn,  which  i)cc>ir«  io  tbe  '  GesU  R«gnm '  of  Oe 
(0pp.  ii.  96,  9;,^  ta  8u  iui|iortant  in  its  bearing  on  »ever»l  poinU  of 
intereit  that  I  have  thought  it  be«t  to  give  the  pumgo  entire.  The  oOiaF 
of  local  conilAbIc,  of  which  wo  know  nothing  before  thit,  nppean  aa  a 
Mttled  office  in  the  reign  of  Henry  III ;  see  Select  Churten,  p.  573. 
'  Tiineni  antem  rex  Angliae  ne  boste*  sai  cum  tenia  tnuunnorinia  et 
Angtiam  lurriperent,  oonvocari  fecit  apuil  Lundoniaa  epiaoopos  Angliar 
oomites  et  baronea,  omnesqne  regi  deliitani  juraverunt  fidelitatein,  quo<l 
dmnceps  per  totam  AngUam  iikctuiu ;  et  atntutuin  eat  ex  aisenaa  regia  et 
oinaiani  magnatom  Angliae  ad  eouimanem  regni  defonsionem  et  pacia 
oonaervationem,  ut  per  totum  regnum  fierct  communa,  et  quod  tmiveni, 
a  inajori  uique  ad  ininorem  qui  xii  annoi  haberct,  earn  finuiter  junirtr-iit 
obaerrandiun ;  epiaoop!  vera  in  verbo  veritatia  promittant  earn  tiiltliur 
obaervandiun  aalro  online  sno  et  loandatia  apostolicia  et  libertatibua  ivi  I. 
liarum  auomin.  Forma  voro  conatitutionis  baec  erat;  quod  in  qnolihe: 
comitatu  cuiulituantur  capitalea  oonatabularii  quibua  communitaa  totiu.^ 
comitAtua  intendat ;  et  in  quolibct  hundredu  unua  conatabuluriua,  et  in- 
qualibet  civilato  unua  conatabulorius,  et  ubi  minorea  villae  fuerint  oonati- 
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W  The  tlntr  of  watch  nnd  ward,  of  following  the  hue  and  cry, 
Hid  of  tjikiiig  the  oath  of  tJic  peace,  prcscribeil  in  1195,  servo 
B  connect  the  scvenil  daties  of  tlie  freeholder  with  the  obli- 
Bjktton  of  the  ancient  aUodial  o^'ner  ;  but  they  come  before  ns  in 
■Ler  places. 

I  Wliilst  Heury  however  thus  attempted  to  unite  the  whole 
Koo  people  under  proper  discipline  for  iintioual  defence,  he 
■uiiutaiiied  the  show  at  least  of  the  feudul  force:  in  11  77  he 
■ronght  tlio  whole  of  the  knights  to  Winchester,  and  mudo  n 
Brand  demonstration  of  the  military  strength  of  the  kingdom ': 
■he  plan  was  followed  on  sevei-al  occasions  by  John,  although, 
Bb  we  have  already  seen,  the  only  result  of  the  assembly,  nnd 
■terhaps  the  only  purpose  for  which  he  brought  it  together,  was 
Tlie  extortion  of  money,  by  way  of  fine  or  in  commutation  of 
further  service*. 

■  The  naval  force  of  the  kingdom  during  the  twelfth  century, 
Bd  for  as  it  can  be  reganled  as  a  national  institution,  must  have 

Rr -•■=  cunstabuliiriua  in  vimeto  ■ecunduin  pnn-identiam  cujiiulinm 

Ic  "riuin  oomilfttui  per  i|a(rsilli  ci.>n<tituantur.    In  dvitntibut  vem 

kkj^^^  .Li  major  communa  fucrit  countitiiantnr  constabulnrii  pliires  vel 
^■■^ttx  |>cr  prnetlictoD  capitaleti  coiwtabulorios  et  per  mujoreni,  srcunduni 
^^BvtAtcm  ciritatia  vel  liurgi,  nna  cum  mnjare  et  cim!<tabnbuio  castri 
Hpnd  ibi  fiierit:  eodem  niodu  iu  bargi<  abi  prius  cummuna  non  fuerat  cnn- 
KtStiiantiir  coiwtabuluru  cum  constabulario  cattri  Hi  uuitrum  ibi  fuerit ;  qui 
Rii  taViuUrii   particularea  capitalibiu   cooiilatu*   inteudant  et   ad 

I  t  ueui  ipcorum  capitalium  constabularionim   vfi  aliquuruiu  ex 

il..-. iiit.'<i  non  atfuerint,  umnea  alii  ouustabularit  st.t''"-  '.'.•,•  cnn 

ouimuuia  (uis  armatia :  et  omnia  qnaa  praeoeperint  ad  ''  .  rej^ii 

el  pocia  ct>naer>'ationem  contra  alienigena*  vel  contra  '.  ,    •  alius 

pncu  iiertartntorea  [explennt]  ;  et  quod  capitalea  coiuitabulnrii  oniitatua 
Labeant  nomina  particularium  conitabulariorum  totiua  coniitatua  fwripta, 
utiuierum   armatonim  cujualibet  coiiatabulariae ;    et  qood  commtinae 
idita  coiiiitatuum  necessitate,  per  maudatum  conitabulariorum  vel   p«r 
^'.,\in  ni'ccaaitudiiu-tn,  in  nuxilium  ]>artium   illanira   conrurrent. 
>tcmc«.-io  audicrint.    Uaec  uuiniixad  bonoreui  Dti  et  lidelitateiu 
:^„iA  et  aalvurii  itAtnm  rvgid  jurent  fideliter  obacrvanila,  ut  prue- 
Uctuni  eat,  a  majuri  UHqne  ad  minorem  qui  xii  ajtnoa  habent,  exceptiti  iUi^ 
III   coram  domino  rei;e  juraverint.     Qui   vero  ad   aummnniutiuem   n>>u 
trit  habeatnr  pr<.<  capital!  inimioo  domini  regis  et  regni,  et  de  e<>  et  dc 
erediboa  aula  fiat  tanqiiam  de  iiiaaifeatu  inimico  ijiaiua  domini  rr^a  et 
Di,  nisi  jiiatam  et  su!l  °:  ibcatexcuaationem  ab-'  Ip-ii' 

K|ue  ri'X  cutivocati*  Anglia«  a*!  Oxonefuf'.  coio- 

■  «>t  quod  jiir-  •  ,  de  eorum  conailio  pro  1 ...■•  innaer- 

iUaeaa      l|  -<  el  romiUa  n-yi  feoenml  jiiran)«ntam 

I  d  tlaliituin  1'  luium,' 

I'  AboTo,  pu  j;r4.  '  II>.  p.  562. 
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depended  for  existence  on  the   three  principles    by    which 
onny  was  sustained,  but  in   different  proportions  and   comliis 
tione.     The  usage  of  the  reign  of  Etheb-ed,  according  to  irhicL 
each  shire  furnished  its  quota  of  ships',  had  disappeared  befotr 
the  Domesday  Survey,  although  England  had  continued  to  be  » 
naval  power  throu^out  the  reign  of  the  Confessor.    Possibly  tl^H 
fleet  had  become  less  imfiortant  as  the  danger  of  Danish  invasioil^ 
was  less  constantly  imminent.     The  great  vassals  of  the  Conquest 
had,  it  is  said,  merited  their  great  rewards  by  their  coutribi 
tions  to  the  Norman  fleet*,  but  none  of  them  received  or  hel 
their  English  lauds  on  the  condition  of  service  by  sea.     Ti 
inland  counties  in  some  cases  reported  in  Domesday  book  special 
services  due  when  the  king  went  to  sea ;  and  Dover  held  itv,i 
liberties  in  return  for  a  provision  of  twenty  ships  to  bo  kept 
fifteen  days  annually  in  the   king's  service ".     The  fleet  howi 
is  not  a  prominent  object  in  the  Survey. 

Yet  the  kings,  possessing  so  extensive  a  sea-board  in  bot 
England  and  France,  were  never  at  a  loss  for  ships ;  and 
ships  when  assembled  were,  like  the  fjTd,  ranged  according  to 
the  counties  from  which  they  came.  The  crusading  expedition  of 
A.D.  1 147,  by  which  Lisbon  was  taken,  was  to  a  certain  extent^| 
a  volunteer  expedition,  and  may  not  be  a  fair  instance  of  thft^B 
usual  practice :  in  it  however  the  ships  of  Norfolk  and  Sufiblk 
sailed  under  Hcrvey  Glanvill,  a  local  magnate :  those  of  Ken! 
un<ler  Simon  of  Dover ;  those  of  London,  Hastings,  Southampton,] 
and  Bristol  under  their  own  captains  *.  The  London  crusaders 
of  1 1 88  and  1190  seem  to  have  had  an  organisation  of  their 
own,  althougli  in  the  latter  case  they  formed  part  of  a  fleet ^ 
commanded  by  royal  oflicers  who  bore  the  names  of  justiciar^H 
and  constables ''.     Richard  made   laws   for  this  fleet,  with  the 


1^ 

1 


counsel  of  his  '  probi  homines,'  and  enjoined  the  observance  of 
them  on  his  own  subjects  in  the  strictest,  terms,  ooinpellini 


'  Above,  p.  131.  *  lb.  p.  379. 

'  Dometd.  i.  i.  Sandwioli  owed  the  uune  nervioe;  and  Ruuiney  wiUt' 
citlicr  port*  owed  8e«-»ervioe. 

'  Kxpngnatio  Lyxboneiudi,  Chmn.  Rich.  I,  I.  p.  cxliv. 

'  Horeden,  iii.  46  ri].  ;  nciie<licl,  ii.  |30  m.  The  comuumlere  kre  cidled 
C'on8talile8  by  Huveden,  iii.  36,  juiticiara  by  Jiened.  ii.  ]  10, 


1 


Tin  Navy. 

to  swear  obedience,  luid  commandiug  them  as  they  eatvd 
fortuues  bt  home  to  act  iu  proper  submission  to  their 


Even  of  the  fleet  of  1190  ti  loi'gc  proportion  was  iu  uo 
national  property :  the  vessels  of  transjiort  wliich  com- 
no  BDiiill  pai-t  of  it  were  uo  doubt  lured  by  the  king,  or 
ibly  Impressed  for  the  occasion.  Dover  and  Hastings  held 
jrbcir  liberties  bj*  furnishing  twenty  ships  ench  for  the  king's 
r\'ice,  and  the  rest  of  the  Cinque  Porta  doubtless  conthbuted 
iu  proportion.  The  vesseln  of  war  however,  the  galleys,  must 
li  IN.'  l)eeu  the  projjerty  of  the  king,  and  it  is  probably  to  this 
icie  that  we  owe  the  germ  of  a  jiermaneut  navy.  Such  u  navy 
t  have  been  from  remote  antiquity  an  institution  among  the 
Vditcrraneun  powers  ;  at  this  moment  the  Pisaus,  the  Genoese, 
aud  the  Venetians  possessed  large  fleets  of  armed  transports, 
itkh  were  hired  by  the  French  aud  German  Crusaders ;  the 
iiig  uf  Sicily  hud  his  '  slolium  fortuuutum,'  for  whose  uom- 
mnnder  he  Ixjrrowed  the  Arabic  title  of  Emir  or  Admiral ', 
The  Danes  and  the  Flemings  likewise  possessed  naval  forces, 
but  those  ]irobably  belonged  to  Lndiyidual  adventurers,  amongst 
whom  the  king  or  the  count  might  be  the  first.  In  England 
itself  Hugh  de  Puiset,  the  bbhop  of  Durham,  had  his  own  great 
ip,  which  became  royal  property  at  his  death'.  Except  for 
le  distant  expeditions  to  Pulfstine,  the  king  needed  only  such 
a  squadixm  as  would  curry  him  and  his  court  from  time  to  time 
across  the  Channel ' :  the  defence  of  the  const  must  have  been 
mainUdned  as  of  old  by  local  resources.  The  jiermanent  fleet 
then  was  from  its  very  origin  a  fleet  of  mercenaries,  and  was 
uiuiutained  from  the  royal  revenue  ja.st  as  u  band  of  Brubauvous 
might  liave  lieeu,  although,  as  the  English  merchant  sen'ice  was 
readiest  resource  for  recruits,  the  royal  fleet  was  chiefly 
imed  by  Englishmen.     John's  naval  armomeut  waii  organised 

'  Beoed.  I  171  ;  ii.  118.  '  Madox,  Hint.  Ezch,  jv  49J. 

•  Henry  11  had  one  »hi|i  of  hi*  own  nntU  B«ckct  ordered  thrt-e  very  ({ood 
I  U>  lie  birilt  and  c<)ui|>pcd ;  thetc  he  iircient^d  to  liis  uuistter ;  W.  FjU- 
|iUeu,  .S.  T.  C.  i.  193 ;  cd.  K«l>ert«oii,  iii.  }6.  Tlio  full  iiiunlwr  fumMlie<l 
Uie  ('iliniie  i'nrUi  tiudisr  Edward  III  was  Gfl;-«eveu,  twetity-oue  cwJi  liy 
ver  and  Hiutint;*,  live  each  by  Komney,  Hyth«,  and  ijiuidwioh. 
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on  this  ]>lan ;  but  it  is  not  until  ai'ter  the  date  of  the  Ch*rt*r, 
which  limits  our  present  iuquirics,  that  itb  impoi-touce  ouma 
into  historical  prominence.  The  legislation  of  the  Admiralty, 
which  is  referred  tit  the  present  period  by  writers  of  the  fifteeuth 
ueiituj-y,  is  either  antedated,  or  so  modified  by  translation  aud 
iidaptation  that  it  is  uot  to  be  recognised  as  twelftfa-c^ntory 
work. 

It  is  clear  from  what  haa  been  said  that  the  mercenary  forot 
of  army  and  navy  was,  ao  far  as  its  maintenance  ia  coDcsemed, 
dependent  on  no  authority  but  that  of  the  king,  who  paid  its 
e.xpcnscs,  us  he  did  all  other  national  and  personal  expenses,  out 
of  the  general  fund  accruing  to  the  Exchequer,  over  which  tbt 
national  council  neither  possessed  nor  as  yet  claimed  control. 

163.  The  judicial  measures  of  Henry  II  constitute  n  very  im- 
portant part  of  his  general  policy.  They  have  been  noticed  iu 
their  personal  and  political  beanng  in  the  last  chapter.  We  have 
there  seen  how  the  original  impulse  was  given  to  his  reforms  liy 
the  terms  on  which  the  Crown  was  secured  to  him,  how  those 
refoims  were  moulded  by  his  peculiai-  genius  or  by  the  influeiic« 
of  well-chosen  advis-ers,  the  tradition  of  the  Exchequer  fonnuig 
an  important  element;  how  the  several  steps  in  advance  were 
paiily  guided  by  a  desire  to  limit  the  judicial  power  of  the 
great  feudal  vasBab,  a]id  to  protect  the  people  against  the  misuse 
by  the  local  magnates  of  that  iuiluence  in  the  county  courts 
which  had  fallen  into  their  hands.  We  Imve  accordingly  noted 
the  chief  ocaisiouB  on  which  the  sherifDi,  and  even  the  royal 
judges,  were  brought  to  special  account,  and  displaced  to  make  ■ 
way,  either  for  men  who  had  received  a  better  legal  training,  or 
for  such  as  were  less  closely  connected  with  the  ruling  familirt 
of  the  district,  or  for  those  who  would  biiug  tlie  shire  adminis- 
tration into  more  thorough  concert  with  the  supreme  administra- 
tion, if  not  completely  under  its  control.  We  have  traced, 
under  the  history  of  Hubert  Walter  and  Geoffrey  Fitz-Pctcr, 
a  growing  spirit  of  legal  reform,  a  rapid  invention  of  new 
machinery  or  adaptation  of  the  old  machinei-y  to  new  ends,  not 
indeed  free  from  the  imputation  that  it  was  chiefly  stimulated 
by  financial  considerations,  but  still  in  its  idtimate  I'esulta  con- 
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dmive  to  the  growth  and  couscious  rualisution  of  the  idea  of 
srH-novfrniiient.  And  we  have  fuithtr  iiircned  tLat  1  lie  attitude 
taken  by  the  clergy,  the  borons,  and  the  commons  at  the  date  of 
the  Great  Charter  was  produced  ijy  the  altered  circuuistauces  in 
which  the  kingdom  was  placed  by  these  chuiiges:  that  whilst 
ou  the  one  hand  they  had  given  to  the  king  an  ovei-whelming 
jwwcr,  thoy  had  ou  the  other  revealed  to  the  Three  Estates  the 
unity  of  their  interests,  and  tlie  possibility  of  erecting  a  well- 
compacted  fabric  of  liberty.  We  have  now  to  trace  the  me- 
chanical workings  involved  iu  this  history. 

Henry  at  his  accession  found  the  administrative  system  iu  the  Condition  a( 
most  attenuated  state.  Twenty  years  of  misrule  had  seen  the  1155. 
polity  of  his  grandfather  broken  up  rather  than  suspended,  and 
very  few  of  the  old  servants  of  the  State  survived.  Such 
judicial  muchinerj'  as  exi.sted  seems  to  have  l)cen  sustained  by 
Kichard  dc  Lucy,  but  the  year  which  had  elapsed  since  the 
pacification  bad  only  given  time  to  attempt  the  uprooting  of  the 
evils  of  misrule,  not  to  lay  the  foundations  or  to  rebuild  tlic  I 

fabric  of  a   sound  government.     Hence   Henry's  reforms,   al-  K<!f«rni.iif   1 
though,  so  far  as  he  was  able  to  get  aid  from  his  grandfather's  a»u  oorii. 
ministers,  they  were  Imsed  upon  the  older  system,  ow^e  very  much  J 

to  the  king  himself,  and,  from  the  outset  of  the  reign,  exhibit  ^^B 

marks  of  decided  growtli  and  difference  from  the  former  state         ^^H 
of  things.     The  Exchequer  was  restored  under  Bishop  Nigel  as  ^^| 

it  had  existed  under  Bishop  Roger,  but  the  Curia  Eegis  from 
the  first  presents  a  much  more  definite  appearance  than  before. 
Still  one  with  the  Exchequer  in  its  personal  staff,  it  has  much 
more  independent  action  au<l  a  wider  sphrre  ;  it  developes  a  ^H 
new  and  elaborate  system  of  rules  and  customs.  The  king's  ^H 
personal  tribunal  continues  to  be  a  supreme  and  ultimate  resort,  ^^H 
but  the  royal  judicature  from  time  to  time  throws  off  offshoots,  ^H 
which  before  the  end  of  the  period  constitute  a  system  of  coorta  ^H 
and  jurisdictions  that  with  some  developments  and  modifica-  ^H 
tions  have  subsisted  to  our  own  day.  ^| 

The  judicature  may  be  divided  into  three  branches,  the  central  iHvkinn  i>f 

.  tlioubjwl 

and  sujircme  court  or  courts,  the  provincial,  popular,  or  common  uf  judio*- 
law  tribuuak,  and  the  visitatorial  jurisdiutiou  by  which  the  fltiit  1 
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interfered  with,  reguliitetl,  and  remtidcllcd  tJie  Hccoiid :  »wi 
Uie»e  may  be  noticed  in  the  order  ol'  their  uuthoritj ;  first,  ihf 
king's  courts  ;  secondly,  the  itinernnt  justices ;  thirdly,  the  local 
tribunals. 

The  Exchequer  and  the  Coria  Regia  continue  throughout  thii 
period  to  exist  in  that  close  union  which  proves  their  original 
identity ;  but  whereas  under  Heurj'  I  the  fiiiaucial  character  of 
the  l>onrd  is  the  most  prominent,  under  Henry  II  more  import- 
ance attaches  to  its  judicial  aspect.    In  the  former  reign  the  Curia 
fiegis,  except  when  the  king  takes  a  personal  share  in  the  businesi, 
secma  to  he  a  judicial  session  of  the  Exchequer,  an  adaptation 
of  Exchequer  mnchinerj'  to  judicial  purposes ;  under  the  latter 
the  Exchequer  seems  to  l>e   i-ather  a  financial  session  of  ihej 
Curia  Regis.     The   king  is  ostensibly  the   heatl   of  the  one' 
the  justiciar  the  principal   actor  in   the  other ;   but  still 
fabric  is  the  same  :  the  judges  are  the  same ;  the  transactions  i 
the  Curia  fi'e(mently  take  place  in  the  chamber  of  the  Exchequer,! 
and  are  recorded  in  its  Rolls;  and,  through  all  the  changes  bjf] 
wliiL'li  the  Curia  i.H  modelled  aud  divided,  the  Exchequer  fomt 
11  rallyiiig-poiiit.  or  common  groond,  on  which  all  the  members 
of  the  supreme  judicature  seem  to  meet,  as  iu  the  more  modem 
Court  of  Exchequer  Chamber  in  modern  days. 

The  financial  system  of  the  Exchequer,  as  it  existed  under 
Henry  I,  has  been  already  described,  aud  illustrated  from  th* 
single  Pipe  Boll  of  the  reign  as  well  as  from  the  Dialogns  de 
Scaccario  '.  The  latter  work  describes  the  practice  of  the  year 
1 178,  iji  language  which  shows  a  substantial  agi*eement  with  tlia 
system  presented  in  the  Roll  of  11 30.  This  organisation  the 
fore  it  is  unnecessary  to  recapitulate  here.  The  points  in  whie 
change  and  development  are  traceable  are  either  minute  matters  ( 
procedure,  which  scarcely  come  within  the  view  of  constitution 
history,  or  matters  of  legal  interest  which  belong  more  strictly  1 
the  history  of  the  Curia  Regis  aud  itinerant  jui-isdictions. 


'  '  Regis  Cnria,  in  qiu  ipse  in  pmpriik  peraona  jura  deoernit ;  .  .  . 
officio  principalitor  reaidet  [in  Hcaccario]  inuno  et  praeeidet  primmn 
rcgnu  oapilalix  iteilirct  jnntitia ; '  Dialogiu,  i.  c.  4- 

'  Above,  pp.  407  B<\. 


d 
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Conrt  of  Exchequer,  taking  Bpecial  cogniBancc  of  soita  touching 
the  reveiiUA,  posseasing  a  different  body  of  judgeo  and  a  distinct 
ctiile  of  custoinB,  has  not  yet  a  separate  existence ;  ))ut  it  may 
be  justly  presumed  that,  wliere  such  suits  were  entertained,  the 
judges  before  whom  they  were  tried  would  lie  those  who  were 
most  familiar  with  the  financial  work.  The  fines  levied  for  legal 
purposes,  which  wei"c  originally  the  determinate  agreements 
between  litigants  drawn  up  and  recorded  in  the  king's  court, 
and  were  a  source  of  constant  income  to  the  Crown,  were 
regularly  concluded  '  ad  scaccarium ' ; '  but  the  judges  who  wit- 
nessed the  transaction  were  not  a  permanent  committee  of 
officers ;  they  were  apparently  a  selection  for  each  occasion  from 
the  whole  body  of  the  Curia,  all  of  whom  were,  it  is  probable, 
equiilly  eligible  and  of  equal  uuthority.  The  records  of  the 
Exchequer  grow  during  tlio  period  in  bulk  and  in  number :  the 
Pipe  Rolls  of  Henry  II'  are  supplemented  under  John  by 
Olilftte,  Liliernfe,  and  Mise  Rolls',  in  which  the  particular  out- 
goings on  the  heads  of  royal  allowances,  benefactions,  and  other 
payments  are  circumstantially  recorded.  The  Great  Rolls  of 
the  Pij>e  however  continue  to  contain  the  summaries  and  nu- 
thoiitative  details  of  the  national  account. 

The  Curia  Regis  of  Henry  II  attained  its  ultimate  constitu- 
tion by  a  long  series  of  somewhat  rapid  changes.  In  the  early 
years  of  the  reign  it  appears  to  be,  as  it  had  been  under  Henry  I, 
a  tribunal  of  exceptional  resort  to  which  appeals,  although  in- 
creasing in  number,  were  still  comparatively  rare,  and  the  action 
of  which  is  scarcely  distinguisliable  from  that  of  the  national 
council.     The  king  himself  took  a  leading  part,  in  the  business, 

'  See  Uluitratioiu  of  bosineiiB  done  '  od  •coccarium '  in  the  reign  of 
Henry  II  in  Madox,  Uiat.  Excb.  pp.  144,  145. 

*  The  Pipe  Kolla  down  to  the  eleventh  year  of  Henry  II  »re  in  print, 
also  one  of  Richard,  and  one  of  the  reign  of  .Tulin.  TTiey  are  tlie  only 
complete  series  of  records  for  the  period,  and  throw  a  great  deal  of  light 
on  every  department  of  history,  although  commonly  known  only  tlirungh 
the  mofiium  of  JiIadoz'B  work. 

'  The  Fines  of  the  reigns  of  Richard  and  John  were  edited  by  Hnnter 
among  the  publications  of  the  Record  Coniuussion,  in  1S3J  and  1844  ;  the 
Rotuli  de  oblatis  of  John  and  the  Rotidi  '  de  Liberate  ac  de  Minis  et  I'rae- 
stitis'  in  1844  by  SirT.  Duffus  Uardy ;  the  Rituli  Curiae  Rcgii  of  Ricluud 
and  John  by  Sir  F.  Palgrave  in  iSjj  ;  and  the  Close  and  Patent  Rolls  of 
John  between  1833  """1  '844  by  Sir  T.  D.  Hardy. 
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ministers  of  stAfe  could    dispntol),  and  Wfts  thus  falling,  even 

more  corapletoly   than    it   had    done  uiider   Heniy  I,  into  the 

hands  of  the  officers  of  the  Exchequer.     The  Bystem  of  recog-  innrwueof 

nitions  was,  as  the  Constitutions  of  C'liuvndon  prove,  iu  full 

j)lay,  and  the  f^uperior  chniices   of  justice  which  tliat  system  i 

afforded  were  drawing  larger  buBiuess  to  the  court,  and  at  the  ^H 

same  time  involved  a  vast  '  officina  hrevium.'  with  a  body  of         ^H 

trained  clerks '  and  a  regular  code  of  practical  jurisprudence.  ^H 

Unfortunately  we  are  unalile  to  discover  the  date  at  which  the  1 

Great  Assize  was  issued  ;  if  this  were  known,  it  would  probably  ^^ 

be  found  to  coincide  with  one  of  the  periods  at  which  great  ^H 

chimges  were  made  in  the  judicial  staff. 

The  first  however  of  these   epochs  is  the  year  1 1 66.     The  Jndiow 

changes  in  the  Curia  Regis  at  this  date  were  so  great  as  to  call  Hscf"  ° 

fur  especial  notice  from  John  of  .Salisbury-,  even  in  the  lieight  ^^| 

of  the  Becket  controversy  *  ;  and  the  Assize  of  Clarendon,  which  ^^| 

lielongs  to  the  same  year,  denotes  the  character  of  the  changes.  ^H 

Yet  tlie  Assize  of  Clarendon  was  directed  to  the  improvement  ^H 

of  ])rovincial  justice  ;  and  it  was  earned  out,  not  by  a  new  body  ^H 

of  judges,  but  by  two  of  the  king's  ministers,  the  justiciar  and  ^H 

the  earl  of  Essex,  with  the  assistance  of  the  sheriffs,  who,  acting  ^H 

under  royal  writ  as  administrators  of  the  new  law,  still  engrossed  ^H 

the  title  of  '  justitiae  errantes  *.'     The  development  of  the  central  ^H 

jtiripdiction  is  traceable  by  inference  from  that  of  the  provincial  ^^ 

judiciituie.     The  four  Exchequer  officers*  who  assessed  the  aid  In  1168. 

purJUle  marier  in  11 68  are  found  hearing  placita  and  attesting  J 

concords  shortly  after ;  it  follows  that  they  acted  not  only  as  ^H 

tuxers  but  as  judges.     The  six  circuits  of  the  tallagers  of  1173  ^H 

were  no  doubt  suggestive  of  the  two  cinniits  of  the  justices  in  ^H 

1175  and  the  six  circuits  of  the  judges  in  1176  '.     It  is  then  to  in  iit6.^\ 

■  Under  Becket  u  Chancellor  were  fifty-two  olerka  ;  tame  of  them  how- 
ever beloDge<l  to  liU  private  retinue;  W.  Fitc-Stepben,  S.  T.  C.  L  196 ;  ed.  | 
Robertaon,  Ui.  39.  J 

*  '  Quae  sutem  circa  Anglnmm  cnriBtn  innovitntin',  nbi  remm  crebrae  ^^H 
mutationea  rant,  Tobisnoliora  rave  arliitrorquomnnbis.  John  of  Saliabury  ^^| 
write*  thoa  to  Bnrtbolomew  biahop  of  Exeter ;   Ep.  145.  ^^| 

'  Above,  p.  430,  note  i.  ^^| 

*  Richard  of  Ilchenter,  Wido  dean  of  Waltham,  Reginald  of  Worenne,  ^^H 
■pd  Willi.im  Basset,  were  the  four.  See  Miulnx,  lIiHt.  £x(-)i.  pp.  102,  145,  ^^| 
H*  See  the  lists  fur  1176^  in  Beoed.  i.  107 ;  Modux,  Hiat.  Exuh.  p.  8b;  ^^| 

■                                                          T  t  2  ^H 
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these  years,  from  1 166  to  1 176,  that  wc  must  refer  the  cix.  1'  1 
or  dcveliijinK'nt  of  thf  large  staff  of  judges  in  the  ("urin  i^  . 
which  we  find  acting  in  1 178.  All  the  eighteen  justices  of  1 1 76 
were  ofScerfl  of  the  Exchequer;  some  of  them  are  found  in  1  i;j 
holding  '  placita  Curiae  Regis'  in  bodies  of  three  or  four  judge*', 
and  not  in  the  same  combinations  in  which  they  took  their  judiciil 
journeys.  Wo  can  scarcely  help  the  conclusion  tliat  the  uvt 
jurisprudence  was  being  ndniinislered  by  committees  of  the 
genernl  body  of  justices,  who  were  equally  qualified  to  sit  in  tlw 
Curiii  nnd  Exchequer  and  to  undertake  the  fincal  aiul  judicLil 
work  of  the  eyre. 

The  year  1178  furnisheB  another  epoch.  Henry  finding  tlikt 
the  eighteen  judges  of  the  Curia  were  too  many,  that  they  camai 
entanglements  in  the  business  of  the  court,  and  expense  and 
distress  to  the  snitors,  reduced  them  at  once  to  five'.  Sonif 
were  dismissed  perhaps  for  misconduct;  but  very  many  of  the 
existing  judges  reajipenr  again  in  functions  scarcely  distiugui^h- 
nble  from  tfioFe  which  they  had  discharged  before.  Yet  lb? 
statement  of  the  diminution  of  their  niunber,  whicli  is  made  li| 
a  hi.storian  singularly  well  informed  as  to  the  affairs  of  til 
court,  has  considerable  significance.  From  this  date  we 
fix  the  existence  of  the  sittings  of  the  Curia  Regis  '  in  Bauca^l 
Their  proceedings  are  still  nominally  transacted  '  coram  regr, 

ami  tha»e  fnr  11 73  lire  in  the  Pii>o  Rolls  only.     In  1 1 75,  RAniilph  GUdtjU 
&li>l  Hugh  de  Cress!  \'iaited  the  east«m  and  inidlanil  counlie*,  Williiuii 
Luivalei  and  ThoiniuBaaiiet  the  aoiith  ttod  west ;   ibid.  p.  85. 

'  For  instance,  in  11 77  WiUjam  Fiti-Knlpli,  Bertram  de  Verdon, 
William  Basset  hear  picas  in  Curia  l)«gis  toucliin^  Buckinglumshire 
BedfordHliire  :  yet,  on  the  eyre,  these  twoooantiea  are  visited  by  tliree  oti 
judges  ;  moreover  Bertram  de  Verdun  vinited  VVorcentersliirc,  and  the  aXii 
two  with  Hugh  deGundbvillo  viBited  sereu  midland  counties.    The  firsl  11 
cila  Curiae  Regis  mentioned  by  Madox  are  in  1175  ;  Hist.  Exdi.  pp.  f 

*  Benedict,  i.  307  :   '  Itaquc  dominus  rex  moram  faciens  in  Angll* 

rivit  de  juslitiis  quos  in  Anglia  conslituerat,  si  lieno  et  modeste  tractai 

homines  regni ;  et  cum  didicisset  quod  terra  et  homines  terrae  nitnil 
gravati  essent  ex  tanta  justitiarum  midlitudine,  quia  octodecim  araul 
nnmero  ;  per  consilium  sapientinm  regni  sui  quinouc  tantum  elegit,  doo 
scilicet  clericos  et  tres  laiooa :  et  erant  omnes  de  privala  faniilia  msk 
Et  ntatuit  qund  illi  quinque  audircnt  omnes  olamores  re|^i,  et  i«ctilin 
fticvrcnt,  ct  quod  a  Curia  R«git  n<<n  reo-ilerent,  led  ibi  ad  nudiemliiBi 
clntnoros  bominum  remancrent,  ita  ut,  si  aliqua  quaestio  inter  eus  ve! 
qiuie  per  eos  ad  dnem  duel  nun  {lOHset,  anditui  regio  prsoniiitniLCii 
sicut  et  et  sapieutiuribus  regni  placerut  termiuaretur.* 
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but  iiomiimlly  only.  "Die  five  are  to  hear  all  the  complaints 
of  the  kingilom  and  to  do  right,  and  not  to  depart  from  the 
Curia  Regis.'  Questions  which  are  too  hui-d  for  them  are  to  be 
referred  to  the  king  in  person,  who  will  decide  them  with  the 
advice  of  the  wise  men  of  the  kingdom. 

The  year  1 1 79  witnessed  another  change,  possibly  however  ( 
of  persona  rather  than  of  system.  The  great  justiciar  had  re-  ""' 
signed,  and  Henry  hud  put  the  office  aa  it  were  into  cominjssion, 
emploj'ing  the  bishops  of  Norwich,  Ely,  and  Winchester  as  heads 
of  three  bodies  of  itinerant  judges,  each  containing  two  clerks 
and  three  knights.  A  foui'th  body,  to  which  the  northern  The  Cmia 
counties  were  assigned,  contained  Ranulf  Glanvill,  who  wo!;  to 
Bucceed,  the  next  year,  to  the  justiciarship,  with  five  othei' 
judges.  This  fourth  committee,  according  to  the  chronicler, 
entered  into  the  place  assigned  in  1 178  to  the  five  judges  re- 
tained in  the  Curia ;  '  these  six  are  the  justices  constituted  in 
the  Curia  Regis  to  hear  the  complaints  of  the  j)eople  ' : '  why 
the  circuit  most  remote  from  the  capital  was  it«signed  to  thera 
we  are  not  told,  hut  as  the  whole  business  of  the  eyre  was 
concluded  between  April  1  and  August  27,  there  could  have 
been  no  insuperable  difficulty. 

This  is  the  last  notice  of  the  constitution  of  the  Curia  liegis 
which  the  historians  of  Heni-j-'s  reign  have  preserved  to  us:  and 
the  modifications  which  are  traceable  in  records  from  this  jxtint 
to  the  date  of  Magna  Carta  are  of  prsonid  rather  than  legal  ' 
imiHiiliince.  The  work  of  Glanvill  furnishes  us  with  the  rules 
of  procL'dure ;  the  Uotuli  Curiae  Regis  which  begin  in  1194 
uQord  a  record  of  the  actual  business  done,  and  the  names  of 
the  judges  employed  ore  discoverable  from  these  and  other 
recoi-ds. 

iSo  far  then  as  concerns  the  framework  of  the  supreme  judi-  CjnncrRi  <\,n- 
cature,  our  conclusion  for  the  present  ia  this:  from  the  year  the i;r.>wth 
1 1 79  the  sessions  of  'justitinrii  in  Banco"  are  regularly  held  in 

'  Benetl.  i.  2,^8 ;   R.  de  IHceto,  ii.  435. 

•  Glanvill,  lib,  ii.  c.  6  ;  viii.  e.  1  ;  xi.  c.  I  :  '  coram  Juatitiu  Domini  Kcgia 
in  bancu  tvaidciitibus.'  Coku'H  nutiuii  thai  liy  thia  anwion  of  the  judges  the 
ConiiDon  }V>iich  or  Court  uf  Cuniinon  I'kiu,  is  meant,  is  mentioned  by 
lox  only  tu  refute  it;  Uial.  Excli.  )i.  546.    Fou  alao argues conoloaivel^ 
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the  Curia  Regis,  nominally  but  not  actually  'coram  rege.' ' 
justices  are  a  selection  fixim  a  muck  larger  etaif,  before  wh 
Exchequer  business  is  done,  and  who  undei-take  the  work  of  llio 
circuits :  and  it  would  appear  probable  that  tlie  selection  ynn 
altered  from  time  to  time,  possibly  from  year  to  year.  Their 
work  was  to  hear  all  suits  that  were  brought  l)efore  the  king, 
not  only  criminal  but  civil,  cases  in  which  the  revenue  or  right* 
of  the  king  were  touched,  and  cases  of  private  litigation  witb 
which  the  king,  except  as  supreme  judge,  had  no  coucem :  all 
the  l)nbiiiess  in  fact  which  came  at  a  later  period  before  the 
courts  of  King's  Bench,  Exchequer,  aud  Common  Pleas.  Although 
their  deliberations  were  not  held  in  the  king's  presence,  they 
followed  his  person,  or  the  ju.stieiar  in  the  king's  absence  ;  » 
nile  which  must  have  been  most  bunlentonie  to  ordiuar 
suitors,  and  which  accordingly,  eo  for  as  touches  privste  civ 
suit8  or  '  comniunia  placita,'  was  abolished  by  Majma  Carti 
The  fixing  of  the  Conniion  Pleas  at  Westminster  broke  up  ti 
unity  of  the  Curia' ;  but  it  was  not  until  the  end  of  the 
of  Heury  III  that  the  gencnd  staff  was  divided  into  three  dif 
tinct  and  permuiient  botliea  of  judges,  each  under  its  own  chie 

But  the  court  or  courts  thus  organised  must  no  lougvr 
regarded  as  the  last  resource  of  suitors.     The  resci-vafion 
knotty  cases  to  be  decided  by  the  king  with  the  council  of 
wise  men  *,  cases  which,  as  we  learn  from  the  Dialogus  de 
carlo,  included  quesfions  of  revenue  as  well  as  of  law  in  general* 
continues   the  ancient  insrsonal   jurisdiction  of  the   sovereign 

itgiiiiMt  it;  Jiidgun  uf  England,  ii.  l6l.  See  aUo  Hu^ly'g  Introduction 
thu  C'loBc  Itollii,  vol.  i.  pp.  zxT.  sq.  Lutancca  of  Final  Concorda  uuu 
before  the  justices  of  tUe  Curia,  answering  to  those  described  by  Glanf' 
a«  made  licj^oro  tlie  justicoa  in  Banco,  will  be  found  in  Madox,  FunnuU 
Anglicanuui,  pp.  217  sq.,  and  in  the  Finei  publiahed  by  the  Record  Ccr 
mission ;  above,  p.  64 1 ,  note  3. 

'  By  the  seventeenth  article  of  Magna  Carta,  The  Proviiiona  of 
Exchequer,  1 2  Edw.  I,  and  the  Articuli  super  Cartas,  38  Edw.  1,  o.  4,  f 
Cuiumon  Plena  to  be  bolden  hencef<irt1i  in  the  £xcho(|uer. 

*  Above,  p.  64  J.    Tlie  same  principle  is  stated  in  the  Articles  of  the  Ania 
of  Northainjiton :   '  Nisi  tam  grondia  sit  querela  quod  non  ]M»iiut  dmtna 
Kinedouiino  rcge,  vel  talis  quam  justitiae  ci  reportent  pro  dubiuiUnne  tua^ 

'  Dialo)rua,  i.  c.  8 :    'ii)  , . .  fieri  continent,  ut  inter  ipsos  luivjoros  dl*-1 
■enaionis  oriatur  oooaiio  ,  .  .  horum  onuiiuui  co^itiu  ipid   principi 
ii*r\'abilur.' 
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very  act  that  seeuin  to  give  i)t<il>ilUy  and  consistency  to  the 
iry  jurisdiction  of  the  Curia,  reduces  it  to  a  lower  rank. 
I  judiciul  supremncy  of  the  king  is  not  limited  or  fettered  by 
new  rule ;  it  hus  thrown  ofif  an  offshoot,  or,  as  the  ustro- 
^^mical  theorists  would  say,  a  iicbiUous  envelope,  which  has 
oiled  up  into  a  compact  iKwly,  but  the  old  nucleus  of  light  re- 
unimpaired.     The    royal  justice,   difl'used    through    the 
personal  council ',  or  tempered  and  adapted  by  royal  grace 
kd  equity  under  the  pen  of  the  chancellor',  or  exercised  in  the 
lltoual  assembly  us  in  the  ancient  witcnagemot,  or  concentrated 
,  the  hands  of  an  irresponsible  executive  in  the  Star  Chamber, 
for  many  generations  and  in  many  various  forms  to  assert 
vitality,  unimiiaired  by  its  successive  emanations. 
In  tracing  the  history  of  the  central  judicature  we  have  had 
I  anticipate  the  leading  points  of  interest  in  the  development 
Fthe  visitatorial  jurisdiction.  The  whole  may  be  briefly  summed 
The  circuits  of  the  royal  ofiicers  for  fiscal  and  judicial 

See  Sir  FrmncM   Palgrave'«  EM»y  on  the  JuriKliolion  of  the  KinK't 
oancil,  and  Dicc^'a  Kouy  ou  the  I'rivy  I'ouucil. 

'  The  growth  of  the  Chancellor'a  jurudiction  due*  not  fall  within  the 

^(•riotl ;  but  the  increMod  importance  of  hia  poeition  is  r«iuarkable, 

^gBUi  of  bis  future  funotions  wa*  in  btang  already.     William  Fiu- 

t,  who  wiu  one  uf  Becket't  clerks,  writes  tnati :  '  C'ancellarii  Au^liuu 

(lecuudua  a  ret;u  in  regno  haliestur,  ut  altera  parte  aigilli  regii,  quud 

litjua  pertinet  ouatocUani,  propria  signet  niantlata  ;  ut  uipella  regis  in 

im  tit  aispodiione  et  eura,  at  vacante*  archiepiscopatus,  episcopatuii, 

bbatiaa  et  baronias  cadentea  in  manu  regis  ipae  suscipiat  et  coniervet ;   ut 

'ouiuibns  regie  adsit  oonsiliis,  et  etiam  non   voeatn*  aocedat;   ut  omnia 

sigilliferi  rrgii  clerici  nui  uiouu  uj^uentur,  omnia  cancellariiconsilio  dispo- 

nantur  ;    item  ut,  suffrai^'aiitibiis  ei  |>er  Ltei  gratiam  vitae  meritiK,  non 

purintur   nisi  archiepiitci'pus  uut  epi^copus,  si  voluerit.     Inde  e^t  quod 

uicellaria  emenda  nun  est : '   V.  S.  Thom.  i.  186  ;   ed.  Robertson,  iii.   18. 

be  I>iiLliik;us  de  Soaccario  represents  the  jnsticiar  as  *  primiu  post  rcgem  ; ' 

be  term  '  secundua  a  rege '  protwbly  means  next  after  the  josticiur  ;    tlie 

^n  is  Cre<|uently  used  by  Beckets  friends.     The  Dialogua  (lib.  i.  •:.  5) 

afirms  most  uf  the  statements  of  the  biographer  just  cited  ;    nothing  is 

p.witbuut  the  chancellur's  consent  and  advice  either  in  the  t'uria  or  in 

(ehe<|uer;  he  has  charge  of  the  royal  seal,  sealing  it  up  into  its 

..  i,;..i.  i.  L„,,t  by  the  treaenrer. 

|t)  r  was  always  iu  attendance  on  the  king  led  tn 

and  favour  being  entrusted  to  him,  first  for 

dy,  iUid  sfiiTwanls  iur  hearing.    Hence  arose  the  oqnitablo  jurisdiotion 

whifti  )i*'  renie<1if<l  tfit*  '^uiumum  jus  ^  of  the  cottjiuon  law  or  {promised 

II'  not  provided  fiir  by  llie  vuuiMiou  lawyers. 

kt  'X-ry  ix  not  purvluueable  is  dispruved  by  suuie 

iiij.uuii.       .>■•  .»bove,  pp.  414,  541. 
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purposes,  which  we  have  traced  in  the  reign  "f  Henry  I,  coalinne 
to  have  tlio  same  clioracter  under  Htnry  II,  tLc  judicial  foruii 
following  rather  than  preceding  the  fiscal.  In  1 1 66  ths  itiumuit 
court  receives  new  and  full  instructiona  from  the  Assize  d 
Clarendon,  but  it  is  still  the  Curia  Regis  iu  progreea,  fe  gnat 
part  of  the  work  heing  done  by  the  ghcriffs '.  In  1176  ax 
circuits  aie  formed,  eighteen  judges  are  specially  told  off  in  1 
(k-tachments,  us  had  been  done  in  the  fiscal  iter  of  1 1 73 : 
1178,  1 1 79,  and  1180  there  seem  to  lie  four  circuits,  and 
iirriiugemeuts  in  the  later  years  vary  between  two  imd 
Under  Richard  we  have  still  further  modifications,  and 
same  in  the  early  years  of  John,  none  of  them  however  involv 
H  new  ]<i-iuciple  of  constructiou,  hut  all  perhaps  implying  a  1 
strictiou  of  the  local  jurisdictions  of  the  sheriff  and  the  shire- 
moot  °.  At  lust,  in  the  eighteenth  clause  of  Ma^na  Carta,  Um 
king  undertakes  to  send  two  justices  four  times  a  year  to 
the  Assizes  of  Mort  d'anceater,  Novel  disseisin,  and  Da 
presentment.  This  arrangement  proved  no  doubt  far  too  1 
souii-  to  lie  continued,  but  the  changes  indicated  in  the  re-ia 
of  the  Charter  and  carried  into  effect  in  i)eriodical  iters  of  t 
judges  lie  l)eyond  our  present  inquiry.  Tlie  justices  of 
year  1 176  aiv  the  first  to  whom  the  name  Justitiarii  Itiner 
is  given  in  the  Pipe  Rolls :  the  commissiouers  of  1 170  are  called 
Baronet  eiTtnitea :  '  perlustraiites  judices '  is  the  term  xm-d 
the  author  of  Dialogus ;  the  sheriffs  were  the  '  crrantos  justitin 
known  to  John  of  Salisbury  in  1 1 39.  The  various  applicatio 
of  the  terms  may  mark  the  gi-owth  uml  consolidation  of  a  eystft 
by  which  the  sheriffs  were  deprived  of  the  most  important 
their  functions. 

Ti)c  visits  of  the  itinerant  justices  form  the  link  1>etween  th 
I    iuir""""'    Curia  Regis  and  the  Shire-moot,  between  royal  and  popu 
ouuru.         justice,  between  the  old  systt'm  and  the  new.     The  courts  id 
which    they    preside    are    the    ancient    county    courts,    undo 
new  conditions,  but  .substantially  identical  with  those   of 

'  The  Action  (if  a  juHtice  iliuer&nl  at  liedfnrd  in  11C3  waa  one  of  ifa 
grounds  of  thi-  (|uarrel  between  the  kiu);  and  Ucckct ;  tliu  jadgs  waa  Situu 
Pitz-Petcr,  who  had  ceased  to  be  •hcriff  of  Bedfonlshire  two  years  hefor*] 
Rog.  Pout.  S.  T.  C.  i.  1 14.  <  Above,  pp.  544  t^. 
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Anglo-Saxon  timeg.  The  full  shire-moot  consists,  as  before,  of 
all  the  lurtls  of  huiil  and  tlieir  stewaixls,  and  the  representiitivcs 
of  the  townships,  the  parish  priest,  the  reeve  and  four  men  from 
each  ;  but  ttie  times  of  uiuetiiig,  the  sphere  of  business,  and  the 
nature  of  procedure  during  the  period  iiefore  us  have  undergone 
great  and  significant  changes,  some  of  which  can  be  minutely 
traced,  whilst  others  can  be  accounted  for  only  by  conjecture. 

The  Anglo-Saxon  shire-moot  was  held  twice  a  year:  the 
county  court  of  Henry  I  was  held  us  it  had  been  in  King 
Edward's  days,  that  is,  according  to  the  '  Leges  Henrici  I,' 
twice  a  year  still.  Yet  in  the  coufirmatiou  of  the  Great  Charter, 
issued  by  Heniy  III  in  1217,  it  is  ordered  that  the  county  court 
bIuiU  meet  not  more  than  once  a  month,  or  leas  frequently  where 
such  has  been  the  custom  ;  the  sheriff  is  to  hold  his  tourn  t-wico 
ft  year  in  the  hundreds.  An  edict  issued  in  1234  further  pro- 
vides that  the  hiuidred  courts,  which  under  Henry  II  had  been 
held  fortnightly,  should  be  held  from  three  weeks  to  three 
weeks,  but  nut  under  general  summons '.  It  {•>  not  easy  to 
determine  the  date  or  the  causes  of  so  gi'eat  a  multiplication  of 
sessions  of  the  shii-e-moot,  (inless,  as  it  would  bo  rush  to  argue, 
we  suppose  the  sessions  of  the  hundred  court  to  be  included 
in  the  term  comitalus.  Possibly  the  shei'ifl'(<  had  abused  their 
power  of  summoning  special  meetings  and  of  fining  absentees ; 
a  cuatom  which  comes  into  prominence  in  the  reign  of  Henry  III, 
and  which  shows  that  it  was  the  direct  intci-est  of  the  sheritTs  to 
multiply  the  occasions  of  summous.  Possibly  it  may  have  arisen 
from  the  increase  of  business  under  the  new  system  of  writs 
and  assiwjs,  wliich  involved  the  frequent  adjournment  of  the 
court  for  short  terms :  possibly  frum  an  earlier  usage  by  which 
Uie  practice  of  the  couniy  court  was  assimilated  to  that  of  (he 
Kuiidi'od  with  the  si)ecial  object  of  determining  suits  between 
litigants  from  different  hundreds  or  lil)ertie8.  Or  it  may  have 
been  caused  by  the  gradual  withdrawal  of  the  more  important 
suits  from  the  shire-moot,  the  natural  result  of  M'hich  would  be 
the  increase  of  the  number  of  less  important  meetings  for  the 
convenience  of  petty  suitors. 

■  Ann.  DuiuU  pp.  140,  141,     See  kbove,  |i.  4J0. 
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The  power  of  tbe  /jlieriff,  ngain,  bful  been  very  mach  limilal 
not  only  by  tbe  course  of  political  evcuts  noti'-  "  "  lie  1m( 
ubapter,  but  by  the  process  of  ceuteriiig  tbe  ail  aiim  >i 

justice  ill  the  bauds  of  tbe   itinemut  justices   and   Um  (^rii 
Regits — 11   process    the  stivges   of  wliicb    luiiy    i  •  •     " 

traced.  At  tbe  begiuuuig  of  the  period  tbe  eh'  : 
'orrantea  justitiae,'  ouly  occasionally  superseded  and  aapcr- 
iuteuded  by  (he  itinerant  justices.  As  Bheriffs.  probably,  tJ«n 
presided  iu  the  court  of  tbe  county  in  which  tlic  suiton  wrrt 
the  judges,  and  were  answerable  for  the  nuiiutenaoce  of  ti» 
pence :  as  i-oyul  justices  tbey  acted  under  special  writ,  mwHigel 
the  pleas  of  tbe  C'rowu,  tiud  conducted  tbe  touru  and  Im(, 
the  courts  which  wei^  afterwards  so  called.  In  I  i64S  they 
still  iu  the  ttame  iKtsition  ;  the  itinerant  justices  by  tlieaaael 
and  the  sberifl'ci  by  themselves,  received  uud  acted  on 
presentment  of  the  grand  juries.  But  from  1170.  after  th> 
great  intiuest  into  their  exactions',  their  authority  Ls  more  tal 
more  limited.  In  tbe  Assize  of  Northampton  they  are  raliMr 
servants  than  colleagues  of  the  itinemut  junticca  ;  iu  1 194 
provided  that  they  shall  no  more  be  justices  iu  thrir 
counties,  and  the  elective  office  of  coroner  is  institotrd  to 
lieve  them  from  the  duty  of  keeping  tbe  plena  of  the  C 
In  1 195  the  duty  of  rec«iviug  the  oath  of  tlie  peace  ia  laid, 
on  the  sheri^,  but  on  knights  assigned  in  each  county,  the  di 
of  the  sheriffs  being  only  to  receive  and  keep  the  crii 
taken  by  these  knights  until  tbe  coming  of  tbe  justio 
1 J15  the  barons  propose  that  the  sberifls  shall  no  longer 
with  the  pleas  of  the  l.'rowu,  witliout  the  coroners ';  whilst 
Orent  Charter,  in  the  clause  fonniled  on  that  proposal,  forbi 
cither  sheriff  or  coroner  to  hold  such  pleas  at  all.  We 
quesliou  whether  these  regulations  were  strictly  ol 
e8])ecially  as  before  the  year  1358  the  sheriffs  seem  to  fau 
powerful  as  ever,  but  they  show  a  distinct  policy  of  eulistitui 
till-  actiou  of  the  justices  for  that  of  the  .iheriffs,  »  policy 
might  have  led  to  judicial  abaobiti'-ni   uiti'   it  not 


Abuvc,  |j.  jia  Vburc.  |i.  ^44. 

*  ArUdut  of  till!  fiaivii*,  Mi.  14  ,  iU.^ii»  CWu,  art.  14. 
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gruwiiig  iuatitutiou  of  trial  by  jury  vpsted  in  the  freemen  of  the 
county  far  more  legal  jwwcr  than  it  took  uway  from  the 
sherifTs.  These  oflScei-a  too  luid  long  ceased  even  remotely  to 
represent  the  local  feeling  or  interest. 

The  shire-moot  which  asiiembled  to  meet  the  itinerant  judges  Tht  tiUiait  * 
tti",  however,  a   much    more  complete    represeututiou  ot   tuo  hoM  hy  i 

1  •   1  1  1     1    !•  itvnorani 

Buuty  thiui  the  ordinary  county  court  which  assembled  trom  jiuum. 
bonth  to  month.  'ITie  great  frnuchises,  liberties,  and  manors 
riiich  by  their  tenure  were  exempted  from  ahirc-moot  und 
^undred  were,  before  these  visitors,  on  equal  terms  with  the 
eeholders  of  tlic  geldable,  as  the  portion  of  the  county  was 
llled,  which  hud  not  fallen  into  the  franchises.  Not  even  the 
iitiuts  of  a  great  escheat  in  the  royiil  hands  escaped  the 
>l>ligation  to  attend  their  visitation  '.  The  representation  was 
thoroughly  organized :  side  by  side  with  the  reeve  and  four 
en  of  the  rural  townships  appeared  the  twelve  legal  men  of 
ch  of  the  chartered  boroughs  which  owed  no  suit  to  the 
Unary  county  court '.  In  the  formation  of  the  jury  of  pre- 
itmcnt  the  same  principle  is  as  clear ;  each  huudi'cd  ijupplies 
irelve  legal  men,  and  each  township  four,  to  make  report 
the  justices  under  the  Assize  of  Clarendon,  and  in  1 1 94 
reive  knights  or  legal  men  from  each  hundred  iinswer  for  their 
bundred  under  all  the  articles  of  the  eyre,  whether  criniiiial, 
civil,  or  fiscal '.  The  court  thus  strengthened  and  consolidated 
adopted  by  the  royul  officers  us  an  instrument  to  be  used  for 
tbt-r  purposes.  All  who  are  bound  to  attend  before  the 
uerent  justices  ai-e,  in  the  forest  counties,  compelled  to  »t- 
ud  the  forest  courts';  and  they  probably  form  llie  'pleuus 

'  .\»ine  of  ClArendon,  »rt.  9, 11. 

'  L'harlirr  uf  Danvrich,  Select  Charters,  p.  31 1  ;  CnrtonMi  of  Kent,  Statutes 
tthe  R«iilai.  i.  3 13.  Iiutuicea  of  tliii  lort  of  roprewntatioii  taken  fruiii 
be  A»izo  liclU  w31  be  found  in  E^iton's  HUtury  of  Slirupthire  In  cud- 
fdurftblo  nunibenL  Writa  of  Henry  III,  from  1317  unwardfi,  iu»  found 
tu<>i4^  the  C'lorto  RoUfl,  orderinij  the  uainmon*  to  tlie  county  o>url  ■ 
idriMwd  to  '  aroht>Ulin]i«,  bi»hii)w,  kl>tiot«,  (irinra,  enAi,  liiurnns,  ki. 


Repn 
tiva  j 


IreidioMfTj  ;  four  uiin  of  e%u\\  towunhip  and  Iwelto  liuryheni  ol  la 
juitiocs;'  Hot.  CI.  u  3S0,  403,  473,   476;  Sfh 


borough  to  iuc«t  the 
•  « 
brcata,  *n. 
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;d«.v»,  p.  544. 

k,  Art.  tl.    Ct  Alj^tn*  CaiiA,  nrt.  44 ;  <'itn«  tie 

■A Ataa  at  11$ J ;  Scleat  Charten,  |>.  374. 
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comitatus '  which  elects,  accoi'ding  to  Mkgiui  Carta,  tbe  loufiiti 
who  are  to  lalte  the  assizes,  nnd  the  twelv'  iit^  who  ■* 

to  iuriuiro  into  the  ubuses  whieh  Magua  (  i»  ^r'fp'^ 

to  reform. 

1G4,  It  Is  ill  the  new  system  of  recofrniti<  i  ,  t,  acul  |i^ 

t^eutments  hy  jury  that  wo  find  the  most  di-  .icea  of  tfe 

gro>«'th  of  the  principle  of  representatiou ;  and  this  in  tlirac 
ways.  In  the  fir^t  place,  tho  institution  of  tlie  jory  wa»  ibitf 
based  on  »  representative  idea :  the  jurors,  to  whaterm*  fiut  <r 
in  whatever  caiMcity  they  swore,  declared  the  report  of  tk 
community  as  to  the  fact  in  question.  In  the  seoond  place,  Ik 
method  uf  iuque!>t  was  in  England  brought  into  eloee  ocmiMxiaii 
with  the  procedure  of  the  E>hire-moot,  and  thus  tho  inqnisitoral 
])roce8s,  whether  its  object  was  the  recognition  of  a  right  or  iW 
presentment  of  n  criminnl,  was  fi-om  the  moment  uf  it*  iotnr- 
Inctiou  carried  on  in  asaociatiou  with  the  prcvioualy-  exiatia^ 

^prcsentutire  institutions,  such  as  were  the  reere  and  four  lc«t 
men,  the  twelve  senior  thegns,  and  the  later  develo|iincnta  of  lltf 
same  practice  which  have  been  just  etmmernted  in  our  accooot 

■of  the  formation  of  the  county  court  and  the  usage  of  Iqpl 
;ssmeut.   In  the  third  place,  the  particular  expedicato  adoptnl 
for  tlie  regulation  of  the  inquests  paved  Uie  way  in  a  remai 
able   manner  for  the  sye^tem  of  county  represeutation   in 
Itarliument  ns  we  saw  it  exemplified  on  the  Gntt  occasion  of  ita 
iippearaucc  in  the  reign  of  John.     The  use  of  election  and 
jiresentation  in  the  courts  of  law  furnitihed  a  precedent  for  t 
rejireE^L-ntation    of   tho   county  by  two  sworn    kni^lils    in 
national  council.     On  each  of  these  hrikds  »onio  dotatl  ia 
sary  which  may  throw  light  incidentally  ou  vomc  kiudrird 
of  interest. 

'      The  histoi-y  of  the  .lury  has  been  tnatitl  by  various  wriU' 
from  every  postdblo  jwiut  of  view  ' :  it8  natural  ori),'in,  it» 
torica]  development,  tlie  mural  idea*  on  which  it  is  foondcl, 

'  Sm  Pal^ntve,    Itine   aiiit    Pt<'({''om    >i<  iJin    Ktiylinh    i 
Koniylh,  Hinliiry  of  Trinl  liy  Jury;  Hifimr, 'In-  I'h  !•.  i 
Borieht;   Oneiit,  8clf-Covcmnicii»,  i.  74  k).  :    ) 
Urliar>chau,  v,  ]>p.  1  (to  mj.,  Jjl  aq. ;  IMO.  lirimii 
((criclitc. 
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(he  rational  analyris  of  ita  legal  forc«,  have  all  been  discussed 
liimiy  tirai-g  uvrr  witb  nil  tlii*  npparntus  of  lenniiiif;  and  tho 
acute  ])eiietration  of  pliiioaophical  research.  Soiin'  of  thesio 
cto  are  fort^ign  to  our  present  inquiry.  Yet  the  itistitutiou 
IB  of  so  irreat  iuterest  both  in  itself  and  in  its  rvlntiuiis  that 
some  notice  of  it  is  indispenwible. 

We  have  Bketclud,  in  an  earlier  stage  of  this  work,  the  form- 
ation of  the  jiriraitive  German  courts:  they  were  trilmnab  of 
fully  qualiticd  members  of  the  community,  a  selection  it  mi^'ht 
l)e  from  a  Ijody  of  etjually  competent  companions,  able  to  de- 
clare the  law  or  custom  of  the  country,  and  to  decide  what, 
according  to  that  custom,  should  be  done  in  the  particular  case 
brought  before  them.  They  were  not  set  to  decide  what  wag 
the  truth  of  facta,  but  to  determine  what  action  was  to  be  taken 
npon  proof  given.  Tho  proof  was  itself  furnished  by  three 
means,  the  oaths  of  the  parties  to  the  suit  and  their  compurga- 
tors, the  production  of  witnesses,  and  the  use  of  the  ordeal :  the 
practice  of  trial  by  battle  being  a  sort  of  ultimate  expedient  to 
obtain  a  practical  decision,  an  expedient  partly  akin  to  the 
ordeal  us  a  judgment  of  (nxl,  and  partly  based  on  the  idea  that 
where  legal  measures  had  failed  recourse  must  be  had  to  the 
primitive  law  of  force, — the  feud  or  right  of  private  war, — only 
regulated  as  &r  as  possible  by  law  and  regard  for  the  saving  of 
life.  For  each  of  these'  methods  of  proof  there  were  minoto 
rules  and  formalities,  the  infringement  or  neglect  of  which  put 
the  offender  out  of  court.  The  complainant  addressed  his  charge 
to  the  defendant  in  solemn  traditional  form;  the  defendant 
replied  to  the  complainant  by  an  equally  solemn  verbal  and 
logical  coutradictiuu.  The  compurgators  swore,  witb  joined 
hands  and  in  one  voice,  to  the  purity  and  honesty  of  the  oath  of 
their  principal '.  Where  the  oath  was  inconclusive,  tlie  parties 
brought  their  witucssca  to  dcchu-o  such  knowledge  as  tlieir 
poidtiou  08  neighbours  had  given  them;  the  court  determined 
the  point  to  which  the  witnesses  must  swe«r,  nnd  they  swore -to 


MotM  or 
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'  The  Aiii;lii-.S<i]tnn  fi-nnii  nf  n«ib  ' 
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that  pnrticulur  fact'.     They  were  iiiA  exumiried    or  iiMd«>] 
testify  nil  tln'y  knew;  but  swore  to  the  fact  on  which  tli«  jo 
determined  that  evidence  nhould  be  tnken.     If  tlie  wit 
failed,  the  ordeftl   was  used.     And  where   the   dcfestMl  putf  I 
ventured   to    impugn   the    sentence    thus    obtained,   \xt  j 
challenge   the   determination    of   the  court    bj-   nj- 
members  of  it  to  trial  by  combat;  or  aa  was  the  later  pc 
by  applying  to  the  king  for  a  definitive  Eeiit«uce.     Trial 
combat,  however  common  among  Home  branches  of  tl>e  Gerai* 
stock,  was  by  no  means   ouivergal,  and,  os    has    been  puisid 
out,  was  not  practised  among  the  native  English. 
Tiic  gvnn  of       In  these  most  primitive  proceedings  are  focmd  cirrantfaaok 
ounuiiKdin   which  on  a  superncial  view  seem  analogous   to  later  trial  vf 
jnrj' :  but  on  a  closer  inspection  they  warrant  uo  distinct  »»■ 
pression  of  the  kind.     The  anciont  judges  who  declaj«  the  k« 
and  give  the  sentence — tlie  rachinburgii,  or  the  eeftbini — ar*  M( 
ill  any  respect  the  jurors  of  the  modem  system,  who  MMcrtjun  tk 
fact  by  hearing  and  balancing  evidence,  le&Tiu{7  Mixf  law  aad  la- 
tence  to  the  presiding  magistrate ;  uoraretl' 
who  depose  to  the  precise  point  in  dispute,  n    ^  .t  a. 

thc  jurors  who  have  to  inquire  the  truth  and  declare  the  reenlt^ 
the  inquiry,  than  to  the  modern  witnesses  who  sweur  to  sticali  aal 
only  tiie  truth  and  notliiug  but  the  truth,  l)ut  the  whoI«  t» 
The  compurgators  Again  swear  to  confirm  the  oath  uf  their  | 
cipal.  nnd  have  nothing  in  common  with  the  jin  "le  i 

rottbootth  that  they  swear*.     Yet  although  this  is  distinct  i  lh>, 

and  oiidfliico  .  .         .  .        -       ,  , 

procedure  in  question  is  a  step  in  the  history  of  the  jury: 
first  form  in  which  the  jurj'  appears  is  that  of  witno- 
principle  that  gives  force  to  that  witness  is  the  i<leu 
tlie  testimony  of  the  community :    even  the  idea  of  tha  ma>* 
purgatory  oath  is  not  without  the  same  flement ;  the  coaipari^ 
tors  must  be  possessed  of  qualities  and  legal  qualificatiotwwli 
tJiall  secure  their  credibility. 

'  The  number  of  witnesses  require*!  varied  In  th.  i^vUtkos:  tt* 

Saxon  uid  Liimbord  laH'a  roquirctl  twn  nt  Ipiut ;  i»D,  lhr«*« 

mora;   tlie  Vrnnk  Uwa,  •cvenor  tv    '  r.liug  to  tliv  iiu|!ortanur  ef  tW 

liiHtlcr  ill  iiue>linn  j    BruiinHr,  JV!i  ,  |^  51, 

•  Kiir.ylh,  Hist,  of.liiry,  p.  83  ;   T..lini,  1.  13a 
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Boyond  this  iit«ge,  mmlifial  it  is  tme  here  as  elsewhere  l>y 
■'^  '  lit  circunisfaiices  mu\  local  usaf/ea,  the  Aiiirlo-Saxou 
■  111  <li(l  iKit  jiriiceetl.  Tlie  coinpurpatioii,  the  swoni  witness, 
nnd  the  ordenl,  supplied  the  proof;  and  the  shnrilf  with  his 
felldvvg,  the  bishop,  the  uhire-thecrns,  the  jndicea  and  juratores, 
»he  Buitiirs  of  the  court,  declared  the  law.  Only  in  the  law  of 
Ethelred,  by  which  the  twelve  senior  thegns  in  each  wapentake 
are  sworn  not  to  accuse  ony  falsely '.  do  we  find  the  penn  of  a  more 
advanced  system,  in  which  the  community  seems  to  undertake 
the  duty  o'  prosecution  :  but  the  interpretation  of  the  passage 
is  disputed,  nnd  its  Waring  contested,  although  it  Feems  to  imply 
no  more  than  tliat  the  English  were  not  far  in  nrrear  of  the 
Frank  jurispmdence. 

The  whole  system  of  recognition  by  eworn  inquest,  with  the 
gle  exception,  if  it  be  an  exception,  which  has  just  been  men- 
tioned, was  introduced  into  England  by  the  Normans :  the  laws 
of  Edward,  the  Domesday  Survey,  the 'fiscal  recognitions  of  the 
reij{n8  of  William  Kufiu  and  Henry  I',  are  distinctly  a  novelty, 
of  the  procedure  of  the  newly-developed  system  of 
iment.  Various  theories  liave  been  invented  for  their 
origin.  Many  writers  of  authority  have  nutintained  that  the 
ntire  jury  system  is  indigenous  in  England,  some  deriving  it 
m  Celtic  tradition  baaed  on  the  principles  uf  Itoman  law  and 
.opted  by  the  Anglo-Saxons  and  Noi-mans  from  the  people 
ley  had  conquered '.     Others  have  regarded  it  as  a  product  of 

'  AlwTe,  pp.  139,  417.  '  Above,  pp.  416,  426,  4J7. 

'  '  Acoordiug  to  Bninner,  pp.  11-19,  the  origin  of  the  jury  nmung  the 

"  '        ■    •■    whom  it  w»a  tlorrowcd  by  the  Aiiiflfv-Sivzons,  ia  nmiDtnined 

On  ,lurie«)  and  Probert  (On  the  Aiicient  L&wb  uf  Cftmbria'i ; 

iman.  Cuke,  Turner,  Phillips,  and  O.  L.  von  Maurer  regard   it 

I  a  pruduct  of  An^lo-<Sazon  ^^enia<.     Uf  thv  authon  who  hold  that  it  waa 

Sported  from  primitive  Germany,  Brunner  menlionn  Bacon.  Montesquieu, 

one,  Savi^'oy,  and    Kichob)on  in  the  pre&we  to  WUkinn"   Angli>- 

>  Laws ;  Wonniuii  and  Woreaae  held  that  it  was  derived  iron)  the 

Ifonemeii  through  the  Dane-      "    '         V       .?,  aiid  other*,  that  it  wa» 

deriviU  fmiii  the  Nnrflvmen   '  ;uvna  of  the  Cunqnest ;   and 

lC,,Mir..l  Matircr,  who  bni  inv -vi'.-...  ,,,  ,,^..  ., 

^s«;uirn,  argi^e^  f'lf  a  c- 
11        jilcof  jury  has  been  div 
^k  ttliieh  it  ia  found.     Uf  thiwc  Hiilcrs  wU>  ulluw   lli»l  it  in  uf  N\>riiian 
^■tr>Hlui.-liiin,  Dauiela  maintained  that  1)10  Nonuan*  fmind  it  etintintf  in 
^■anto  ;  Mold  derived  it  from  tlie  uwgr*  of  the  canon  law ;  Meyer  >tip|io»ed 
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Vorioiu         that  legal  genins  of  tJie  Anglo-Saxons  of  which    Al&vd  U  i 
Xniiiioaai   mythic  impprsormtion  ;    or  ns  derived  by  that  uatiou  from  tkl 
customs  of  prirnitivi-  Germany  or  from  their  interconr»«  intk| 
the  Danes.     Nor,  even  when  it  is  ndmittetl    that    tbe 
of  recognition  was  introduced  from  Nonnnncly,  have  lcg»l ' 
agreed  aa  to  tlio  source  from  which   the   Normans  tl 
derived  it.     One  scholar  maintains  tliat  it  wivs  brought  bj  \ 
Norsemen  from  ScandinaWa  ;  anoUier  that  it  Wfta  Jcrived  I 
tlie  jtrocesses  of  the  canon  law;  another  thut  it  wiui  rlevelopirf  I 
on  Uidlic  soil    from    Roman   principles;    aiiothctr   thnt  it 
from  Asia  through  the  Crusades,  n  theory  which  hati  little 
to  rocomraend  it  than  the  still  wilder  suppusitiou  th«t  Hbtfl 
Slavonic  origin,  and  borrowed  by  the  AugU-s  aud  Saxons  6aB 
their  neighbours  in  Northern  Europe.     Out  all  the«e  thwoB ' 
on  examination  show  that   their   inventors   liave    either  hvac  , 
misled    by    superficial    coincidences,    or   argue    on    h^c 
only.     Tlie  only  principle  which   the  aystem*   on    which 
theories  are   built  liave  in  common  is  the   use   of   the  «itL 
as  an  instrument  of  judicial    procedure,  nnd  this  use  is  wn- 
vei-siil.     The  truth  seems  to  be  that  the  inquest  by  sworu  re- 
kin«x[  cogiiitors  is  directly  derived  from  the  Frank  Capitatariea,  uta 
which  it  may  be  adopted    from    the    fiscal    regulattoua  ot  ti^ 
Theodosmn  Code ',  and  thus  own  some  distant  r«Lttion»hip  witi 
the  Roman  jm-isprudence.     The  Karulingiiui  kingB  i«acd  ta- 
stmctions  to  their  Missi  very  much  us  Henry  TI  issuAd  inntnifr- 
tions  to  his  itinerant  jui^ticce,  and  they  gave  special  commiariun 
of  inquiry  into  fiscal  and  judicial  matters  to  be  anawvrod  by  i 


[In. 


u(  llio 


tixKl  it  otune  {rom  Aiis  by  way  uf  the  CruMuta ;   &l»dejo«nki 
it  Tor  the  Slavonic  neiglibuun  of  the  Anglen  auil  Saxoni.     Tli*  theory  ). 
in  tlie  text  i«  mninly  tliat  uf  PtUtjOtive,  bat  ooriected  and  adjiatod  bjp 
reoeut  writing*  of  Dr.  JJrunner. 

'  Palgiuve,  Entfliih  foi  'iIi,  p.  171  ;   T 

lowing  iiauagef  from  tfat  ^  Code  are  > 

vaoanlibui  ac  cadueis  ....... ..  .....u    ''-■ --  •.'i-riiria 

rant  et  eujua  fnerint  (itciiltatm,  ct  n  '.itor  1 

Ac  ti  locum  fiMo  factum  eaae  ilanur:  ^  ^  >.  it  r<t~ttRi  ^^ 

nSiiiiHlu«ori|itione  perfecta  .  ,  . ; '  C'ixi.  'J'iieod.  x.  10.  1.  11.    '  not 

. .  .  >olIicitu>1inr  coiitructutun  ,  .  .  illia  .  .  .  pomoni*  n  tinlSin  1  L.<in» 

injunrta  oiimntur,  nnlliiin  fouiltcrii  caluiin 

ooint  contiufUliam  VLMiditionia  ultcimw  iU';  n    :  i.' .-      ii.!.;^ 

1.  J9. 
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CMith  of  xwoiii  witucHttce  in  the  district  court'.     Tbese  answtirs 
tbc-u  eiDl)odii*<l  the  belief  or   knowledge  of  the  local  cniirt  ns 
reprcse«tin{f  the    comnuiiiity,  every   qualified   luember  of  the 
cciiuniuiiity  being  a  member  nlso  of  the  court.      The  |)ersisteucc  Tkv  inquwt 
of  the   iiiquisitoriul   system  is    proved    not   only  liy   Norman  in  Nor- 

chaj-ters   «iid   customs,   but  bv   the  existvucv  of   the   kindred  u^'lunT"" 

... 

priiicijile,  undeveloped  iudeed  uiid  early  forgotten,  in  the  juris-  tinm 
prudeucu  of  the  rest  of  France '.  The  order  to  hold  such  in- 
quest WM  a  royal,  or  in  Normandy  a  dnu«l  privilege,  although 
it  wab  executed  by  the  ordiuai-y  local  officers ;  primarily  it  was 
employed  to  ascertain  the  rights  and  interests  of  tiic  Crowu; 
by  special  favour  ]«rmission  was  obtained  to  u»e  it  in  the 


'  The  following;  inxtnnce*  rhonr  that  thu  luage  wu  applied  primarily  l<i 
OM^  in  which  the  rovjU  interenU  were  conceme'l,  anrl  tlial  the  witaenw 
aup^JiL'^  tliti  evidence  of  the  neij^htxjurhond  :  *  Item  voliijnt]»  ut  omiiij  in- 
qiUKitiu  quae  de  rebus  od  jus  fitoi  notlri  pertinentibuB  fiioieuda  eat,  uou 
per  totet  qui  ]iru>Iucli  fuerint  sed  per  illos  qui  in  ro  couiitatu  meliorea  et 
venunort*«  ene  ogiKiMcantur,  per  illnrom  u-$t:momaiu  iuquinitio  tint,  et 
jiuta  quod  iUi  iiule  tetlifioati  fuerint  vel  contineantor  vel  redjantur;' 
Capit.  819.  $  2;  Pcrtx,  Legg.  i.  354.  'Ut  pagenjea  per  aacraincntuui 
aliurum  huuiinum  raut.ks  nnu  inquirantur  niai  (antum  duminica« ; '  C'apil. 
819.  {  1  i  lirunner,  \>.  SS  ;  Baluie,  i.  p.  409  ;  pBrtz,  Legjr.  i.  JJ7.  '  Ut  in 
omtii  eoniiLntu  hi  fjui  melinres  et  veracinre-.i  iuveuiri  puaaunt  eligantur  a 
mixig  DOKtrii  ad  inquitilionei  faciendas  et  rei  veritatem  dicenJam  et  nl 
aiijutorc*  oomitum  eint  ad  juatitioa  faciemloa;'  Cap,  819  ;  FcrtjE,  Legu.  i. 
351 ;  Haluze.  i.  449.  Tlie  best  instancci  for  comparisou  are  the  Araizes 
uf  llarundon  and  NnrtbamptKn,  the  Inquest  of  Sboriifii,  and  the  Capilula 
of  1194;  they  may  be  compared  with  the  capitula  data  miiiidB  in  80J, 
e.g. '  de  fidelilate  jui>juninJum  ut  omnos  rtpromittant ; '  Pert!,  Legg.  L  97  ; 
Baluze,  i.  367.  '  Inipiiratur  qui  sunt  qui  debent  domino  regi  homagium 
et  nuo  feoerunt;'  luqiieit  of  Sht.'rit&,  art.  si.  'Item  joatitiae  caniant 
domini  rcgia  fidclitalea ;'  A»s.  Northampt.  art.  5.  Or  again  on  the  Bubject 
of  crimiuala,  fugitives,  strangen,  fnr^en,  the  effecta  of  war,  abundant  uoin- 
cidcnocs  of  the  must  striking  character  will  be  found  in  the  capitularies  of 
802,  806,  Si 9,  839,  854.  860,  865.  The  following  extract  from  a  capitulary 
of  868  is  in  cU«e  parallel  with  the  instructiuna  for  the  I>ome«day  Inqiiot: 

'It ■■  .■.! •    ...I. ..,.;..!  »i,.. )  tcmp<ire  avi  no«tri  Karoli  et  domini 

g'  ■  ■:  in  loco  fuerint  et  qnot  int>ilo  «int ;  et 

ul<  iiet  aliiadesinictaet  |jenitua  adnullata, 

qiiot  ilii  nuoo  propter  pauotalem  rerum  et  deTa«t«tioDem  eorundein  cou- 
■titni  vel  ordmari  poisint:'  Baluee,  ii.  139. 

*  Tlie  cMulinuanca  of  the  ay>tem  in  France  from  the  Karoliiigian  timea 
and  tliniuijh  llie  Norman  perio"!  iii  proved  by  Dr.  Erunner  in  hia  work  ao 
fr.f;  :  ■'  '  -  '  .  'i.vo  The  most' —  -.  -  ,  ,  -  :.  •■  ,  :(i,in 
» i  t  wa«  only  on  i  1  ucli 

d' .  -    , ...  :.  .  -..  lu  Ittwyen  acciiij;   :..-. ;.,,..._     ^1  -;i|'ped 

by  tboae  of  iCuglaiul,  and  tlie  instilotion  withering  away  ui  the  rcat  of 
rtauoe  until  it  became  extinct. 
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concerns  of  the  churches  and  of  pri>-ate  individoals '.  Eiion 
under  this  system  the  sworn  recognitors  were  rather  witnosaei 
than  judges  ;  they  B\s'ore  to  facts  witJiin  their  own  knowledge ; 
the  magistrate  to  whom  the  inquiry  was  entrusted  wag  the 
inquirer,  and  he  inquired  through  the  oath  of  men  sworn  to 
speak  the  truth  and  selected  in  consequence  of  their  character 
and  local  knowledge. 

Such  wna  the  instnimi-nt  which,  introduced  in  its  rough 
iriiJbyjtuy.  plicity  at  the  Conquest,  was  developed  by  the  lawyers  of 
Plantagenet  period  into  the  modern  trial  In'  jury.      Henri- 
expanded  and  consolidated  the  system  so  much  that  he  wiu  itol 
unnaturally  regarded  as  the  founder  of  it  in  its  English  chi 
From  being  an  exceptional  favour,  it  became  under  his  hand 
part  of  the  settled  law  of  the  land,  a  resource  which  was  o] 
to  every  suitor.     The   re<;ognition8   are    mentioned   by  Ralph 
Niger'  as  one  of  his  expedients  of  tyranny  ;    by  Ranulf  Glan 
as  ft  boon  conferred  by  royal  benevolence  oji  the  people, 
with  the  counsel  and  consent  of  the  nobles.     John,  in  a  c 
gnintcd  to  the  church  of  Beverley,  forbids  that  the  rights  of  i 
church  should  be  damaged  by  assizes  or  recognitions,  mid  adi 
that  the  jileas  shall  be  held  in  the  court  of  the  provost  as 
were  in  the  reign  of  Henry  I,  licfore  recognitions  or  assizes 
been    ordained  in    the   kingdom '.      So   early   had    Henry 

'  The  ooinddenoei  between  the  practice  described  by  Glanvill  and 
nisfln  of  the  Great  Cofttuiuier  of  Nomuuidy  have  of  couifie  led  to 
apposite  thcorie* ;  one  that  the  Norman  mage  wai  a  taaltv  iiuitatioa 
the  English ;  the  other  that  the  »y(tem  wm  trannpUnted  full-grown  froB 
Normandy  to  England.  Neither  i»  true ;  the  sytlem  of  recognition  existed 
in  Normandy  before  it  waa  brought  to  Englaml,  hut  it  was  developed 
England,  and  that  development  probably  had  a  reflex  inflnence  on  N 
mandy.  It  would  be  wrong  to  loppoce  that  the  Great  Coiitoiuier  afi< 
an  exact  picture  of  the  Normandy  even  of  Henry  1 1 'a  reign,  moi 
more  that  the  Englinh  Bystem  developed  from  a  germ  which  ia  repreaent 
by  the  Great  CoAtumier.  There  are  however,  in  the  minute  legal  pe 
Harities  of  the  Norman  rccognitionii  aa  described  in  that  work,  aigns  of 
primitive  character,  a  timplicity  and  general  ajiplicabilily  wliich  seem  I 
ahow  that  it  had  been  naturalised  there  in  a  much  earlier  form  than  it  w*« 
in  England,  and  this  ooniinns  the  hintorical  ami  documentary  evidencv. 
The  whole  subjoot  ii  interesting,  but  it  involves  a  greut  quantity  fk 
minute  l^al  detaila  which  lu>ve  very  alight  connexion  with  our  praeBl 
imiuiries. 

'  Ajjiive,  p.  531,  note  I. 

'  '  Ubi  ylaclta  iudo  fueiuat  et  eiwe  consueverunt  temporu  regis 
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acquired  the  t'auio  of  having  iniitiiuted  Uie  system,  whicli  ho 
had  indeed  remiKielicd  aud  made  a  part  of  the  commou  right  of 
bin  Bubjects,  but  which  had  certuiniy  existed  under  his  four 
predecessors. 

The  application  of  the  principle  to  legal  matters — fur  we 
liiive  already  uuticed  its  fiscftl  use — may  be  placed  under  two 
heods :  tiie  inquest  iu  civil  matters  exemplified  iu  the  Great 
Assizii  luid  in  tlie  Anizes  of  Novel  diseeiBin,  Mort  d'oncestcr. 
»rreiu  jireseutment,  and  others;  and  the  inquest  of  pre^ent- 
ent  in  criminal  matters,  which  appcarti  iu  tlie  AhhIzcs  of 
ireudou  and  Xorthamptou.  The  Great  Assize  is,  according 
To  Cilonvill,  a  royal  boon  by  which  wholesome  provision  is  mode 
for  the  lives  of  men  and  the  integrity  of  the  State,  no  that  iu 
untuining  their  right  to  the  possession  of  their  fi-eeholdn  the 
Buitors  may  not  be  exposed  to  the  doubtful  issue  of  trial  by 
battle.  This  inBtitutiou  proceeds  from  the  highest  equity,  for 
the  right,  which  after  much  and  long  delay  can  scarcely  he  said 
I  be  proved  by  battle,  is  by  the  Iwneficial  use  of  this  constitution 
ore  rapidly  aud  more  conveniently  demonstrated '.  It  in  In 
£ict  the  most  distinct  mark  of  the  original  equity  with  which 
the  royal  jui-isdiction,  as  civilisation  and  legal  kuowledge  ad- 
vanced, was  applied  to  remedy  the  evils  inherent  in  the  rough 
ltd  indiscriminating  formality  of  the  popular  tribunals :  such 
he  inquest  had  been  under  the  Karolings,  such  was  the  recog- 
nition or  assize  under  the  Plantagenets.  The  trial  by  battle 
was  iu  England  an  innovation ;  it  was  one  from  which  the 
English  recoiled  as  an  instrument  associated  with  tjTanny.  if 
not  devised  for  the  purposes  of  tyrants ;  and  the  charters  of  the 
Drougiis  frequently  contain  u  provision,  dearly  bought  00  doubt 
^tgliM\^\  valued,  that  the  burghers  shall  not  be  liable  to  its 
rt  In  tlio  plwc  of  this  barbarous  foreign  custom,  the  follow- 
ing mocliinery  is  applied ;  the  possessor  of  the  freehold  iu  dispute 

IrU  tK«lri  vel  tempore  Henrici  regii  >vi  [lAtrin  nuitri,  it»ic<|iiiiui  tvmtg- 
lione*  vel  unma  ill  regnn  noatro  enent  coiutitnUe  , .  .  <! .  .  8"  Oct.  itmio 
•tri  quarto;'  Hoa«rd,  Aaciennea  Loii,  ii.  jS3. 
Dvill,  lie  L«(pbuii,  ii.  7  ;  above,  p.  616,  note  y 
the  Charter  of  Ltmdnn,  Select  Charters,  p.  108 ;   Winciiotor.  il). 
p.  j66;  Uoouln,  ib.  p.  >6;:  above,  p.  461,  uule  I. 
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applies  to  the  Curia  liegis  to  stop  all  proceedings  iu 
courts  uutU  H  recoguition  hiis  taken  place  aa  tu  the  right 
cliiiniaut ' :  and  thereupon  a  writ  is  issued  to  the  sheriff  to 
effect.  Tlie  porty  iu  possession  is  thus  said  to  have  placed  hini' 
seli'  ou  the  assizx' ;  aud  the  next  step  is  takeu  by  the  cliumuit, 
who  demands  a  writ  by  which  four  lawful  knights  of  the  county 
or  UL'ighbouihood  shall  be  eitipowered  to  choose  twelve  lawful 
kuights  of  the  sauic  neighbourhood,  who  shall  declare  on  ostL 
which  of  the  two  litigants  has  the  greater  right  to  the  land  is 
question '.  The  writ  accordingly  is  issued,  addressed  to  ti« 
sheriff,  dii-ectiug  him  to  suquqou  four  kuights  to  appear  at 
Westminster  to  choose  the  twelve.  They  appear  Lu  due  coursr, 
and  under  oath  uoitiinate  the  twelve  recognitors,  who  are  Uien 
huinraoued  to  uppeur  before  the  king  or  his  justices  prepared 
to  make  their  declaration '.  On  the  day  fixed  they  preseut 
themselves,  and  the  suit  proceeds ;  if  the  twelve  are  acquainttd 
with  the  circumstances  iu  disimte  and  are  unanimous,  the 
OnUxifUio  transaction  is  complete;  they  are  sworn  'that  they  will  not 
speak  falsehood  nor  conceal  truth '  according  to  knowled^ 
gained  by  eye-witness  or  '  by  the  words  of  their  fathers  and  lijr 
such  words  us  they  are  bound  to  have  such  confidence  in  as  if 
they  were  tlieir  own  *.'  The  declaration  made,  the  sentence  is 
issued.  If  however  the  twelve  knights  or  any  of  them  are 
ignorant,  or  if  they  disagree,  others  are  to  be  called  in  who  have 
the  requisite  iufuiiuation ;  and,  when  the  complete  ntimber  of 
twelve  unanimous  witnesses  will  depose  to  the  fact,  their  verdict 
is  of  the  same  account.  The  proceedings  in  the  other  aesizM 
are  of  the  same  kind,  save  that  the  twelve  recognitors  are 
nominated  by  the  sheriff  himself  without  the  intervention  of 
the  four  kuights  electors  '. 

The  date  of  the  original  enactment  of  the  Great  Assixe 


nooffoitorB. 


OUior 


tiooi  tjefort) 


Uio  ttinenuit  uukuown :  but  the  use  of  recognition  bv  twelve  sworn  vrit 

jiution.  .  ,  . 

is  prescribed  in  the  Constitutions  of  Clarendon   for  cams 
dispute  as  to  lay  or  clerical  tenure ''.    It  there  appears  as  a 

'  GlnnvUl,  ii.  7.  '  Ibid  c.  10.  •  Ibid.  o.  IJ. 

*  Ibid.  c.  17.  '  Il)id.  xiii.  cc,  1,  j  tt\. 

'  '  Bccugiiitiiine  duodeciin  legmlium  hoiiiinum ; '  ArL  9 ;  Select  Chart' 
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of  the  work  of  the '  fnpitnlis  justitin.'     From  Olnnvill  it  ia  clear 
tlittf  such  litigation  might  Ih'  traiisactud  Iwfore  the  itinerant 
jugticee ;  and  the  AsrIzc  of  Northampton  of  1 176  places  among 
tht'  ngendn  of  the  eyre  recognitions  of  the  sciain  of  heirs,  »nd  of 
'(lissi'iain  upon  the  aesizo,'  under  wliich  descriptions  wu  may 
det«ct  the  cases  of  Mort  d'ancest<'r  and  Novel  disseisin'.     In 
I  H)4  the  grand  jury  of  the  hundred  are  empowered  to  net  on 
all  the  business  of  the  oession,  in  which  ore  included  all  recog- 
nitions  and  aasizes   ordered  by  the   king's  writ,  and  even  re- 
cognitionn  under  the  Great  Asniw^  where  the  property  in  dispute 
is  worth  five  pounds  a  year  or  less'.     lu  1 198  the  sura  is  raised 
I  ten  pounds,  and  the  elections  under  the  Great  Afsize  are  to  !« 
le  before  the  itinerant  justices.     The  great  charter  of  John 
likewise  retains  the  three  recoguitious  of  Novel  dinseisin,  Mort 
Tancester,  and  Darrein  presentment,  to  be  heard  in  the  quarterly 
bnnty  coui-ta  by  the  justices  and  four  cho.sen  kiiights" :  and  the 
er  of  1 2 1 7  orders  the  same  mle  to  be  observed  once  a  year*, 
rccpt  in  cases  of  Darrein  jirescntment,  which  are  reser\'cd  for 
'  justicen  of  the  liench.     Tlie  recognitions  have  Inriiim'  h  ]i<'|'- 
nueut  and  regular  part  of  the  county  boainess. 
The  development   of  the  jury   of  presentment   it,  iiltcr  itn  Thcja 
econstitutiou  or  creation  by  Henry  II,  marked  by  correspond-  ..f< 
ing  stages  of  progress.     Bat  its  origin  is  leas  clear.     By  some 
irists  it  is  brought  into  close  connexion  with  the  Hystem  of 
nnpurgation,  the  jurors    who    present  the    list    of  cruuiuuls 
epreeenting  thn  comjmrgatorB  of  the  nocuaer*,  and  tlie  jury 
'which  at  a  later  period  was  inipanelle<l  to  traverse  the  present- 
nient   representing  the   compurgators  of  the  accused.     Others 
again  connect  it  with  the  FU]ipoBed  institution  of  the  collective 
frankpledge,  the    corptirate   resjwnsibility  of  the    tithing,  the 
hundred,  and  the  shire  for  the  production  uf  ofTenders,  wliich  has 
iiye<l  to  l«rgc  a  part  in  constitutional  theories,  but  which  rests 

I*  Art.  5;  f<elect  duirloni,  p.  155. 
[*  ArticU'i  1  mill  IS;  Selwt  Cliarter*,  pp.  359,  jfio. 
'  Art.  18.  *  Artiplia  13  nnd  15  ;  St'lect  Charter",  p.  34 j, 

[•  lllis  i«  the  tboi.rv  ..f  T;..  v.o,  .1.  itjit.  .lliv   Tlrmin.r    ,.1:    .' ;     if>.       Hirkra 
Kir  a^„  ainlml  th  u  jiir;  aiul 

Hiipurvatluii.     Tl  '  I'lini;. 
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ou  very  slight  fuuudaiiou  of  fuct'.     The  frilhbork  wiu  aetlkt^ 

1)0(ly  of  coinpuFfnitors  nor  ii  jui-y  of  pr*sciittupnt.      .\%  *  i 

nf  history  it  seenis  hiwful  to  reganl  the  presentnieut  m  *  |>Mit| 

the  duty  of  the  locul  courta  for  which  tin  inimpmortiil  sntiqa 

may  lie  claimed  with  at  least  a  atrong  probability.      Tt 

of  the  small  local  courts  do  not  draw  tlieir  origin  frun. 

onactnieiit,  and  bear  every  mark  of  the  utmost  antiqaity. 

tlieiu  amercements  arc  still  made  aud  preHCut  ■ 

oath,  although  tlieir  action  is  restricted  ond  ■-    ,    ;  ,  o* 

expcdiont-8.     But  their  procedure  affords  some  warrant  fori 

lievinp  that  the  twelve  senior  thegns,  who  swore  in  the  i 

court  to  accuse  none  falsely,  were  a  jury  of  presentment, 

jurutorea  st/nadi,  in  the  ecclesiastical  courts  of  the  ninth  ccnUn;, 

might  furnish  a  precedent  or  parallel '.     If  so,  the  mention  (if  tit 

jiiratorea  of  the  sliire  and  hundred  which  occurs  in  the 

Roll  of  Henry  I  is  accounted  for,  and  with  it  the  mention 

criminal  jury  In  the  Constitutions  of  Chirendon '.    The  ol 

of  tliis  side  of  the  subject  may  be  regarded  as  parallel  with  I 

scantiness  of  evidence  which  we  have  already  noticed  ««  to  tlv 

recognition.     From  the  year  1166  however  the  hi>t. 

criminal  jury  is  clear.    By  the  Assize  of  ('larendon  in 

]ye  made  through  each  county  and  through  each  bandrR). 

twelve  lawful  men  of  the  hundred  and  by  four  lawful  men 

each  township,  'by  their  oath  that  they  will  speak  the  trat 

By  these  all  persons  of  evil  fame  are  to  be  presentee)  to 

justices,  and  then  to  proceed  to  the  ordeal :  if  they  fail  in 

ordeal  they  undergo  the  legal  punishment ;  if  they  sustain  tim  < 

deal,  yet,  as  the  presentment  against  them  is  based  on  the  < 

of  the  neighlxjurhood  on  the  score  of  lind  chararti^   * 

abjure  the  kingdom*.  Tlie  jury  of  presentment  is  i. 

more  definite  form,  and  receives  a  more  distinct  reprpsentatil 

(•lmmct«r,  in  the  Assize  of  Northampton',  and  in  tiie  Article*  ( 

'  The  llieory  of  G.  L.  von  Mnurvr  ;  Pnmnw,  p.  16. 
'  See  «!|>eciftllT  K«gino  of  Priim,  <le  uauoia  «yn  •■ 
r.iil  there  Die  jururm  of  the  nyiiixl  do  not  |in'>«nl,  or 
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isitation  in  1194  :  in  the  latter  capitular}'  the  plnn  used  for 

miuating  ilie  i-ocogiiiUira  of  Uie  Great  AMize  is  npplie<l  io  iLe 

nmd  Jnrr,  for  so  \hv  body  now  constituted  miiy  Ix.-  teiined: — 

n  the  firftt  plaw,  four  knights  are  to  be   choaen   from  tlie 

ole  county,  who  by  their  oath  shall  choose  two  lawful  knights 

cni'h  hundred  nr  wapentnko,  aud  those  two  shall  choose  upon 

,th  ten  knights  of  nicli  hundred  or  wapentake,  or,  if  knights  lie 

nting,  legal  nud  free  men,  so  that  these  twelre  may  answer 

der  all  heiuls  conceniijiff  their  whole  hundred  or  wapentake'.' 

'he  heads  on  whicli  they  aiiBwcr  include  not  only  the  iissizes 

'hich  huvii  l»eu  already  referre<l  to  in  connexion  with  the  jury, 

t  all  the  pleas  of  the  Crown,  tiio  trial  of  malefactors  and  their 

eivers  as  well  as  a  vast  amount  of  fiscal  business.     Tim  later  L»tor  do. 

levelopment  of  these  juries  does  not  fall  under  our  present  uf  Uu>  jury. 

nquiry,  but  it  may  be  generally  stated  thus  :  at  an  early  period, 

even  l)efore  the  nbnliticin  of  ordeal  by  the  Ijitcran  Council  of 

215,  a  petty  jury  was  allowed  to  disprove  the  truth  of  the 

sentment,  and  after  the  aliolition  of  ordeal  that  expedient 

me  into  general  uw>'.     The  further  change  in  the  character  Lni«r cha- 

of  the  jnrors,  by  which  they  became  judges  of  fact  insteail  of  jurr 

rituesse.<<,  is  common  to  tlie  civil  ajid  criminal  jury  alike.     As  it 

He  difficult  to  find  juries  personally  well  informed  as  to  the 

point  at  issue,  the  jurors  summoned  were  allowed  first  to  mid  to 

their  number  j)ersons  who  possessed  the  requii-ite  knowledge, 

J      under  the  title  of  a£forcement.     After  this  proceeding  had  been 

^Htome  time  in  use,  the  nfforcing  jurors  were  separated  from  the 

^^■niuformetl  jurors   and    relieved    them    altogether    fram   their 

^Hharacter  of  witnesses.     The  verdict  of  the  jury   no   longer 

^Heprescnted  their  previouf  knowledge  of  the  case,  but  the  result 

pVf  the  evidence  ofTordcd  by  the  witnesses  of  the  fact ;  and  they 

become  accordiugly  judges  of  the  fact,  the  law  being  decl)ire<l  by 

the  presiding  officer  acting  in  the  kiug'^  name. 

Ill  all  these  points  we  see  distinctly  the  growth  of  a  principle  •/«<««( 
repreaentatiou,  expecially  applied  to  the  work  of  tb«  oouuty 

nuvcden,  iii.  jrtj  ;  Select  Oi&rtcr*,  p.  Jjy. 
I*  On  tl»  lulMuciuoiit  hiiiliiry   of  crimituvl  jury,  ece   Konyth,  THal  Ity 
]i|i.  1 9<>  SI) .,  where  Uii'  Ir^  (rniwth  of  Uio  inatitutlon  {•  tnice<l  witfi 
Kiirklite  cInimivM. 
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L'ourts  or  growiii|L'  wy  in  thoiii.    Tiic  ■.ju.iiiiiiin  pMMUiii   i.gsr'T.f, 
which  iR  mentioned  in  Magnn  Ciurla,  has  n   vritler  appltoilj 
Ikan  this.     It  covers  all  cases  of  •mercement  in  tli«  coantr, 
liuuili-od,  and  thf  manorial  courts,  and  exhibit  .  -       '     '   '    tI 
rooted  in  primitive  antiquity,  Ib  capable  of  ii  .uuat 

and  beneficial  application  ;  and  this  we  have  seexi  (>x«iiipbfitil 
the  assessment  processes  described  alwvc. 

It  remains  tlieu  briefly  to  point  out  the  direct  eonmaom 
lietween  the  jury  system  and  county  representation.  In  tki 
earliest  existing  records  of  recognitions,  the  way  ii>  which  tk» 
jurors  are  to  be  selected  ia  not  clearly  laid  <Iown '.  The  rpot^- 
nitions  of  tlie  Nonnan  reigns  arc  regarded  as  acts  of  the  cooat; 
court,  and  the  possibility  of  election  by  the  suitors  ia  not  a- 
eluded  :  it  is  liowever  more  probable  that  the  reco^itors 
selected  by  the  sheriff,  possibly  by  rotation  from  a  genera' 
possibly  according  to  their  nearness  to  the  spot  or  ncqajuiiii. 
with  the  business  in  hand.  On  the  institution  of  the  tin^tf^ 
Novel  disseisin,  Mort  d'ancester,  and  Darrein  present: 
sheriff  sumraoned  the  requisite  number  of  jurors  at 
cretion,  and  the  plea  was  held  at  a  place  named  in  ti»e  writ 
summons  in  such  a  way  as  to  imply  that  it  was  to  be  hranl 
in  the  regular  county  court,  but  in  a  special  eeaaion'.  TW 
Great  Assize  was  differently  constituted:  there  the  sheriff 
nomumted  four  electors  to  choose  the  twelve  Tv<  ajxi 

the  trial  took  place  before  the  justices  itinerant  in   ;..^   ...  i.uty, 
or  liefoi-e  the  court  at  Wcstmingter'.     Tlie  article*  of  1 194  j 
the  election  of  the  recognitors,  with  all  the  otlier  businras 
the  e)To,  in  the  hands  of  tlie  gnuid  jury* ;  those  of  1  i<j8  di 
that  it  shall  take  place  before  the  justices  in  the  fall  couni 

'  In  the  enrly  iiuit«)oe«  ^^ven  by  Palj.'reve,  pp.  oluviii  «q..  w«  liatv  (|1 
'qttibna  (sc.  icyria)  eongregitli*,  eliymtiir  plurei  <lc  illia  .\i^rlu  r^ui 
quommlo  terrsc  jsc^biint,'  Ac. ;  (3)  '  Prkedpio  qnoJ  pn»«-i|iiii»  )fi 
riliuin  Vitalit  et  probia  Ticinis  <Je  Sontwio,  quoi  Uitmo  itvmtiutl4£, 
ilicnnt  vcrilfttem.'     Sm  above,  p.  ^ij. 

*  tiluivUl,  xiii.  3;  'Ab  inilia  eli(renJi  nont  dundeeim  Ubsri  ct 
homiiien  lie   ^^  nniluin   funiiam   in  brpvi  exim^wiun.*     Tb* 

iiiiTtly 'Tiior-  10  niinMiiMn  Miil  '  imbrfvUtc    IwkItw  mogldli 

l*v,^,l  )ir-re  huvw  .- .  ....  it-  vviu  ruuiu  fur  a  pwU  doutioii. 

'   1  itivfll,  ii.  io-\i. 

.''1.7:  '  It»in  lie  rnnnibiw  tvon|^lii)nibii>,'  ftr. ;  Almvr,  |i.  Ml. 


i 


xui."! 


Triticlple  of  Ttejirfumiatlmt. 


w 


court.' ;  Magna  Carta  completes  the  process,  enacting  tliat  the 
assizes  RhiiU  W  taken  quarterly  in  tlie  county  court  before  two 
juaticc8  sent  hy  Uie  king,  and  four  knights  of  the  county,  chosen 
by  the  cooiity  *.  The  constitution  of  the  grand  jurj'  of  inquest 
is  similarly  developed.  The  twelve  legal  knights  of  the  sliire, 
tlie  twelve  lawful  men  uf  the  hundred,  and  the  four  men  of  the 
township  mentioned  in  the  Assize  of  Clarendon,  may  have 
nppenred  in  rotation,  or  may  have  been  selected  by  the  sheriff 
or  the  hnndrcdmnn  or  tJie  reeve  :  but  in  1194  they  are  nominated, 
through  a  process  of  co-optation,  by  four  elected  knights  '.  These 
elected  knights  may  still  have  liecn  nominated  by  the  jiheriff, 
but  it  is  more  proliablc  that  they  were  chosen  by  the  suitors, 
first  bociiuse  the  appointment  of  coroners,  which  is  directed  in 
the  same  document,  wns  made  by  election  of  the  freeholders, 
and  intende<l  as  a  check  on  the  power  of  the  sheriff*;  and, 
secondly,  because  the  term  '  eligendi '  may  be  reasonably  inter- 
preted by  the  clause  of  Magna  Carta  just  referred  to  '.  The  mode 
of  nominating  the  gmnd  jury  was  modified  in  later  practice, 
and  the  element  of  popular  election  was  altogether  eliminated  ; 
iji  the  peritid  before  us,  however,  it  furnishes  an  iraiwrtant  illus- 
tration of  the  usage  of  election  which  was  so  soon  to  \h>  Applied 
to  parliamentary  representation.  Tu  Ixith  the  systems  of  judicial 
JHi-y  we  have  thus  the  same  result,  a  body  of  four  knights  repre- 
senting iJie  county  court  for  this  special  purpose,  in  one  cuae 
certainly,  and  in  the  other  probably,  chosen  by  the  county  court 
itself.  In  the  fiscal  business  we  have  another  analog}- ;  the 
curucage  of  1198  is  assessed  before  a  knight  and  a  clerk  of  the 
Exchequer  acting  on  behalf  of  the  Crown,  and  the  sheriff  and 
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'  '  Et  oopientur  onnuu  eia  elerttones  nugnae  Miine  |)er  manilikluiii 
Jouiini  Tv^»  rel  ejus  ckpitelin  juntiUse;'  Hovedeo,  iv.  61. 

•  Art.  l». 

*  '  In  priniii  eligendi  mint  quntaor  militc*  de  toln  cumitatu,  qui  per 
ncntum  ■uiiin  eliguit  tluM  legale*  uiiUt«8  de  quoliWt  huudrcdi)  Tel 

tlienlaceii,  et  illi  diio  eligant  anper  (acrameDtiun  «uuui  z.  miliU-i  de 
sln^iilis  liiiiii)re<liii  vel  wnfM<ntaoci< ;  rel,  li  militc*  defuerint,  l^galea  rt 
lilirnm  linmincH,  itn  qu»d  illi  xii.  in  aimul  reapondeant  de  oiiinibn*  capi- 
tiilia  de  Uilo  liumlr.  '        '        ii.'iilanco;'  HovedMi,  iiu  ]6l. 

•  Art.  10.     ll,.> 

*  'Cum  qaaluiir  :...... ^  :ijiuiliV»-t  roniilatiia  tieotiii  {ler  coniitatiit"  - ' 

Art.  18. 
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lawful  knights  'electi  ad  boc'  ncting  on  lichalf  of  the  tku: 
waH  collected  by  two  kiiighta  of  i\\v  liundi'«d,  who  {vud  ii  tolfcl 
M>i«tu  oarta  sheriff,  and  lie  nccounted  for  it  at  the  Kxcfaeqtier '.  Wi  »l 
iii^imibj'  thus  prepared  for  the  great  executory  inetasnrc  of  1215,  tocl 
which  the  articles  of  the  charter  were  to  be  carrivd  out  W«| 
inquest  of  twelve  sworu  knights  in  each  comity,  cbo«te  ia  I 
count}-  court  aud  of  the  county  itself*:  nuil  we  uuderstial! 
summons  to  tlic  council  at  Oxford  of  1213,  in  which  th«  iMJ 
of  each  county  is  ordered  to  send  fonr  discreet  men  of  hb  < 
to  speak  with  the  king  on  the  business  of  the  rvalin '. 
four  discreet  men  of  the  shiro  we  detect  the  ohi  repr 
idea  of  the  four  good  men  of  the  township,  who  sppeared  ta  i 
.thire-moot :  now  they  ore  summoned  to  a  national 
wliich  is  itself  a  concentration  of  the  county  coorta. 
however  yet  certain  whether  the  four  discreet  men,  the 
cessors  nf  the  two  discreet  knights  of  lat«r  times,  were  « 
occasion  elected  by  the  shire.  On  the  analoiyry  of  tl« 
<<lcctions  it  might  be  presumed  that  they  were ;  bat  tht  I 
that  only  n  week's  notice  was  given  to  the  sheriffs  seems  tO] 
elude  tlie  possibility  of  a  general  election.  Nor  is  it 
to  antedate  the  growth  of  an  institution,  when  the  later  ti* 
its  development  are  distinctly  traceable.  Whether  or  no  1 
fourteenth  article  of  the  Great  Charter  intended  to  providsl 
a  representation  of  the  minor  tenunts-iu-cbief  by  a  budr  j 
knights  elected  in  the  county  court,  we  bce  no«v  the  thrv*  1 
ciples  involved  in  such  representation  already  in  full  war 
although  not  as  yet  distinctly  combined  for  tliis  purnotte. 
have  a  system  of  representation,  we  have  the  practice  nf  \A> 
and  we  liave  a  concentrstion  of  the  shires  in  the  ffreat  couack 
Tlie  Hti-ugglo  of  eighty  years  which  followed  the  act  of  Itann- 
ineili'  nr>t  only  bad  to  vindicate  the  substantial  liberties  iu« 
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'  Hoveden,  iv.  46  k\.  j  Select  Charton,  p.  357 ;  nbovs,  |x  5.^0. 

'  Art,  48:  '  StAtim  inquirantur  per  dncxlecim  milites  jun»taa  ij«  » 
tvimitatu,  i|tu  de)>ent  eligi  ^kt  prolioa  houiJn«  ejusdaui  cniattAUu,* 
uIbu  PoU'nt  IJnllii,  i.  iSo  ;  Select  Charter*,  p.  307. 

'  '  Kt  qiintiicir  (liwri't<M  lioininci*  ili>  c-:     ■    ■     -        "• 
nmi  a«J  <Mjn(lt.-iii  terinintiiii  ail  ltN|iien<luni  i 
it<-|«.n  i.ii  tl.i-  1  ((..■.itv    if  i  I'.    .•     V|,j>.  i,  j..  . :  .,_i  ,..,,^  ., 
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u\  tliat  act,  but  to  sharpen  and  perfdct  and  bring  into  eifpctive 
and  cotiibiiirti  working  t-very  wenpon  which.  forf»e<l  at  different 
times  iind  for  diffrivnt  purjioscs,  could  he  iiiiuU'  useful  for  the 
maintenance  of  self-goveniment.  The  humble  processes  by 
which  men  hnd  niiule  Jheir  by-laws  in  the  manorial  courts  and 
■niercotl  the  (ilVciiders  ;  by  which  they  had  nssessied  the  estates 
or  prcEent«d  tlie  rejKirt  of  tlieir  neighlmars ;  by  which  they  liud 
IfftTiicd  to  work  with  the  judgvH  of  the  king's  court  fur  the 
determination  of  qnestions  of  custom,  right,  justice,  and  equity, 
were  tlie  training  for  the  higher  functions,  iu  which  they  were 
to  work  out  the  right  of  tuxatiuu,  legislation,  and  political 
det4.-miinat4un  on  national  action. 

105.  The  history  of  the  towns  present;!  some  points  of  marked 
contrast  with  that  of  the  shires;  and  these  shed  tight  on  the 
later  separation  of  interest  between  the  two  classes  of  communi- 
ties. The  whole  period  was  one  of  great  development  in  this 
respect;  Henry  II  and  the  ministers  of  his  sons  encouraged  the 
growth  of  the  mercantile  spirit,  and  reaped  the  b«-nefit  of  it  in  a 
▼eiy  great  inerea-se  of  revenue.  The  privileges  of  self-govern- 
ment and  self-assessment,  exemption  from  the  interference  of  the 
sheriffs  and  their  arhitniry  exactions,  the  confirmation  of  guilds, 
the  securing  of  corporate  projwrty,  the  free  election  of  magistrates, 
and  the  maiiiteuance  of  ancient  customs,  in  many  cases  to  the 
exclnsion  of  the  general  reforms,  are  nil  of  them  matters  of 
grant  lilierally  Wstowed  or  sold  without  reservation.  The 
charU-rs  of  Richard  and  John  are  verj-  numerous;  those  of 
Hcnr\-  II  are  fewer  in  number,  and  do  not  furnish  tu  with  a 
clue  to  any  progressive  policy  on  the  king's  part,  such  a?  might 
have  been  inferred  from  his  general  practice  in  other  mutters. 
In  those  few  to  which  an  approximate  date  can  be  assigned,  the 
privileges  granted  are  not  much  greater  than  was  the  case  in 
the  reign  of  Henrv  I :  but  the  Pii">e  ItoUs  contain  great  numWrs 
of  instances  in  which  the  jmrchase  of  additional  favours  L9  re- 
conled.  Iu  scime  of  these,  pcrhups,  the  favour  is  obtaitied  merely 
for  the  single  occasion,  and  in  such  canes  no  charter  nved  have 
been  drawn  up.  \u  others,  where  n  prmiAiient  privilrgr  wiui 
Iwught,  the  charter  iu  M'hirh  it  was  contained  mnst  have  lieeu 
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lost  or  deatroyed  when  its  importance  lind  1)een  dimi;  '  "  ' ' 
ft  new  grant  of  still  greater  favours.  Tlie  charters  >■.  ■ 
belong  chiefly  to  his  early  years,  especially  to  the  first  y««r. 
when  he  was  anxiously  raising  mouey  for  the  Crusade.  TIio* 
of  Jolin,  liowever,  extend  throughout  the  reign,  and,  being  en- 
rolled among  the  royal  records ',  have  survived  in  great  nieamn 
the  dangers  in  which  the  earlier  grants  perished.  They  exhibit 
the  town  constitution  in  almost  every  stage  of  development,  and 
in  everj-  part  of  the  kingdom.  Helston  and  Hart1ei>ool  are  alib 
striving  for  municipal  organisation  ' :  one  town  is  ricli  eii'mdi 
to  purchase  a  constitution  like  that  of  Oxford  or  Winchi  •;■? 
another  is  too  poor  or  too  humble  to  ask  for  more  than  \U 
merchant  guild,  or  the  firma  hurgi,  or  the  condition  of  rt  (iv 
borough".  Amongst  the  more  privileged  communities  gnv. 
Turieties  of  custom  prevnil,  and  provincial  laws  of  cousidemWf 
antiquity  probably  lujderlie  the  customs  of  the  larger  towni 
London,  Winchester,  Oxford,  Nor«nch,  and  others,  appear  v 
typical  constitutions  on  the  model  of  which  privileges  are  granted 
to  the  more  humble  aspirants  * ;  and  to  their  practice  the  newlj 
enfranchised  boi-oughs  arc  referred,  in  case  of  a  dispute  a«to  t 
interpretation  of  the  charter.  Thus,  l>eside  the  common  iiKtiiirt 
which  would  lead  the  mercantile  communities  to  act  together  in 
cases  in  which  tliere  was  no  ground  for  rivnlry,  and  l>eside  t]>r 
common  privilege  which  exempted  them  from  the  jurifldiclioa* 
towtiicli  tlieu"  country  neighbours  were  amenable,  they  possessed 
in  common  a  quantity  of  peculiar  castoms,  which  kept  tlie  bvr- 
g«nae$  of  the  kingdom  as  a  class  by  themselves,  although  tke/j 

'  Rotnli  Cliartarnni,  eilitcd  l>y  .Sir  T.  Diiffus  Hardy  in  1837. 
'  Rot.  Chart,  pp.  86,  93;  Select  Churteri".  pp.  7,\i,  314. 

•  The  Hurtlepool  iJuu-ler  contmuB  to  the  homintt  of  Hartlepool  thrt! 
they  be  free  burghers;  that  of  HoUlon  be^inH  with  a  grant  that  it  lie  %\ 
free  borough,  and  have  a  merchant  guild:  a  second  charter  to  Hebtoo 
containii  Uie  Eeltlement  of  the  ferm.     The  charter  of  Kiagaton  Icrt»  the 
fenn  to  the  huviiiiu;  Rut.  Chart,  p.  51. 

*  Hartlepool  ia  to  have  the  name  rights  as  Newcastle ;  Beverley  as  ' 
Norwich,  Lincoln,  and  Northampton  as  London ;  Winchester  iH  tiiv 
town  for  Wallingford,  Andover,  Salinbury,  Ilchester ;  Oxfont  for  Yn 
and    Lynn;    Winchester  or  Oxford    for    Pnrlaiiiouth    and    Marlt 
Winchester  or   I.A>udon  for  Wilton;    Ijiunceiton  for   Helston;    Yti 
Scarborough:    BrisUiI  for  Dublin;    Northampton  for  Clriusby  ;    ilaati 
for  Romney, 
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Vcr,  M  wne  tin*  case  in  Scotland  und  in  Germauy,  ndupted  n 
Xt-denito  lioud  of  union  ur  organised  themselves  in  leapjucs. 

The  boroughs  under  Uenry  I  hnd  probaWy,  when  they 
(Obtained  uuy  privilege  at  nil,  obtnined  the  coiiljnnatiuu  of  the 
incrchiuit  guild,  and  by  the  agreement  for  the  Jitina  burtji  hud 
limited  the  exactions  of  the  sheriff,  so  fur  us  regarded  flio  fcrni, 
although  the  taxca  properly  so  called,  especially  the  tullngf. 
were  still  collected  by  him.  They  had  ahjo  in  w)U)e  cases  oV 
tnined  a  right  to  have  all  causes  in  which  they  weiv  engaged 

Jed  within  their  own  iMundurios.  If  then  the  sherilf  still 
lined  judicial  uuthuiity  over  them  he  must  come  and  hold 
court.  amoDg  them.  But  tuuh  a  practice,  whilst  in  one 
TWi>cct  it  (saved  them  from  tho  risks  of  the  county  court,  in 
aiiotlier  exposed  them  to  the  exactions  of  tlie  sherilT,  who  might 
como  and  hold  '  scotale '  at  hia  convenience,  and  so  wring  money 
from  his  entertainers.  It  Avns  therefore  a  great  point  to  exclude 
the  shfrifr  altogether ;  and  in  order  to  do  this,  :iu  independent 
magistracy  must  be  founded,  the  right  of  election  obtained,  and 
a  power  to  treat  directly  with  the  royal  officers  on  the  questions 
of  taxation.  These  theu  me  the  points  most  commonly  secured 
by  a  iioe  or  charter. 

The  right  of  excluding  the  sheriff  aud  liaviug  their  own  pleas 
decided  on  their  own  ground '  involved  their  exemption  from 
the  ordinary  sessions  of  the  county  cotirt ;  aud,  as  their  ctutoms 
were  confinned  by  Uie  same  act  that  served  to  exempt  them, 
tliey  lost  the  benefit,  or  escaped  the  burden,  of  innovation.  The 
exemption  of  the  citixeus  of  London,  AVinchester,  and  other 
towns  from  the  duellum',  after  it  had  been  introduced  into  the 
shire-moot,  no  doubt  arose  in  some  degree  from  this :   when  the 

'  Kg.  in  Ibe  thirty-first  year  of  Henry  II  tlip  men  n\  Canibriilgi:  f»y 

■        ■   wn  m  f<;nn  onJ 
Illy  to  Ihe  ferui. 

'    -■"■--    ^'.ntin 
.■»  de 
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300  nutrka  of  diver  and  a  luiu-lc  of  gold  to  lu 
'lie  vioc«omes  ee  inde  iatroinittat;'  here  iiuli 
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Assize  of  Clarendon,  by  introducing  the  iuquest  by  present 
into  the  county  court,  abolished  there  the  practice  of  oompi 
tion,  sending  the  accused  iiorsons  dii-ectly  to  the  ordenl, 
burghers  lost  the  benefit  of  the  change,  and  loug  retained 
purgut  ion  as  the  customary  mode  of  defence  guaranteed  to  tlicn 
by  their  charters ',  From  tlie  visitations  of  the  itinerant  justica 
liowever  tliey  were  not  exempted ;  but  iu  their  eourta  they  o^ 
taiued  special  privileges.  The  burghers  of  Duuwich  and  otba 
towns  were  ropreseuteil  by  twejve  lawful  men  just  as  if  thn 
were  independent  hundreds ;  and  they  were  amerced  by  a 
jury,  dx  men  of  their  own  body  and  six  strangers  *. 

Tliese  privileges  involved  almost  of  ueceBs-ity  a  remode! 
the  local  magistracy :  the  right  of  electing  their  own  reere 
pra«|M)situs  was  not  the  least  important  of  the  roji-aI  gifts,  llui 
does  not  api>ear  in  the  charters  of  Henry-  II ;  it  is  found  oc«»- 
sionally  in  those  of  HicLard  ',  and  very  commonly  in  those  u' 
John.  It  does  not  however  seem  certain  that  this  diffcraw 
implies  an  advance  towards  freedom  in  the  matter ;  anil 
not  improbabk*  that,  whUst  the  boroughs  continued  under 
management  of  the  sheriff,  an  office  of  so  little  practical  iuipon 
ance  as  that  of  the  reeve  may  have  been  fillcil  up  by  elediua 
AMieu  liowever  the  reeve  and  the  probi  homines  became  ti* 
governing  body,  it  may  well  be  supposed  that  the  uppoint 
would  be  a  matter  of  serious  question.  The  citizens  of 
are  emjwwered  by  Richard  to  make  their  own  reeve, 
however  to  be  a  person  qwilified  to  serve  both  them  and  tLt 
king;  by  John  they  are  directed  to  choose  two,  who  will  he 
received  as  their  representatives  at  the  Exchequer.  The  burgfaeo 
of  Nottingham,  according  to  John's  Charter,  may  appoint 
reeve  annually,  but  the  king  reserves  the  power  of  removini 
unfit  person  :    those  of  Shrewsbury  choose  two,  of  whom 

'  See  Pnlgnve,  EngUali  Coinmonwealth,  pp.  JI7,  359. 

'  'Et  cum  suminoniti  fuerint  ease  ooraiu  justitiis,  mitUtnt  pro  1 
legftlea  homines  de  burgo  guo  qui  sint  pro  eU  omtiibtu  ;   et  ri  forte 
oiui  debuerint,  per  sex  probos  hominei  de  biireo  100  et  per  aex 
burtram  amerdentur ; '    Rot.   C^art. 


■aw 


ame  d^ 

^intm^l 

LincB 


p.   5»-     S« 


hominei    extra 

P-  651.      .....  

'  '  Et  civex  Lincninine  faciaut  prac|KWitiiiu  quern  Vulueriot  de  ••  ptf 
annum,  qui  ait  idoueus  uobia  et  eii  j '  Focdera,  i.  52. 
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iherifT  presents  one  at  the  Exchequer :   tliose  of  Northampton, 

by  the  r^mmon  counsel  of  the  tovni,  ftro  to  choose  two  fit  persons 

aiid  present  theio  to  the  sheriff,  who  will  present  one  of  them  at 

the   Exchequer  to   pny  tLcir  own   farm '.     Both   Lincoln  and  eIocUi.q  .>f 

Northampton  are  to  choose  four  coroners,  to  keep  the  plens  curuoon. 

of  the  Crown  and  be  a  check  ou   the  reeves.     Under  these 

magistrates  the  old  local  courts  retained  their  organisation,  or 

inudifie<l  it  only  by  the  mixture  of  the  guild  customs,  which 

were  also  of  great  antiquity".     The  new  borough  courts  wore 

the  old  courts'  of  the  township,  the   hundretl   and  the  shiro, 

under  new  names'. 

The  financial  arrnngemi-nta  of  the  towns  huve  Ijeeu  already  >'<m»tijitto^ 
mentioned  under  the  head  of  taxation.     From  the  Pipe  Rolls  b.,ru'^^ 
and  the  Diologus  de  Scaccario  we  leam  that  they  made  their  Rxdwioor 
separate  terms  with  (he  justices  of  the  Exchequer.     Besides  the  TAnti>m 
common  payment  however,  tlie  richer  burghers  were  often  pre-  bunnigiu. 
vailed  uu,  by  force  or  jwrsuasiou,  to  promise  additional  sums  to 
relieve  the  king's  necessities ' :   as  demesne  of  the  Crown,  for 
such  most  of  them  continue*!  to  \>c  even  by  the  terms  of  their 
enfranchisement,  they  were  subject  to  tallage  which,  although  it 
might  be  occahiounlly  mentioned   in  the  national  council,  was 
levied  by  the  feudal  right  of  the  king  ns  lord.     Next  to  this  the 


'  The  Quuieni  vill  be  foanU  in  the  Rot  Cliartaruin ;  tlut  of  Shrew*- 
bniy,  p.  46 ;  NarUi&Di|iton,  p.  45 ;  Nottingbain,  p.  39 ;  Uncoln,  p.  56 ; 
Gloucester,  p.  57  ;  Ipmrich,  p.  65. 

*  See  above,  pp.  448  i«|.  Tltc  pasuige*  in  chwters  whieh  refer  to  the 
men  of  the  merchant  guild  an  diKtinct  from  tlie  Ixxly  of  burghers,  as  at 
Winchester  and  Gloueesu-r,  probably  indicate  that  in  those  towns  the 
(irivate  jurisdictions  of  the  bisliop  or  other  lord  remained  apart  from  the 
general  boroagh  organiBatioD,  or  were  not  conioliilated  with  the  guild. 

*  John  grants  iei  the  burghers  of  Leicester  that  all  soles  of  land  of  the 
town  tlmt  take  place  in  the  jporlmnnmote  shall  be  valid ;  Kot.  (.liart.  p.  3a, 
Tlie  c«urt*-leet  of  the  Lancashire  boroughs  are  often  called  lagKnooUi 
and  thrre  are  many  other  forms.     See  abore,  p.  461. 

'  I  have  not  thought  It  upcccs-iry  to  recapitulate  what  was  said  ab<ive, 
[ip.  452,  457,  aUiut  the  cUuse  of  eu^tichieement :  which  became  probably 


a  part  of  ilie  common  law  befrr 
'   Like  llie  benevoleut-es  or  : 
the  null    .r  Honry  II,  after  tl. 
1''  ,  Ueiner  wm  of  I'm 

Tl  ■  -'ai  are  however  1 


I  of  .Tohn. 

--•  >ry  loans  of  later  times :  e.  g.  in 

f  Loudun  bad  paid  ifAl^  t  5«    nl 

I'.tys  100  nukrks</(  / 

lurnt  in  the  case»  - 


p«uauii#,  m  Mliich  it  mi^ht  l>e  uioro  iinpurtant  to  rwxyniAt.'  Uit<  voluAtar) 
ohanwtvr  of  the  juymenl.     ^)ev  Madux,  Hist.  Excb.  pp.  404,  405. 
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Th»  Kioiak.    *  bcotalc  '  Eeems  to  have  been  the  moKt  Imrcleiisunic  Irjcal  cu 
The  nature  of  this  oxactiou  is  verj-  obscure.      It  wn»  liowr 
levied   by  the   shenlT  lor   liia  own  eiuolumeiit,   probably  h( 
reward  for  his  Bci-vices  iu  inaiutaiuiug  the  peace ;  and  wns  1 
by  a  process  similoi'  to  that  by  which  the   guilds   rftiiMNl  tlvtr  | 
common  funds.     Whether  the  sherifl"  could  compel  the  hurgirt- 
to  make  offorinps  of  malt  from  which  a  '  scotale  '  was 
the  proceeds  of  which  went  into  his  purse ;   or  the  name  { 
uieauB  a  gathering  of  the  burghcru  at  which  they  were  conip 
to  promiiie  contributions  to  the  Buiue  eud,  or  at  wliich  bi« 
fines  fur  uou-attcudauce  were  inflicted,  it  is   diflScult   to  »y 
Whatever  it  was,  however,  it  was  a  burden   from   whicli 
towns  were  anxious  to  be  relieved,  and   the   relief  was  cill 
Hlep  towards,  or  a  result  of,  the  exemption  fixjm  the  autl 
of  the    sherifrs'.     Free    election    of    magistrntcs,    lude{i« 
exercise  of  juiisdiction  iu  their  own  courts  nnd   by  their 
customs,  and  the  direct  negotiation  of  their  taxation  with 

'  'Scotalea  were  aboMt  put  upon  the  king'i  people  liy  hi«  1 
invited  them  io  drink  kle,  nnd  then  made  »  collection  to  the 
they  should  not  vex  nur  inform  agiunst  them  for  the  crime* 
committed  or  should  commit;'  Brady,  Boroughs,  App.  p.  13.  ' 
ration  of  the  word  ii  questionable  :  Spelman  thought  that  it  migta  V  ' 
derived  from  Scot  and  tallia,  in  the  Bense  of  a  payiuent :  it  i*  )i  wflili 
tli&t  the  latter  syllable  may  be  connected  with  hall  (as  in  G  il  Jhalla} ;  litt 
the  connexion  with  the  drinking  customs  ii  quite  clear,  eo  that  the  |iroU- 
bllity  is  in  f/tvonr  of  the  more  obvious  derivation  from  scot  ( |>a^-iiient)  ani 
ale.  The  Constitution*  of  i  J36  forbid  tcotaltae  along  with  nlute  jxiUaiofa; 
Wilkiiis,  i.  636.  The  later  eiurck-alt  was  a  custom  of  collecting  contrilio- 
tions  of  malt  from  the  parishioners,  with  which  a  quantilr  of  ale  WW 
brewed,  and  sold  for  the  payment  of  church  expense*.  The  custom  U 
fining  absculees  and  drinking  the  fines  may  also  bo  connected  with  iL 

'  K.  g.  see  Kichard'a  charter  to  Winchester,  Select   Charter*,  pt 
Other  officers  however  could  make  scotale  bemdes  the  bht-r'" 
jirohibitiiin  is  generally  extended  to  the  reeve  and  other  r^ 
Sad  to  say,  even  the  archbishop  of  Canterbury  occasionally  ' 
shown  by  the  following  passage  from  .Stunner  on  Gavelkind,  w 
illustrates  the  nature  of  the   burden:    'Item  si  dominu*  ar<        :: 
fecerit  sootallam  infra  boscnm,  quilibet  terram  tenena  dabit  ibi  itli 
uxore  sua  j}  ob.  et  vidua  vel  kotarius  1  ob. ;'  '  memorandum  qooJ  fl^H 
tenenteg  debent  de  coniuetudine  inter  eos  facere  sootalium  ae  16  uS^ 
ob.  ita  quod  de  singulis  6  denariis  dctur  unui  donarini  ct  obolu:i  ad 
tandtim  bedello  domini  archiepiscopi  supra  dictum  feodum.'     AValt«fj~ 
of    Malmesbury    (IJ05-11]])    releaseil    the    townsmen    from    oou 
attendance  at  three  sootales,  at  Christmiui,  Passion-tide  and  Micb 
for  a  fine  of  i  js.  41/.  and  annual  payment  of  30<. ;   ReK.  MalmeaK  edi 
Brewer,  i.  446. 
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I  officers  of  the  Exchequer,  were  no  uuimportaut  steps  in  the 
attainment  of  naunicipal  independence.  Nor  was  any  sucb  step 
retraced  ;  every  new  charter  coullrined,  and  many  of  them  re- 
hearsed in  detail,  the  customs  allowed  hy  the  earlier  grants 
which  they  superseded. 

The  city  of  London  still  fumishea  the  type  of  the  most  ad- 
vanced privilege,  and  the  greatest  amount  of  illustrative  detail. 
Yet  even  the  history  of  London  is  obscure.  We  can  trace  changes 
in  the  constitution  of  the  sheriffdom,  we  have  the  date  of  the 
foundation  of  the  communa  and  the  mayoralty ;  we  come  upon 
occasional  marks  of  royal  jealousy,  and  exaggerations  of  civic  in- 
dependence ;  we  can  see  two  parties  at  work,  the  one  moved  by 
the  court,  the  otlier  by  the  municipal  instinct ;  we  can  discern 
the  points  at  issue  between  the  rich  and  the  poor.  Still  these 
features  scarcely  blend  into  a  distinct  picture,  or  furnish  a  con- 
secutive story. 

Loudon  was  represented  at  the  Exchequer,  during  the  first 
fifteen  years  of  Henry  II,  hy  two  sheriffs,  instead  of  the  four 
who  ap])eared  in  1130.  and  who  reappear  in  the  sixteenth  year. 
In  1 1 74  the  smaller  number  recurs:  from  1182  to  1189  only 
one  sheriff  acts'.  At  the  coronation  of  Richard  I  the  two 
sheriffs  are  Richard  Fitz-Reiner  and  Henry  of  Coruhell,  the 
latter  of  whom  was  Iklaster  of  the  Mint  and  sheriff  of  Kent ' ; 
the  former  was  the  head  of  a  great  civic  family;  his  father 
Reiner  had  been  sheriff  from  1155  to  11 70,  and  Berengar  his 
grandfather  may  not  improbably  have  served  before  him.  \i\ 
the  struggle  between  John  and  Longcbamp  in  1191  these  two 
magnates  are  found  on  different  sides  :  Richard  Fitz-Reiuer  is 
the  host  and  supporter  of  John,  Henry,  as  his  duty  to  the  court 
compelled  liiin,  takes  the  part  of  the  chancellor.  When  accord- 
ingly in  the  midst  of  the  struggle  John  took  the  oath  to  the 
communa  of  London  and  was  followed  by  the  whole  body  of 
barons  who  adhered  to  him,  it  is  probable  that  he  acted  at  the 
suggestion  of  Richard  Fitz-Reiner,  and  gave  completeness  to  a 

'  iSee  the  thirty-first  Kejiort  of  the  Deputy  Kee)>er  of  the  Reoordi,  pp. 
iOT,  308;  MmIox,  (^mia  fiur),d,  pp.  164,  165. 

'  Madnx,  HUt.  Kxch.  p.  631  ;  Hove<loii,  iiL  pref.  pp.  Izivii,  luviii. 
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municipal  constitution  which  had  long 
i'«cognitiou '.  Immediately  after  this  cot 
luimEi  we  find  Henry  the  sou  of  Alwyi 
the  fiherifFs  ceaee  to  be  the  ruling  officei 
the  financial  I'eprettentativea  of  the  citizei 
properly  the  '  ferroew '  or  sheriffs  of  Lo 
It  is  a  saying  among  the  citizens,  that 
Londoners  ehould  have  no  king  hut  their 
Alwyu  is  mayor  for  life ;  two  years  after 
a  month  before  the  Great  Charter  was  es 
buying  lielp  on  everj-  side,  he  granted  to 
city  of  London  the  right  of  annnaUy  elect 
privilege  was  ineffectual  so  far  as  it  wn( 
support  of  the  Londoners,  for  a  fortnight 
they  received  the  barons  with  open  armi 
tainiug  their  privileges  fell  accordingly 
customs  were  guaranteed  by  the  thirteenth 
and  a  clause  was  added  preserving  like  t 
boroughs,  towns,  and  seaports  of  the  renl 
the  twenty- five  barons  choaeu  to  execute 
the  ^layor  of  London. 

The  establishment  of  the  corporate  chan 
a  mayor  marks  the  victory  of  the  commui 
more  ancient  shire  organisation  which  as 
early  in  the  centurj'  the  complicated 
franchise.  It  alM  marks  the  triumph  o: 
the  aristocratic  element,  Henrj'  Fitz-A 
an  hereditary  Ijaron  of  London ',  but  hi 
Mercer,  Ralph   Eswy  the  goldsmith,  and 


'  Oir.  C»tnli.  Ang.  8»c.  ii.  397 ;  0pp.  iv.  404 
R,  Dioeto,  ii.  99. 

'  LiWr  de  Antiquia  Legibui,  p.  I.  Be  *ru  ob 
Hum  rmbfd  far  the  king's  rennm ;  Hoveden,  iiL  i 

'  M»de«,  Firm*  Burgi,  p.  l6j. 

'  It  li  dftted  Mftji  9,  1315 ;  EUit.  Cbftrt.  p.  207 
On  the  34th  of  M»y;  M.  I'orii,  ii.  sS?- 

'  He  WM  iiKKt  nrobably  dciioeiideJ  from  A 
lieruKmdsey  priory  in  logj ;  snil  he  WM  hluu 
luoneUey  j  titupleton,  Lib.  do  Antt.  Legg'  ^ 
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trAdcvinni '.  It  would,  doubtlexs,  Ik  unmfe  to  argue  thai  mer- 
cantile pur»iiit«  were  nt  ihix  tiau-  regarded  with  uuything  like 
oontcnipt  ill  Engl&iid.  The  feeling  ia  one  of  the  resulcn  of  the 
growth  of  fictitiottn  and  Buperiicin]  chivalry  in  the  fourteenth 
century.  The  men  of  London  had  mode  their  pilgrimages  to 
Pale«tine.  and  fought  tlu-ir  M>tt-(ights  on  the  way,  in  company  or 
in  emulation  with  the  noblest  of  the  Norman  lords.  The  story  Exwdii 
of  Gilbert  Becket  may  be  fabulous,  but  Andrew  of  London  and 
luB  feilow-citizens  in  1147  had  done  good  work  for  Christ«udom 
at  the  capture  of  Lisbon,  the  only  real  Buccessi  of  the  eeoond 
Ci-UBade';  and  in  1190  William  Fitz-Oslx-rt  and  Geoffrey  the 
goldsmith  of  London  were  utnong  the  chiff  men  of  the  flwt 
which  saved  the  infant  kingdom  of  Portugal  fri)iD  Moorish 
oonqne$>t '.  The  struggle,  so  far  as  we  can  trace  it.  was  not 
bctwi-en  nobility  and  trade,  but  between  the  territorinl  franchise 
and  the  mercantile  guild.  Nor  was  the  victory  of  the  coDimuna 
to  any  appreciable  degree  a  victory-  of  the  Englishman  over  the 
foreigner.  The  population  of  London  was  less  English  probably 
than  that  of  the  other  great  towns  such  as  Winchoeter  and  York. 
The  ixunes  of  the  leading  citizens  who  arc  mentioned  through- 
out the  twelfth  eentnr)'  are  with  few  exceptions,  such  us  Henry 
Fitz-Alwyn.  of  alien  derivation.  Richard  the  son  of  Reiner  the 
Bon  of  Berengar  wiw  very  prcibably  a  Lombard  by  descent :  the 
inHnential  family  uf  Bucquinte.  Bucca-nncta.  which  took  the 
lead  on  many  occasiouB,  can  hardly  have  been  other  than 
Italian' ;  Gilbert  Becket  was  a  Norman.  The  form  of  the  com- 
muna  in  which  the  corporate  life  asserted  its  independence  was 
itself  foreign.  Prom  the  lieginning  of  its  political  importance 
London  acts  conatantly  as  the  purse,  sometimes  as  tlie  brain, 
never  perhaps  in  ita  whole  history  as  the  heart,  of  England. 

'  Liber  de  Aoti<iiiia  Lt-gihus,  pp.  j,  3,  m\. 

'  Ezpui;iuktio  Lyxtraneiuu,  p.  czliv.     Henry  of  HanUugdon  fpaoimUy 

i»rk»  th»t  thin  great  victory  WM  won  not  by  tbe  noblegTbat  by  men  of 
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kmmauaUim  The  Victory  of  tlie  cominuiia  is  no  guarantee  of  freedom  or  fun 
trcutmeiit  to  the  poorer  citizens ;  we  no  sooner  nnd  it  lu  sup 
authority  than  the  riot  of  William  Fitz-Osbert  occnrs  to 
llmt  au  oligarchy  of  the  purse  has  as  little  of  tender  mercy  m  M^ 
oligarchy  of  the  sword.  The  real  importance  of  London  in  tli) 
region  of  history  is  rather  that  it  affords  an  example  oif  lool 
inde|)endence  and  close  organisation  which  serves  as  a 
and  standard  for  other  towns,  than  that  it  leads  the  way  tol 
attainment  of  general  liberties  or  peculiarly  English  obrjfi 
Still  its  position  and  the  action  of  its  citizens  give  it  no 
|)olitical  power,  and  no  insignificant  place  in  history. 
importimoe  1 66,  The  actioD  of  the  clergy  in  the  great  struggles  of  tk 
'  jieriott  has  l>een  already  noted,  in  its  proper  proportion  to  tk 
genernl  detail.  They  hy  their  vindication  of  their  own  liherliN 
showed  the  nation  that  other  liberties  might  be  vindicated  u 
well,  and  that  there  are  bounds  to  the  power  and  violence  d 
princes.  They  had  fought  the  battle  of  the  people  in  figh 
their  own.  From  them  too,  as  subjects  and  not  met«ly  i 
churchmen,  the  first  movements  towards  national  action 
come.  They  had  lx)uiid  up  the  wounds  of  the  i>erishing  St»i« 
at  the  accession  of  Henry  II  ;  they  had  furnished  the  first  if  i 
the  only  champions  of  freedom  in  the  royal  councils, 
S.  Thomas,  S.  Hugh,  and  Archbishop  Geoffrey  had  had  ( 
to  speak  where  the  barons  were  silent.  They  had,  on  the  otl 
side,  not,  it  may  be  fairly  allowed,  without  negleotiag 
spiritual  work,  laboiu-ed  hard  to  reduce  the  business  of  goTWD* 
nient  to  something  like  the  order  which  the  great  ecclesiastic*! 
oi-ganisation  of  the  West  impressed  on  every  branch  of  it» 
adminifitration.  What  the  Church  had  borrowed  from  the  Em- 
pire in  tliia  respect  it  repaid  with  tenfold  interest  to  the  rising 
State  system  of  Europe.  And  this  was  especially  the  case  i» 
England.  We  have  seen  that  the  Anglo-Saxon  Chnrcb  madt 
]>o88ible  and  opened  the  way  to  national  unity :  it  waa  tk 
_  common  Church  wliich  combined  Norman  and   Englishman  in 

H  one  service,  when  law  and  language,  land  tenure  and  politic*! 

■  influence,  would  have  made  them  two  i-aces  of  lords  and  slavo. 
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ongebt  link  between  tlie  witenagemot  of  t)ie  Confesoor  ami  the 
oart  and  council  of  tlie  Concjaeror  and  bia  sons.     It  was  theTkeirar^ 
hiird  and  systematic  work  of  Roger  of  Snliaburj-  that  gave  ordrr  rvxiuiw 
to  tlie   Exchequer  aud   the   Curia.     The  work  of  Becket  as 
Chancellor  is  tlirowu  into  the  shade  by  his  later  history,  but 
be  certainly  was  Henry's  right  hand  in  the  initial  reforms  of 
the  reign,  and   the   men   who  carried  on   those  reforms,  in  a 
direction  contrary  to  the   policy   which   Becket  as  archbishop 
adopted,  were  men  who  trod  in  the  footsteps  of  his  earlier  life. 
Hnhert  Walter,  the  adtninistrator  of  Henrj-'s  system,  who  under 
Ricliard  aud  John  completed  the  fabric  of  strong  government 
by  means  of  law,  aud  Stephen  Langton,  who  deserves  more  than 
any  otlier  pei-son  the  credit  of  undoing  the  mischiefs  that  arose 
from  that  system,  maintaining  the  law  by  making  the  national 
will  llie  Ijttsis  of  the  strength  of  government,  were  Iwth  repre- 
aeutativo  men  of  the  English  Church.     No  doubt  there  were  K»ii  ap, 
evils  in  the  secular  emplojnuenta  of  these  great  prelates  :  but  if  |>iu;m«i(, 
for  a  time  the  spiritual  work  of  the  Churcli  was  neglected,  and 
uuspiritual   aims  fostered   within    her  pale,   the    State  gained  i«.iiii»ii- 
tmnieneely  by  being  administered  by  statesmen  whose  first  ideai  iiMfuii>«aL 
of  order  wei«  based  on  conscience  and  law  rather  than  on  bruti- 
force.     Nor  was  the  spiritual  part  of  the  work  unprovided  for.  ^J 

Throe  archbishops  of  Canterbury,  Anselra,  Ralph,  aud  William.  ^H 

all  of  them  belonging  to  the  religious  rather  than  the  secular  ^H 

ty|ie,  had  sanctioned  the  oniploynient  of  Bishop  Itoger  as  ^H 
justiciar ;  aud  without  tlic  conseut  of  the  Po|h«,  it  is  said,  be  ^H 

refused  to  bear  the  title'.     Innocent  ID,  when  he  insisted  that  ^M 

Hubert  "Walter  should  resign  the  like  office,  showed  that  the  ^H 

gro\«'ing  sensu  of  the  age    forbade    what   so   grout  a  auiut  as  ^H 

AnBelm  Iiad  connived  at ;  bat  that  growing  sense  bad  lieen  ^H 
educated  in  great  meaeore  by  the  system  which  it  was  soon  tu  ^H 
dii>card.  ^H 

It  is  however  iu  the  detAiis  oi  mechauieal  work  that  these  iKarliu  of 
remarks  help  to  illuritmte   the   subject  of  this  chapter.     The  nmaaxm 
systematic  order  of  the  growing  polity  was  not  a  little  indebted    '"  '     ' 
to  the  fact  tJiat  there  existed  in  tlie  Church  sy%tem  a  set  of  J 

<  W.  Malmesli.  (i.  R.  v.  |  408 ;  R.  Oiceto,  I.  435,  il.  J  J.  ^M 
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^^H  models  of  work.     The  Church  had  its  ranks  and  degreess 

^^K  of  InwR  and  rules  of  process,  its  councils  and  oourtH,  ita  c«utr 

^^H  and  provincial  jurbdictious,  ita  pecoJiar  forius  of  trial  and  1 

^^H  tration,  its  fcj^stero  of  writ  and  record.     In  a   crisis 

^^H  representation  and  election  were  growing  into  iiuportAUce,  1 

^^V  in  which  all  forms  were  manipulated  by  clerical  sMlmiuistTston. 

He  ,  the  newer  forms  must  needs  be  moulded  in  some  degree  on  tiir 

P'^Mty^ii  older.  The  legislation  of  the  period,  the  assizes  and  coustitu- 
tions,  bear,  in  common  with  the  Karoliugian  copitulsriet  ^ 
strong  resemblance  to  ecclesiastical  canons,  a  fomi  which  mu 
universal  and  vigorous  when  the  capitulai-y  was  forgott«n.  Tbr 
local  and  territorial  divisions  of  the  dioceses  made  indelible  th« 
civil  boundaiies  which  feudal  oggressiou  would  have  gliufl; 
obliterated.  The  arclideacouries,  deaneries,  and  parishes  prt- 
served  the  local  unities  in  which  they  had  themselves  originated ; 
and  the  exempt  jurisdictions  of  the  convents  were  in  their 
nature  on  exact  parallel  with  the  franchises  of  the  feudal  lordi. 
and,  in  the  case  of  great  eculesiastictil  estnblishinentR,  jiosteiMd 
liotli  characters.  The  assemblies  of  the  clergj'  kept  up  fom^ 
that  were  easily  transferred  to  the  local  moots :  the  bishop'; 
visitation  was  a  parallel  to  that  of  the  slierift';  the  nietropolitiitl 
visitation  to  that  of  the  Curia  or  Exchequer  ;  spiritual  ejtcom- 
muuicatiou  was  pai-allel  with  civil  outlawry ;  clerical  procursUooi 
with  royal  purveyance  iuid  the  piymcnta  to  the  oherilf  for  his  aid; 
tlie  sliare  of  the  cleigy  in  determining  their  nssessnieuts  sug- 
gested the  like  action  on  the  part  of  the  lay  coinniuiiities.  or  A 
least  familiarised  men  with  a  system  of  the  kind. 

In  no  particuhir  is  this  more  apparent  thiiu  in  tlie  very  im- 
portant question  of  election  and  representation.  In  the  latter 
point  we  shall  be  able  to  trace,  as  we  proceed,  verj-  cloe* 
analogies :  tlie  fact  that  the  early  representative  membeiv  in 
the  national  council  were  frequently,  if  not  always,  invested  with 
the  character  of  procurators  or  proxies,  beating  letters  d 
credence  or  ratification  that  empowered  them  to  net  on  liehalfof 
their  constituents,  suggests  at  once  that  the  cu!>tom  was  Inrrowol 
from  the  ecclesiastical  practice,  of  which  such  pnx-uratni!.! 
reprcBeuUition  wuti  a  familiar  patl,  in  negotiation  witli  tii. 
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8ee,  unci  in  Uie  fommtion  of  Churcli  coanoUs  nt  borne.  The 
ppearance  of  fhe  proctors  of  the  cnthedral  and  diocesan  cler|?y 
the  central  asserahlies  of  C'hurcli  and  Slftle  jirecedeH  by  :i 
few  veart  the  regular  incorponttion  of  tiie  kuights  of  the  shire 
in  porliflinent ;  and  Convocation  an  well  as  the  Hoaw  of 
C'oinmuiis  owes  its  representative  clmraoter  to  tiie  great  period 
of  definition,  the  reign  of  Edward  I.  In  the  cose  of  election  the 
connexion  is  perhaps  less  close :  but  there  can  he  little  doubt 
that  the  straggles  for  ecclesinatical  freedom  of  election  kept  in 
nac  (bmis  which  made  the  extension  of  elective  liberty  poiisible 
in  other  qnarters.  The  Church  recognised  three  modes  of  elec- 
tion :  the  '  via  compromissi,'  by  which  the  electors  deputed  to  a 
small  committee  of  their  body — an  uneven  number,  three  or 
five — the  function  of  choosing  the  bishop  or  abbot ;  the  '  via 
scrutinii.'  iji  which  the  several  votes  were  taken  in  order  and 
the  choice  determined  by  the  majority ;  and  the  '  via  iuspira- 
tionis  Spiritus  Sancti,'  in  which  at  one  moment,  and  in  one 
lircath,  the  whole  body  uttered  the  luime  of  the  same  pei-son, 
just  as  in  the  court  of  justice  the  coiupurgutors  took  their  oath. 
Tlie  last-mentioned  method  in  its  exact  fonii  wns  of  course  in- 
applicable to  the  cases  of  popular  election  ;  but  the  acclamations  of 
the  crowd  of  suitors  at  the  county  court  represents  a  similar  idea  ; 
the  show  of  hand*  corresjjonds  with  the  '  via  scrutinii ; '  and  the 
'  via  compromissi '  has  its  parallel  doubtless  in  the  gradual 
reservation  of  the  choice  of  members,  both  in  town  and  thire,  to 
a  small  deputed  body  ',  who  in  the  former  case  finally  engrossed 
the  right  of  election. 

Tl)e  common  arrangement  of  the  early  medieval  courts,  by 
which  the  king's  chBjHJ  was  made  the  repository  of  writs  and 
records,  and  his  clerks  or  chaplains  the  framers  and  writers  of 
such  documents,  illustrates  another  side  of  the  same  general 
truth.  The  ecclesiastical  system  of  writ,  summons,  and  record 
was  probably,  in   Englaod,   derived  from  the  exteunive  docu- 

'  It  i<  nc'i  much  to  uy  ihftt  tli«  elcN;Uon  of  tlie  iwoni  kni^hu 

lu  nomiiutc  i  v  ■■f  Ihe  (irc«t  Aasiie  wu  »  tiuunut  (mrnlKI  with 

clectioiig  niiule  '  i  I'ji.'     The  <ltputic«  of  tile  convent  itt  L'lUiUr- 

Iniry  «r)iu  c&rtinl  lo  the  Curin  fCo^a  or  tu  Ruuie  were  conipru- 

miwkrii,  pniolun  in  fKct  ui  iititi  diitrch. 
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meutar)'  machinery  of  tlic  Chnrch  of  Boin«,  whieb  in  il*  I 
was  derived  fron)  the  similar  practice  of  tlie  later  fsofet^ 
The  wi-its  of  tiie  Normaii  Curia  may  not  improbably  h*v»  Wj 
drawn  by  continuous  practice  from  the  fonnuloe  of  tl^t  ia 
system  of  theFninks,  great  stores  of  which  are  to  \m  fom^l 
the  collections  of  Marculf  and  other  jurists  '.  Tbe  giwik  < 
the  Bystem  ia  accordingly  complex,  the  written  form*  of] 
cednre,  both  lay  and  clerical,  being  developed  eide  by  aidr,«tl 
constant  entanglement  with  one  another,  ae*  utigbt  well  he  < 
case  when  they  wem  di-awn  up  by  the  8ome  writer.  It  ia  i 
interesting  to  observe  that  the  custom  of  registering  tbc  a 
court,  and  retaiuinf^  copies  of  all  letters  issued  by  t]ie 
seems  to  have  been  introduced  either  late  to  the 
Henry  11  or  under  Richard  and  John,  under  whooi,  an  \m 
already  meuiioned,  the  great  series  of  national  records 
William  Longchamp,  the  chancellor  and  justiciar  of 
who  with  all  his  great  faults  mnst  have  also  bad  a 
capacity  for  business,  and  who,  as  we  learu  fixiiu  tbe  BmI 
of  the  Exchequer ",  took  pains  to  make  himself  familiar  witk  f 
details,  must  have  authorised,  perhops  suggested,  the 
of  the  acts  of  the  Curia :  it  was  carrie<l  out  umlrr  bit  tw» 
chancellor  and  successor  Bishop  Eustace.  The  enrokdcnt  <i 
charters  and  of  letters  patent  and  close  begins  in  tht!  cbaaolkv 
ship  of  Hubert  Walter,  and  is  continued  by  Walter  d*  Or 
;tfterwards  archbihhop  of  York,  who  has  left  ui  the 
his  archiepiscopal  acts  one  of  the  earliest  existing  recoi...-  . ,  . 
kind.  The  Lincoln  registers  begin  with  the  actit  of  Big 
Hugh  of  Wells,  who  had  been  a  deputy  of  the  •:' 
I30oto  1209'.     If  the  episcopal  registeis  w.^n 


'  On  the  regijtratioD  of  pBtiftl  1ctt«i  siee  tlio  )>ref*o«  ( 
Pontilicuni,  and  alto  to  hia  M»nuinenla  (jru^oriauA.     C: 
letter  to  Hubert  of  Terouaime,  nieiitionit  hin  own  rvgUtrr       lixc  urmAi^ 
existed  at  Rome  frniii  the  days  of  l<re);ury  I  vr  cxrlier  ;  the  luoat  aim 
reiusint  however  are  those  of  the  retfislers  nf  '-•  •  ■"•  '     '    i-  ^'fri, 
Orepory  VII.     Tlie  niries  frv«ii  Iiiuuoent  III  i 

'  Illiialralioiu  of  tlii<  will  he  found  in  Bniuti  ,  -.  ^t., 

'  Quoted  abivve,  p.  468,  note  1. 

*  or  coune  there  may  have  been  epi*c<ipal  registers,  la  Am*  Ma^ 
l<»en  royal  reoordi,  eaiUer,  but  there  U   tm  eridanoa  lliat  mnJk  Mid 
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jtotion  of  the  royal  rolle.  the  latt«i'  uwed  both  idea  and 
form  to  the  papal  registry,  tlie  influence  of  which  was  under 
Innocent  III  5U])reine  in  Europp,  and  which  could  trace  its 
method,  through  the  'regesta'  of  Gregory  \TI  and  the  earlier 
popee,  to  the  practice  of  the  ancient  republic.  In  aach  noatters 
it  would  not  be  fair  to  siiy  that  Church  and  State  borrowed 
from  each  other ;  each  had  a  %itality  and  a  development  of  its 
own,  but  each  gained  strength,  versatility  and  definitenesa  from 
their  close  union ;  and  that  close  union  was  made  closer  xtill 
whilst  the  business  uf  the  two  was  conducted  by  the  same 
administratorB. 


167.  We  have  now,  however  imperfectly,  traced  the  pi-ocess 
of  events  by  which  the  English  nation  had  reached  tliat  point  of 
conscious  unity  uud  identity  which  made  it  necessarj"  for  it  to 
act  as  a  self-guveming  ond  political  body,  n  seLl'-reliaut  and 
self-sustained  nation. — ft  power  in  Europe,  basing  its  claims  for 
respect  not  on  the  accidental  position  or  foreign  acquisitions  of 
its  kings,  but  on  it8  own  internal  strength  and  cohesion,  its 
growth  in  good  government,  and  its  capacity  for  a  share  in  the 
common  polity  of  Christendom.  We  have  also  tried  to  trace 
the  process  by  which  its  internal  organisation  ho^  been  so 
framed,  modified,  and  strengthened,  that  when  the  ocokviou 
came  it  was  able  to  answer  to  the  strain :  by  which,  when  the 
need  of  representative  institutions  made  itself  felt,  the  mere 
concentration  and  uduptation  of  existing  machinery  supplied  all 
that  was  required.  The  century  that  follows  Magna  Carta  was 
on  age  of  growth,  of  luxuriant,  even  premature,  development, 
the  end  of  which  was  to  strengthen  and  likewise  to  define  the 
several  constituent  parts  of  the  organic  whole.  The  three  estates 
made  their  way.  through  this  time  of  training,  to  a  realisation  of 
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Tlia  York  and  liaoobi  rcgaien  are  the  luoci  ancient ;  thoM  of  Canierbur>- 
begin  in  1)7$;  Winchciter  in  1381;  Exeter  in  1257;  Herefonl  in  117$; 
WnroMter  in  i  )68 ;  Sftliabury  in  1 197 ;  Lichfield  in  1 196  ;  JCorwieh  in 
1399;  Ciu-Uile  in  119};  Ihe  other  seoi  have  renmis  be^nnin^;  early  in 
the  next  cflntur)-.  Tl)e  collretian  of  letters,  mich  m  lhnw>  of  Lanhanc, 
Antrhii  anil  Pocket,  w>rnii  t^  have  hcon  a  Xiinrntj  work  and  Dot  a  regii- 
Uation,  althuuii'h  in  luauy  point*  it  auwsn  the  mdm  purpoM, 


Sunirufto'  '-'f 
the  pttinU 
of  natioDat 
growtU. 


CotutUuiionat  Hittory. 


tkcir  distinct  identity,  Biid  gained  such  a  conaciouaneBS  of  ilwir  ' 
distinct  spheres  of  work  as  enabled  them  to  act  vithoA 
entanglement  of  machinery  or  waste  of  power.  The  conatiiatioa 
which  reached  its  formal  and  definite  maturity  under  Edward  1 
had  to  learn  easy  and  economic  working  under  his  Bnc«e«Rn. 
In  that  le£san  it  had  also  severe  experiences  of  struggle,  defect, 
and  failure  :  its  representative  men  lose  the  gi-ace  and  simplie 
of  the  earlier  times;  personal  and  territorial  ainu  waste 
energies  of  the  better  and  wiser,  and  divide  into  per 
factions  the  ignorant  and  more  selfish.  Yet  the  continuity  I 
life,  and  the  continuity  of  national  purpose,  never  fails: 
the  great  struggle  of  all,  the  long  labour  that  extends  from  \ 
Refonuiition  to  the  Revolution,  leaves  the  organisation, 
origin  of  wliiuh  we  have  been  tracing,  unbroken  in  its  eon 
identity,  stronger  in  the  strength  in  which  it  has  preserved,  ami 
grown  mightier  through  trial.  The  further  investigation  of  Ihii 
history,  iu  its  political  as  well  as  in  its  mechanical  aspect,  mut 
begin  from  Magna  Carta  as  a  new  starting-point. 
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AbboU,  in  witeiuffeiitot,  pp.  139, 140. 

—  in  parliament,  009. 

Adallurd,  hia  account  of  the  Frank 
anembliee,  137. 

Adaling,  57. 

Adrian  IV,  pope,  598. 

Aids,  413  iqq.;  r^^ulated  by  Magna 
Carta,  573-4. 

Alemanni,  40,  63,  68,  143. 

Alexander  11,  pope,  306,  311. 

Alfred,  hia  tranalation  of  Bede,  76 ; 
the  traditional  creator  of  the  hun- 
dred!, 108  tqq.;  hia  legislation,  143, 
214;  his  restoration  of  learning, 
359;  his  military  system,  14,  310- 
313;  his  peace  with  Guthrum,  3i6, 
3 1 8 ;  his  prorincial  jurisdiction,  433, 
478;  reputed  inventor  of  trial  by 
jury,  656. 

Alod,  57,  60,  79,  80,  81. 

Amercements,  regulated,  575. 

Angel-cynn,  184. 

Angli,  in  Germany,  43,  43 ;  their  mi- 
gration, 70. 

Anglis,  rex,  title  assumed,  594,  603. 

Anglii  et  Werini,  50. 

Antrustion,  139,  171,  173,  377. 

Anhbishope,  secular  power  of,  341  ; 
right  of  coining,  ib. 

Archdeacon,  office  of,  354,  355,  366. 

Armies,  Anglo-Saxon,  308-313,  468- 
471, 639  tqq. ;  of  Henry  11  and  his 
sons,  630  tqq. 

Aims,  assixe  of,  536-7,  614,  637  ;  its 
importance,  633-634. 

Arumlel.WilUamcrAlbiiii.earlof,;  16, 
610;  of  the  county  of  Si]«8«i,  610. 

Assise,  tike  great,  550,  643,  659,  660. 

—  of  arms,  536, 577, 61 4, 617, 633.3. 

—  of  Clarendon,  11 6,  50;  ngq.,  521, 
614,  616,  643,  6-;9,  661, 

—  ofNorthampton,^  1 3,614,616,6.^9, 
663. 

.— of  Woodstock,  537.  f50,  616. 
VOL.  I. 


Assize  of  Measures,  547,  616. 

—  form  of  legislation  by,  614. 

—  inocednre  under,  660. 
Athelstan,  king,  94,  139,  140,   195, 

334,  360 ;  rex  Anglorum,  195. 
AumAle,  Odo  of,  371,  330. 

—  Stephen  of,  competitor  of  William 
Ruftas,  330. 

—  WilUun  of,  earl,  391 ;  opposes 
Henry  II,  489. 

—  William  of  Mandeville,  count,  535, 

—  William  de  Forz,  count,  581. 
Anstraaian  influences  in  the  Frank 

empire,  9,  143. 

Bardulf,  Hugh,  justice,  538, 543,  554. 
Barons,  institution  of,  394  tqq. 

—  major  and  minor,  605  iqq. 

—  of  the  exchequer,  409. 

—  of  1315,  divisions  among,  580  tqq. 

—  northern,  their  action  in  respect  to 
the  charter,  564,  580. 

Battle,  trial  by,  399,  436,  659. 

Bavaria,  5,  68,  143,  170,  378. 

Beaumont,  earls  of  Leicester,  their 
origin,  373. 

Bede,  his  account  of  the  Old  Saxons, 
44 ;  importance  of  his  terminology, 
75,  76, 173  ;  mentions  the  Angulug, 
70  ;  his  reference  to  folkland,  171; 
his  letter  to  Egbert,  350 ;  his  ac- 
count of  the  Northumbrian  witena- 
gemot,  148. 

B^Ubrd,  eaildom  ot,  391,  488. 

Belaoae,  Robert  of,  319,  333,  334, 
.^137.  47°>  5'56. 

—  Yvo  of,  j;i-3. 

Bench,  court  of  king'n,  $2(,,  6+4  >qq. 
Biirkbaiiipatead,  liunmir  u(,  433.  501. 
BevFrley,  cmwUtution  iif,  447. 
BigoiJ,  Hngh,  tarl  of  V,.rWk,    146. 

349.  45».  5«r.i»8. 

—  Hu^b,  earl, 


684 


Tiuter. 


Bigod.  Hngh,  esri.  hit  *nn,  !fi%, 

Buhom,  149,  150,  137-}  66;  tb«ir 
pontion  in  the  ahir«-moot,  1 16, 153, 
354:  l«*<1<m  of  \m»U,  120.  i^'i; 
treatment  of,  by  WUlijuii  I,  306, 
307;  reinov*!  ot  Wfm,  311;  their 
tees  kept  Tociknt  by  WilUain  II, 
3J4-5 ;  election  of,  in  ooancil,  l<|o, 
401 ;  depotition  of,  306. 

—  fealty  and  honuige  of,  38 J. 

Bohnn,  Henry,  earl  of  Ilisrefoid,  ona 
of  the  execnton  of  the  charter, 
j8j. 

Booklaad,  81,  144,  159,  590. 

Borb,  Borhbryee,  193. 

Borba-ealdor,  94,  128. 

Bretwalda,  136,  180,  181. 

Britona,  condition  of,  at  the  Conqoett, 
64-^8 ;  reli^n  of,  65  ;  extermina- 
tion of,  66. 

Bull,  Laudabiliter,  598. 

Burgtt^'e,  tenure  by,  445. 

Burvorum,  auxilium.  412. 

~  irh-R 


Burb-geat->etl,  uo,  210, 
Borlu,  origin  of,  99-101, 


>V«  To 


Cmar,    Juliun,   hi«    account   of   the 

Germans,  Ia-l6,  31. 
Cambridge,  gaWA    at,   449;    cooDty 

iM^urt  of,  301. 
Camrille,  Gerard,  537,  541. 
Canon  law.  growth  of,  308. 
Canterbuiy,  primacy  of,  338  nq.,  356  ; 

alliance  of  th«  We!>t  Saxou  kin^ 

with  the  cboroh  of,  357. 

—  guild  of,  45 1. 

—  »rcbbi>ibop  of,  fimt  adviser  of  the 
king,  388;  receives  the  ftn\  fum- 
mona  to  council,  608. 

—  archbishopa  of — 

Lanfranc,  305-331. 

An»elm,  331,337.  34'- 

William  of  Corl«uil,  345. 

Theobald,  331,  405,  493,  498. 

Thoma<  Beckel,  495,  498-5 1 3, 

Richard  of  Dover,  ^10, 

Baldwiu,  533.  536,  ,«i90. 

Hubert  Walter.  54^-558. 

.Stephen  Luiigton,  ,',.'19-583. 
I'juiute,  93,  135,  174,  1S7,  Iy6,  319- 
333,  391,  546:  bin  bii«c»rl«,  167; 
bia  division  <rf  Knx'land,  169,  178. 
CapituUriea.  10 ;  illu>tntioD  of  Saxon 
instltutiuns  from,  4M,  49;  culnoi- 
deoca*  of,  with  A^glo-tkucon  law. 


iBM 


>l 

Cap 
Can 


Cha< 


Cinq 
CtM 
Ciril 

nan 
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,  aucient  lawi  on,  126 ;  reform 

1,  526. 

,  the  Rouau,  23,  24. 

uj,  theory  of,  33,  35,  16,  60, 

; ;  among  the  Anglo-Saxons, 

67,  170,  376. 

idation,  170,  376. 

la,  446  iqq. 

ch,a8  contnuted  with  English, 

[?• 

I  terrae,  579. 

3mm  hominum,  633. 

le,  office  of,  383,  409. 

les — 

es  of  Hereford,  391,431,  433. 

iry  of  Essex,  491,  493,  498. 

tio  domos  n;gis  de  procura- 

u«,  37.?- 

1,  Reginald,  earl  of,  son   of 

r  I.  39'.  5'6- 
shires  of,  iii. 

on,  origin  of,  161 ;  of  qneens, 
555 ;    second   coronation   of 
rdl,  543;  of  John,  555. 
ion  days,  courts  of  the  Nor- 
ingsheldon,399;  of  Henry  II, 

'03- 

on  oath,   161-166;   of  Wil- 
[,  380 ;  of  William  II,  331  ; 
iry  I,  339;  of  John,  554. 
,  institution  of,  544,  575  ;  in 
{hs,  671. 
the  royal,  of  the   Norman 

385  *<i1- 

•  Henry  II,  534  tqq.,  641 ; 
licial  work,  646. 
lational,  or  commune  conci- 
504  iqq. ;  composition  of,  607 
deliberations  of,  under  Henry 
1  fqq. ;  instances  of  opposition 
royal  will,  613,  613. 
.ecclesiastical ,  of  Anglo-Saxon 
351  tqq. ;  under  the  Norman 
404,  405 ;  under  Henry  II 
s  sons,  613,  614. 
»nd  consent,  143,  313,  400. 
courts,    under  tlie    Norman 
434  tq. ;  practice  of  jury  in, 

'  summons  to,  609. 
>n  of  knights  in  609. 
imation  of  chartan  in,  617. 
I  the  itinerant  jnstioei,  648 

lition  in,  664. 


Court  baron,  90,  117,  431. 
Court  leet,  95,  117,  431,  453. 

—  customary,  431. 

—  ecclesiastical,in  Anglo-Saxon  times, 
354;  separated  from  the  secular 
courts,  300,  307  tq. 

Curagulus,  191, 195. 

Curia  regis,  406,  418  »qq. ;  trial  of  the 
bishop  of  Durham  in,  476,  477  ;  re- 
formed by  Henry  II,  534  tqq. 

—  machinery  of,  639-646. 
Cynebot,  160. 
Cyue-hlafisrd,  196. 

Danegeld,  118,  148,  335,  360;  under 
the  Conqueror,  303,  314,  337,  548 ; 
abolition  of,  promised  by  Stephen, 
347 ;  accounted  for  in  the  Pipe 
Rolls,  411-413  ;  discussed  in  coun- 
cil, 499,  500;  disappears  &om  the 
Rolls,  633. 

Danelaw,  315,  585. 

Danes,  importance  of  the  struggle  with, 
193  ;  consequences  of  their  union 
withthe£ngli8b,3i6ii9<]'.;  inchurch 
history,  160 ;  referred  to,  656. 

Darrein  preaentment,  575,  648,  659, 
661. 

Demesne,  of  the  crown,  434  ;  resump- 
tion of,  by  Henry  II,  489. 

—  towns  in,  4414, 

Devonshire,  earldom  of,  origin  of,  390. 

Dioceses,  formation  of,  131,  345,  146; 
dates  of  the  creation  of,  346, 
358. 

Dithmarschen,  early  constitution  01, 
63. 

Domesday  Book,  306  11$.,  383,  389, 
298,  303,  415  tq. ;  a  new  one  pro- 
jected, 337,  417,  548. 

—  boroughs  mentioned  in,  443. 

—  as  illustrating  villenage,  463  iq. 

—  the  ratebook  of  the  country,  635. 
Drengs,  313,285. 
Dunstan,rdigionsTeTiTal  under,  363 ; 

king's  o«tli  prewtibad  by,  164;  kit 
gmlScy,  3}8. 


Eoldormin,   ijf-137,  Ij8,  14 

iipjHiintmcnt  ijf.  1  ju.  i  «7 ;  1 

Karl,  IsIIb  uf,  «ii|.i.. 

tiiAii,  169,  t  *H  ;  iiutit 
William  I,   IJ13  v;},; 


I**; 
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Jwl.  169. 

JeriiMdem,  Msixe  of,  10,  fiij. 

Jnhn,  made  •ummut  rector,  538,  604  ; 
bU  rebelliun  itjjmiiut  Kichiird,  540 
Kfq. ;  hu  avcesaioii,  551  ;  aketch  of 
hill  reign,  553-583  ;  hi«  •urrenrler 
of  the  crown  to  the  pope,  561 . 

.Indicium  parium,  577,  003. 

■lury,  imiiieBt  by,  J9S,  426,  510,  51 1  j 
how  applied,  527,  6c i  »j. ;  import- 
Knee  of,  iu  the  hi<t(>r7  of  reptcMntA- 
tion,  65 J,  664. 

—  uaeiuuent  of  taxes  )>y,  617. 

—  praMmtment  bj,  507,  617  ;  gnuitl 
jury,  S07,  665. 

—  trial  by,  Oieoriea  of,  651-667. 
Justiciar,  orij,'in  of  the  office  of,  199  ; 

name,  420 ;   growth  of  the   office, 
374-380,  409 ;  act*  aa  regent,  604  ; 
is  opokesman  of  the  commune  con- 
cilium, 613. 
Justiciani — 

William  Rt«  Oibero,  374. 

Ooafrid  of  Coutanocs,  375. 

Ranulf  FUunbard,    324  07.,  331, 

376.  377- 
Roger  of  Saliibnry,  338-353,377, 

420. 
Richard  de  Lucy,  487.  jo6,  516, 

J33,  535.  604. 
Robert  of  Leicester,  505,  604. 
Ranulf  Glanvill,  526,   529,  534. 

54°- 
William  Mandeville,  535. 
Hugh  de  Puinet,  535  tq. 
William  tiongchamp,  536-539. 
Walter  of  Coutanoen,  539. 
Hubert  Walter,  540-547,  638. 
fTeoflrey  Pitr  Peter,  550-563, 638. 
Peter  dea  Rochei,  5S1. 
Justinian,  legislation  of,  9;  Initttat's 

of.  333. 
Jatc«,  fint  appeanmoe  of,  43;  laws 
of,  52. 


Kent,  kingdom  of,  65  :  convertion  of, 

'37- 
King,  the  position  of,  among  the  an- 
cieot  Oennaos,  28  m- ;  among  the 
FVankii,  60 ;  institution  of,  among 
tlie  Euijlish,  71-73 ;  election  of, 
among  tlie  An^lo-.Saxons,  150-151  ; 
depitfition  of,  153-156;  name  of, 
158;    privilege*  of,   158  'jg,;  hi* 


^ 


wetjgilA,  lio;  lii  ( 
i-mifuialluii,  ilt-ll 
in    tbe  rhxn^iu 
EngUah. 

8,J<6  jjf  ,  u*<i 
snd  hia  soas,  H*4 
Knaresboroogh,  f 
Knight  aerTiea,  l&tl 
Knight'a  fee,  a&|  tff^ 

l>«Tof,  jgy. 
Knig-hthood,  •: 

Laenland,  '- 
LAet,  Litu^ 
Lancaater. 
Land,    pruj 

CVeaar    n 

imj. 

oft! 

tenure  m  An, 

208 ;  tAzatioti 
Land-books,  i8->. 
Land-rica,  114,'u;,  mj. 
Lanirauc,  policy  of   i.oj. : 

liam  Rufn*.   _- 

hia  legal  knou  . 
Languagts,  growth  of,  s, 

—  English, eootinued 
scimps  of,  58«,  5?. 

Lathe,  iu  Kent,  11 
Lani,  4=    «o    "o 
Legat.  loe 

H  ;.,^ 

Ugati'  _ 

I,egc*  rifiin.-i    I'riiui,'  »: 

649. 
Legislation,  prv>c«aa  «f, 

.■ontenj,  (41-144. 

—  fonjis  I'f.  ^7   ;»aJ2r.   f 

L«ice<' 

OOu  . 

Lex  Salua,  1 1,  5S  i«yy.,  t 

372. 

—  Saionum,  49. 
Libri  Feudoram.  10. 

Lichfielil.  arohbiaK.^ii 
Linoi'l ' 
-Un. 
Londou,(.u : 

communi 

the  c«»iiiiiau;i   '. 

king  Slpphen, 


.  '1 

] 
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Maletote,  {76. 

Malliu.  59,  130,  303. 

Manor,  foreshadowed  in  the  Qer- 
mania,  35 ;  relation  of,  to  the  town- 
aliip,  p6  ;  expanaion  under  the  Nor- 
man Kings,  396,  197,  430  tq. 

Mark,  ayitem  of  the,  35,  j;3  tqq. ;  ves- 
tiges of,  in  the  Saliau  Uw,  58 ;  re- 
lation to  the  Ticus  or  towuahip,  89. 

Marshall,  office  of,  37J,  383,  409. 

—  William,  earl  of  Pembroke,  538, 

54-!.  55».  553- 

—  the  Bigoda.    See  Bigod. 
Matilda,  wife  of  William  I,  acU  as 

ragent,  370. 

—  wife  of  Henry  I,  319  ;  regent,  370. 

—  wife  of  Stephen,  370, 

—  the  empress,  344 ;  her  struggle 
with  8tephen,  351  nqq.;  elected 
lady  of  England,  356,  367,  405; 
oaths  taken  to  su|>port  her,  369. 

Meaanrea,  assize  of,  547,  614  tqq. 

Mercenaries, employed  in  the  Norman 
reigns,  470 ;  introduced  by  Stephen 
into  England,  349;  banislied,  361, 
487  ;  by  Magna  Carta,  578. 

—  how  used  by  Henry  II  and  liia 
Bons,  630,  631, 

Merchant,  becomes  thegnworthy,  180. 

Mercluints,  freedom  of,  576. 

Mercin,  kingdom  of,  65,  1,1^5  ;  conver- 
non  of,  137 :  division  into  dioceses, 
246. 

Monasticiim,  early,  341  tq„  247;  its 
decline,  158  ;  in  catlie<lrali!,  311. 

Mort  d'.Ajicester,  575,  590,  648,  659, 
661. 

Mortimer,  Hngh,  of  Wigmore,  resistx 
Henrj'  II,  489,  490. 

Mowbray,  Robert,  rebels  against  Wil- 
liam Rufus,  319  tq. 

—  Roger,  rebels  agiunst  Henry  IT, 
5'5.  5' 7.  5'8  J  goes  on  crusade,  528. 

—  William,  opposes  John,  580 ;  one 
of  the  executors  of  the  charter,  58  2. 

Mund,  84,  200,  i(n. 
Mund-borh,  200. 
Mund-byrd,  193. 

National  character,  I,  130-236,  269, 

270. 
Navy,  origin  and  growth  of,  131,  279, 

635-638. 
Nilhard,  his  description  of  the    old 
8axons,  45  tq. 


Nobility,  among  the  early  Germans, 
21  ;  among  the  old  ^xons,  43- 
46  ;  among  the  early  English,  78, 
168;  nobility  b}' service,  170. 

Norman,  claim  to  originate  English 
institutions,  471-481 ;  infusion  of 
blood,  586, 

—  law,  original  authorities  on,  473 ; 
Henry  If  improves  it,  497. 

Normandy,  grand  oofitnmier  of,  474. 

—  loss  of,  by  Jolm,  556,  ■;57. 

• —  homage  paid  by  the  kings  for,  600, 
601. 

—  by  the  dokes  for,  272. 
Normans,  condition  of,  in  Normandy, 

270;  nobility  among,  271. 
Northampton,  assise  of,  614, 6,>)9,  661. 

—  councils  at,  521,  5,13. 
Northern  lords,  564,  567  w/j.,  580. 
Northumbrio,  succession  of  kings  in, 

'53.  '54- 
Novel  disseisiii,  recognition  of,  575, 
648,  659,  661. 

Oath,  of  the  king,  163-16.^  ;  as  token 
by  John,  J53  ng.     See  Coronation. 

—  of  allegiance,  l6j  tq.,  226,  480; 
taken  at  Solisbur}'  to  the  Conqneror, 
289,  298,  331. 

—  of  the  peace,  216,  $46. 

—  taken  to  observe  the  great  charter, 

579- 

—  of  witness,  427. 

—  compurgatury,  G.SS  »qq. 
Odal,  57. 

Ordeal,  653  ;  abolished,  663. 

Pngua,  in  ancient  Germany,  29,  yt ; 
among  the  old  Saxons,  48;  in  the 
language  of  Bede,  75  nqq. ;  corre- 
sponds to  hundred  and  wapentake, 
103,  106. 

Palatine  earldoms,  294,  295,  392,  393. 

Papacy,  relations  of  the  Anglo-Saxon 
Church  to,  250,  262,  267 ;  of  the 
Conqueror,  305,  309 ;  of  Henry  1, 

34=-344-     . 
Parishes,  ongin  of,  91,  247. 
Parliament,  name  of,  ,^14,  ,^i,^,  611. 
Peace,  the,  198  s;.,  226,  546. 

—  conservators  of.  546. 
Pembroke,  earldom  of,  391. 

—  earl  of.     8n  Marshall. 
Percy,  Richard  de,  j8o. 
Peter's  pence,  251,  309. 


PevoreU,  WilliBtn,  489. 

—  honour  of,  433. 

Pipe  rolls,  409,  491,  64 1. 
Pipewell,  council  of.  y.14. 
Pleaa  of  the  crown,  ]o6,  41 3,  650. 

—  common,  575,  646. 
Port-reeve,  100,  439,  440,  4<;i. 
Pmeoipe,  writ  of,  576. 
Prieathood,  among  the  nncient  G«r- 

inaina,  37. 
PrincepB,  among  the  aneient  Germans, 
13,  II,  94-16,  37  «?  ,47*9.;  inBcde, 
76;   compared  with  the  king,  73; 
ealdorman,  125.     See  Ealdorman. 

Queen,  position  of,  370;  acting  aa 
regent,  604. 

Kachimburgi,  59,  lig,  654. 

Ranulf  Flambanl,  3]4-328- 

Rapea,  in  Susjkx,  no,  121. 

Recognitions  by  Jury,  institution  of. 
6551  658.  660  nqq. 

Reigency,  a*  exercised  during  the  ab- 
sence of  the  kings,  603. 

Reliefs,  184,  331,  395,  413,  480,  572. 

Revenue  of  William  the  Conqueror, 

304' 

Ridiord  I,  his  oonduct  to  his  father, 
529;  his  accesidon,  533  ;  sketch  of 
his  reiq^n,  533,  550 ;  his  ransom, 
539 ;  his  second  coronation,  541. 

Ridings  or  trithing*,  ill,  iii,  917. 

Robert  of  Nomiamly,  liis  rebellion 
against  William,  3 1 9  ;  bin  struggle 
with  William  11,320;  with  Henry  I, 

.V^a  ««■ 
Rnbert,  of  Olouoeater,  son  of  Henry  I, 

346.  347.  356- 

Roches,  Peter  dea,  bishop  uf  Winches- 
ter, justiciar,  j66. 

KoUu,  legendary  customs  of,  270. 

Rudolf,  account  of  the  old  Saxnus  by, 

S,  Alban's,  assembly  of  repreacnta- 
tives  at,  in  1 2 1 3,  565  ;  ecclesiastical 
council  at,  620. 

Sao  and  80c,  114,  I] 8,  119,  joi  tgij., 

•♦43- 
Sacebaru,  ,i;9,  112,  203. 
Saladin  lithe,  1:28,  622;   refused  by 

tlie  Scots.  ,?97  ;  araessment  of,  6  3  7. 
?aliflbur\',  gn'nt  councils  of,  2S9,  387  ; 

anuOiir,  if^,  387, 605. 
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exchequer  of,  408,  475  ;  jiuti- 
>f>  37°  i  nsagea  of,  in  oonunon 
E^Und,  378. 
17  II  ref  luea  the  kingdom  ot, 

en,  1 19. 

among  the  ancient  Geimans, 

.;  among  the  Anglo-Saxons, 

)• 

«nuTe,  590. 

jrennanio  influenoe*    in    the 

7  of,  4,  6,  7 ;  laws  of,  9 ;  oon- 

>n  of  the  Aniuu  in,  66. 

I  of,  Henry  II  arbitntea  be- 

.S'4- 

,  sketch  of  his  reign,  344-364. 
,  office  of,  37  a,  373,  383 ;  here- 
'  in  the  eatli  of    Leicester, 

'tesar'g  description  of,  ij,  13. 
subkingdom  of,  189. 
kingdom  of,  65,  189,  190. 
5.  »o.  43- 


his  Germania,  i?-]!. 

540.  545.  547.  6a4  •?■ ;  tow 
ed,  636-617. 
410. 

1,  by  the  witenagemot,  148. 
le  Norman  kings,  618. 
tes  on,  620. 
17  of,  618-639. 
id,  613. 
ads,  633  »q. 
iment  of,  635  $qq. 
tlities  of  biahopg,  347. 
klica,  60. 
ntaiy  caosee,  jurisdiction  in, 

86,    139,  167,  173-176;    his 
ty  to  militaiy  service,  310; 
nnexion  with  trial   by  jury, 
i»5.  <>55- 
».  >74.  193.  204  »?■ 

e,  archbishop,  his  ecclesiastical 
,  338 ;  his  subdivinon  of  dio- 
346. 

ina,  oode  of,  9,  656;  corona- 

f,  161  tq. 
alingoa,  41. 

ins,  59.  "'• 

assigned  to  the  deigy,  348- 

91  f J. 


Toulouse,  war  of,  493-495. 

Towns,  early  growth  of,  438,  667; 
charters  and  privileges  oi,  447,  667 
iq.;  in  demesne,  461:  unchartered, 
463,  668  ;  market,  463  ;  exclusion 
of  the  sheriff  from,  66^ ;  election  of 
magistrates  in,  670-671 ;  separate 
negotiations  of,  with  the  exchequer, 
637,  671. 

Township,  among  the  old  Saxons,  45 ; 
among  the  Suons  in  England,  88 
iqq. ;  officers  of,  97 ;  relati<m  of,  to 
the  manor,  430  tq. 

Treason,  idea  ol  194. 

Treasurer,  the  kings,  office  of,  383, 
409. 

Treasurers — 

WiUiam  of  Pont  de  I'Arche,  383. 
Nigel  of  Ely,  351,  353,  381,  487, 

505. 
Richard  Fitz-Neal,  506, 537, 539. 

Trinoda  neoessitas,  83,  io3,  118,  303, 
309,  213-313. 

Tun,  original,  88,  99. 

Tun-gerela,  45,  88,  102. 

Tunscipesmot,  97,  431. 

Twelf-hyndeandTwyhynde,  175,  178. 

Unction,  of  kings,  163  tq. 

Vacarius,  533-533. 

Varini,  43,  50. 

Vassalage,  170,  307,  375. 

Vicns,  in  ancient  Germany,  31,  35; 

among  the  Old  Saxons,  45  ;  in  £iag- 

land,  88  tqq. 
Village  communities,  19,  35,  55. 
Villeins,  ordination  of,  467  ;  wainage 

of,  secured  in  Magna  Carta,  570; 

extraction  of,  586. 
Villenage,  463-467,  590. 
Visigoths,  4,  9,  159,  163. 

Wales,  princes  of,  498,531  ;  relations 
of,  to  the  English  crown,  594;  wars 
of  Henry  II  in,  493,  496,  505,  594. 

Wallingford,  treaty  of,  360  tq.,  483. 

—  honour  of,  433. 

—  council  at,  490. 

Wapentake,  103,  106, 1 10.  .See  Hun- 
dred. 

Wergild,  9,  57,  59,  84 ;  of  the  king, 
160  iq. ;  of  the  thegn,  169, 173 ;  im- 
portance o(  in  Anglo-Suon  times, 
178-179. 
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We«ex,  kingdom  at,  65,  71, 189, 156; 
■hiie-farawtion  of,  113;  oonver- 
aion  of,  237 ;  divided  into  dioeami, 
346. 

Williun  I,  hii  pdicy,  378  «a. ;  liii  n- 
venoe,  303 ;  hia  eocIniMtW  policy, 
3af  w. ;  bmiuitioiud  ohancter  of 
hii  reign,  313;  general  hietoty  of 
the  rdsn,  315-330. 

William  II,  eketdli  of  his  reign,  330- 
338 ;  hit  treaty  with  Bobert,  368. 

WilUam  of  Normandy,  eon  of  Robert, 

333' 

—  tiie  Btheling,  eon  of  Henry  I,  336, 

4>7- 

—  80n  of  Henry  II,  400. 

—  Fits  Osbert,  riot  o^  546,  638. 
Winchester,  cooneil  at,  356. 


^ntenagemot,    130,    133-if; 

tinned  by  th*  Conqneror.  >{ 

in  the  rc^ral  oouacil  of  the  J 

kiog^sSs- 
Woodstodc,  ooiinciU  at,   499 

anize  of,  537,  550, 616. 
Wool,  Mixed   for   Richard's 

540;  taxed,  541. 
Writ,  of  prscipe,  576. 

—  of  tommons,  general  and 
'^y  '*99-  •  writs  '  propriis  noir 
608. 

Writs,  invention  of,  433. 

York,  archbishop  of,  389. 

—  Geoffrey,  arcnbiahop  ot  5: 
54'>543>  562 :  refuses  topsi 
teeoUi,  563. 
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